Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


'^ 


or    THE    LAW- 


Ac 


PEESONAIi     PiJOSERTY 


VniUM  r  BB^BTLT,  • 

roBK  BAB.    BOTTOB  OB  TBB   uiF^tj' 


tB&  IH'IHOM 


I 


>^v°-""^ 


^IX 


•    •    • 


•  •  •  •  I 

•  •  • 

«  •  •  < 

•  ••< 

•  •  • 


•::• 


•  •  •  •• 

•  •  • 

•  •     • 

•  •    •  •  • . 

•  •  •  •  • 

k   k  •  b 

•  *  •  •    » 


•  •  to  k 


•  k  k  k 


•    ••  I 


•    •     OOFYRZOHT»  1890. 

IMll    J^By^W.  t.  brantly. 

1—V  .'V^       3  5  303 
••••     •  •  *  " 


•  •  •  •  • 

•  •  •  •  • 
•  •  • 


••  •  • 

•  •  •  • 


k  ■  ■  k   k 


■•'til] 
■'  wts  m 


■Si- 

'■  ?K  'i 


•^^ 


-iVP 


••• 


J^''^ 


Jt'V 


u 


PEErACE. 


a::E  term  ** Personal  Property"  in  our  law,  as  tbe 
i  of  an  independent  treatise,  is  somewhat  vague.  It 
Ludes  many  topics  wliich  are  not  treateO  in  other 
.t-lMK>k8,  as  well  as  some  tliat  ordinarily  consti^nte 
)  snldject-matter  of  entire  volumes.  My  aim  in  this 
>rlL  has  been  to  consider  with  due  elaboration  those 
pics  'Which  belong  to  this  title  exclusively,  and  are 
)t  tbe  subjects  of  distinct  works,  such  as  the  law  of 
'.cession,  gifts,  possession,  occupancy,  animals,  and 
le  co-ownership  of  personalty.  In  the  treatment  of 
tber  subjects  which  naturally  find  a  place  in  a  work 
f  this  character,  such  as  the  law  of  fixtures,  crops, 
rade-marks,  copyright,  and  the  conflict  of  laws  relati- 
ng to  personalty,  I  have  endeavored  to  state  clearly  all 
the  principles  concerning  these  matters,  but  with  more 
conciseness.  • 

In  the  exposition  of  neither  of  these  two  classes  of 
subjects  have  I  knowingly  neglected  the  disputed  and 
dlfiicult  i>ointa.    With  what  measure  of  success  these 
have  been  handled,  it  is  not  for  me  to  say ;  but  I  vent- 
ure to  express  the  hope  that  this  volume  is  not  alto- 
gether obnoxious  to  CeciPs  criticism  of  commentaries 
on  the  Bible— that  they  are  only  good  on  the  easy 
places. 

Baltimobe,  November  17, 1890, 
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CHAPi^  I. 

NATURE  AND  OLASSIFICATION  OF  PERSONAL  PBOFEBTT. 


I  1.  Property  in  general. 

{  2.  Real  and  personal  property. '  '"  i*'> 

i  3.  Chattels  reaL 

I  4.  Lands,  tenements,  and  hered!tamei<ts— Goods  and  cbattelfl. 

{  5.  Chattels  person  aL  *  >  * 

{  8.  Choses  In  action. 

(  7.  Differences  between  real  and  personal  property. 

§  1.    Property  in  general. — The  term  "^jrpperty  "  em- 
braces all  objects,  things,  and  rights,  -ijioyable  and 
immovable,  corporeal  and  incorporeal,  whicj^  nre  sus- 
ceptible of  legal  ownership.^    Tliis  ownership  £(:ns1stei 
both  in  the  positive  right  afforded  to  the  ownen  b^T  the 
law  of  using  and  disposing  of  the  thing  which  ^^s  tlie 
subject  of  property  as  he  chooses,  and  also  in  the  np,pL- 
tive  right  of  excluding  all  others  from  interference  with 
tlie  thing,  or  with  the  exercise  of  his  right  to  its  use.' 
Man  has  subjected  to  Iiis  dominion  every  external  ob- 
ject which  he  could  regard  as  destined  to  serve  his  ne- 
cessities or  his  pleasure.    This  powe^  would  "be  merely 
a  fact,  if  it  wore  not  recognized  1^^  la^i  which  secures 
to  individuals  rights  in  such  obj^  ^       \i\  ^^ive  a  thing 
in  my  pliysical  power  it  serv^^^^*    oUtP^^®*  only  so 
long  as  I  am  able  to  raaintaiw      tV^^  7.ot\^^^^^^>  viY\\c\i 
is  consequently  purely  practi^j        ^X^'^       Y^^*^^^^**   ^^^ 
when  the  law  declares  that  tl^  ^V      ^A  \,e\o^ft^^^  '^^^^ 
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ttavu  Ik  l«K*l  power  over  It  which  is  Independent  of  the 

SLVtikiiK  wt  iMMiwselon,  so  that  the  thing  is  witliin  my 

iMiiLrul,  ftltlioiiKli  not  within  my  physical  power.    This 

iai*l  right  !»  property,  and  it  Blvas  to  the  owner  the 

UMiiMMlty  '>f  demanding  the  tbing-from  any  one  who 

lu^v  h»v»  acquired  physical  coJtrol  over  it.'    As  civii- 

i^iitfi.ui  ml  vaiioea  It  cornea  to'-taam  tiiat  special  rights  aie 

%>iuirv«)  byonaman  fn  thioj^  which  are  owned  gener- 

allv  l>y  Hitother,  auch  ^"'a:rrght  of  way  across  a'  piece 

t)t  ImhI,  or  the  right  of'»p!edgee  in  the  pawn.    And  in 

(hi)  |>rot[ieM  of  thelr.ilherooDrse  with  one  another  men 

IWUUJM  olainiB  to. vets 'or  forttearauiies  from  others, 

wlitub,  being  entQi^dd'  by  law,  have  a  real  value,  such 

at  a  rijfht  to  deiiiaild  the  price  for  which  an  article  has 

ll«eu  anld,  01;  the  delivery  of  certain  things,  or  oompen- 

^ioi>  for  serVioes  rendnred.'    The  sum  total  of  all  the 

ligbta  of  a^ES^n.lrhich  refer  to  external  things,  whether 

^y  be  nnteilbi  objects  or  the  acts  of  other  men,  con- 

atituto  1^8  prbperty  or  estate."    Every  system  of  jtiris- 

uudence  *f ^eks  to  make  a  olas^Htcation  of  property, 

of  lhitt)lngs  which  may  be  owned.    Tiie  moat  obvious 

(Ihitsipfkof  property  is  Into  movable  and  immovable  — 

iggfahle   property  consisting   of   things  which   may 

»..'cB  ihemaelvea.  as  animals,  or  whicii  may  be  carried 

to  place ;  and  immovable  of  those 

lent  in  location,  xaoh  as  lanijs  and 

f%  tliBt  this  is  the  only  natural  claisi- 

Jecta  of  enjoyment  —  the  only  one 

1  with  en  essential  difference  In  the 

Inother  ancient  classi  Ileal  ion  divides 

»real,  comprising  those  thingswhich 

lied  physically,  which  have  a  e(rrpua, 

orabook;  and  into  incorporeal,  cnn- 

hioh  cannot  be  physically  touched, 

I  patent  right,  a  dobt.' 


5  KATUBE  AND  CLASSIFICATION.  J  ^  ' 

1  1  Blackst.  Com.  138;  Baker  v.  State,  109  Ind.  58;  Tolar  v.  Tolar,  I 

Hawks,  74;  14  Am.  Doc.  .')75,  p.;  Stevens  v.  State,  2  Ark.  201 ;  86  Am.  ' 

Dec.  T2;  City  of  Neve  Orleans  ti.  M.  A  T.  Ina.  Co.  HO  La.  An.  876;  81 
Am.  Rep.  232;  Carlton  v.  Carlton,  72  Me.  115;  30  Am.  Rep.  307.  A 
right  to  prosecute  an  appeal  la  property:  People  v.  Cadman,  57  Cal. 
562.  ^0  are  rights  whicn  He  In  contract  executory  as  well  as  exe- 
cuted: Bryan  v.  Kennett,  118  U.  S.  179.  The  pension  of  a  retired 
Judge  is  property  within  the  bankrupt  law,  aftbougb  its  payment 
cannot  be  enforced:  Ex  parte  Hugglns,  21  Ch.  D.  8&  An  inchoate 
or  imperfect  title  to  land  is  property:  Delassus  v.  U.  a.  d  Peters, 
117, 133;  Hornsby  v.  U.  S.  10  Wall.  224, 242. 

2  Walker  w.  O.  O.  A  N.  R.  R.  103  Mass.  10;  Eaton  v.  B.'C.  <&  M, 
R.  B.  51  N.  H.  604, 511.  But  all  property  is  held  enibject  to  the  State's 
superior  right  oi  taxation  (McCullocn  v.  Maryland,  4  Wheat.  316; 
Cooley,  Const.  Lim.  47d);  of  eminentdomaln  (Cooley,  Const.  Llm.  526^; 
of  police  regulation:  Cooley,  Const.  Lim.  5S3;  Mugler  v.  Kansas,  I'^ 
U.  S.  623. 

8   Puchta,  Cursos  der  Institutionen,  I.  {  23. 

4  These  are  only  other  wajrs  by  which  man  subjects-external  ob« 
Jects  to  his  dominion:  Puchta,  Institutionen,  {  27. 

5  Ra!!road  Co.  v.  Trimble,  10  Wall.  367;  Beach  on  Wills,  {  260; 
Savigny,  System,  L  {  56. 

6  Ancient  Law,  ch.  8.  This  is  the  fundamental  division  of  prop- 
erty In  French  law:  Code  NapoIeoA,  art.  5I6w  Qf.  Civil  Code  La. 
iu:t.461,etseq. 

7  Institutes,  lib.  IL  tit.  U.  {{  1, 2. 

2  2.  Seal  and  personal  property.*- In  modern  English 
and  American  law,  neither  of  the  above-mentioned 
classifications  obtains,  but  all  property  is  divided  into 
real  and  personal.  Heal  property  consists  of  freehold 
estates  in  land,  i.  e.,  of  estates  of  inheritance  or  for  life. 
Any  interest  in  land  which  is  of  uncertain  duration  (ex- 
cept estates  at  will),  and  which  may  endure  for  a  life  is 
real  property.  Personal  property  embraces  all  objects 
and  rights  which  are  capable  of  ownership,  except  free- 
hold estates  in  land,  and  incorporeal  hereditaments  issu 
ing  thereout,  or  exercisable  within  the  same.^  Tlie  won 
♦^chattels"  is  co-extensive  with  the  term  "personal 
property,"  and  embraces  all  property  not  freehold.' 
Personal  property  as  above  defined  comprises  lease- 
hold estates  and  other  interests  in  land  less  than  a  free- 
hold, as  v.-ell  as  movable  objects  and  incorporeal  rights 
in  them  and  rights  against  person^  f  his  classification 
is  peculiar  to  English  law,  and  ii^  *  jesult  ot  the  inftu- 
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ence  of  the  feudal  system  upon  that  law,  according  to 
which. any  interest  in  land  less  than  a  freehold  was  re- 
garded as  unworthy  of  the  acceptance  of  a  freeman,  and 
so  of  inferior  dignity,  and  proper  to  be  classified  with 
mere  chattels,  such  as  horses  and  furniture.'  The  di- 
vision of  property,  therefore,  in  our  law,  into  real  and 
personal,  is  not  scientific,  but  historical.  The  terms 
"movable"  and  "immovable"  property  have  been 
borrowed  from  the  civil  law,  but  are  little  used  except 
in  private  international  law.  Immovable  property  in- 
cludes all  interests  in  land,  whether  a  freehold  or  a 
chattel  interest,  and  movable  property  includes  things 
that  can  be  moved  and  all  rights  except  those  to  land.* 


1  Tbe  meaning  of  the  term  "  personal  property  "  In  a  w!II  depends 
-„.>«rely  upon  tbe  Intention  of  the  testator  and  the  context:  Beach  on 
Wills,  (  271.    And  in  a  statute  the  context  may  restrict  Its  meaning 


to  tangible  property:  Leonard  v.  Lawrence,  82  N.  J.  L.  855. 

2   2  Kent  Com.  342;  Ins.  Co.  v.  Haven,  85  U.  S.  242, 251. 

8   2  Blackst.  Com.  142. 

4  fltory  on  Conflict  of  Laws,  ch.  9;  Dicey  on  Domicile,  S8;  Pennl- 
man  v.  French,  17  Pick.  404;  28  Am.  Dec.  810. 

g  3.  ClxatteU  real. — These  chattel  interests  in  land, 
however,  "being  of  a  mongrel,  amphibious  nature,"* 
dififer  so  much  in  their  nature  and  legal  incidents  from 
other  kinds  of  personal  property  that  they  naturally 
form  a  class  by  themselves.  Personal  property  is  ac- 
cordingly subdivided  in  the  first  place  into  chattels  real 
and  chattels  personal.  A  chattel  real  is  an  interest  in 
land  less  than  a  freehold.  At  common  law  the  chattels 
real  were  estates  for  years,  from  year  to  year,  at  will, 
by  statute  merchant,  staple,  elegit,  and  at  sufferance.^ 
The  learning  of  chattels  real  belongs  properly  to  the  law 
of  real  estates.  It  is  sufficient  to  remark  here  that  at 
the  present  day  the  principal  kind  of  chattel  real  is 
a  leasehold  estate.  It  is  a  real  interest  because  it  con- 
cerns or  savors  of  the  realty,'  and  a  chattel  because  it 
lacks  the  indefinite  duration  required  by  the  feudal  law 
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to  constitute  a  freehold  interest.^  The  estate  of  a  lessee, 
whether  the  lease  be  for  one  year  or  for  one  thousand 
years,  is  personal  property,  although  the  rent  reserved 
may  be  merely  nominal.^  Such  leasehold  interests 
]iass  to  the  executor  or  administrator,  and  are  disposed 
of  as  part  of  the  personal  estate  of  the  deceased  owner.* 
A  widow  is  not  dowable  of  themJ  In  some  States 
there  has  been  a  statutory  modification  of  this  common- 
law  rule,  and  leasehold  estates  of  a  certain  character 
are  classed  as  real  property.* 

1  2  Blackst  Com.  888. 

2  2  Blackst.  Com.  chapters  9,  lOl 

3  Co.  Litt  118  b;  1  iDSt  118. 

4  Taylor  v.  Taylor,  47  Md.  295, 299;  Schee  v.  Wiseman,  79  Ind.  JSO. 

5  2  Kent  Com.  342;  Mlnot  v.  Thompson,  lOA  Mass.  583;  Hyatt  v. 
Vincennes  Bank,  11»  U.  8.  408, 415;  Whltmire  v. Wright,  22  S.  C.  446;  .*» 
Am.  Bep.  724;  Deane  v,  Hutchinson,  42  N.  J.  Eq.  372. 

6  Allender  v,  Sussan,  33  Md.  11, 17;  Duchane  v.  Goodtltle,  1  Blackf. 
117;  Ins.  Co.  v.  Haven,  96  U.  S.  242, 260. 

7  2  Blackst  Com.  131;  Spangler  v.  Stanler,  1  Md.  Ch.  36:  Goodwin 
V.  Goodwin,  33  Conn.  814;  whltmire  v.  Wright,  22  8.  C.  446;  33  Am. 
Rep.  724. 

8  Code  Georgia,  art  2218;  Pabllc  Stots.  Mass.  (1882)  ch.  121,  M; 
Colorado  Gen.  8tats.  {  226. 

2  4.    LandB,  tenements,  and  hereditaments — Ooods  and 
clxattels.  — In  early  English   law  a  common  division 
of  property  was  into  lands,  tenements,  and  heredita- 
ments on  the  one  hand,  and  goods  and  chattels  on  the 
otlier;  the  former  expression  embracing  ^eal  property, 
and  the  latter  personal.^    A  chattel  Y&^^  generally  fell 
under  the  term  "  goods  and  chattels  »'  *    'Where  the  con- 
struction of  a  wiU  required  it,  ^^         <eti^  cViaXte\  xeal 
might  pass  under  the  former  t^^     <.0^^^^-  '^^^^  ^^x^ 
was :  "  If  a  man  hath  lands  i^  ^  ^^^  a^  \^^^^  \t^.liXiV^e 
and  deviseth  all  his  lands  and  tcv^^  ^    <.0^^^  ^^M*.^^*''^ 
lands  pass  only,  and  not  the  iQ^X^y^      ^O'  ^'^'''^^^^^<\^'^ 
hath  a  lease  for  years  and  n^^^   X!'^  4^  v^'V®''-^^"^^*'^'*^®^'^^^  g 

all  his  lands  and  tenements,  f  ^^   ^    X^'f   jC^ n^  ^  I 


V 


/ 

/ 

/ 


y 


2  6  NATUHB  AND  CLASSIFICATION.  8 

for  otherwise  his  will  should  be  merely  void,**'  This 
rule  has  been  changed  by  statute  in  many  States,  so 
that  a  devise  of  lands  and  tenements  carries  the  testa- 
tor^s  interest,  whatever  it  may  be.*  The  term  *'  goods 
and  chattels  **  includes  the  whole  personal  estate,  choses 
in  action  as  well  as  in  possession.^  **  The  words  bona  et 
catalla,  either  jointly  or  separately,  in  ancient  statutes 
and  law-writers  denote  personal  property  of  every  kind 
as^di^tinguished  from  real.**'  "  Goods,  biena^  bona,  in- 
cludes all  chattels,  as  well  real  as  personal.  Chattels 
is  a  French  word,  and  signifies  goods,  which  by  a  word 
of  art  we  call  catalla.  Now  goods  or  chattels  are  either 
personal  or  real.**'  The  expression  mixed  properly 
belongs  to  popular  language,  and  has  no  lixed  and  defi- 
nite legal  meaning.  In  at  will  it  is  often  construed  to 
embrace  chattels  real.' 

1  2  Blackst.  Com.  17;  3  Kent  Com.  40t. 

2  2  Blackst.  Com.  880. 

3  Bose  V.  Bartlett,  Cro.  Car.  292;  Thompson  v.  Lawley,  2  Bos.  A 
P.  803;  Taylor  v.  Taylor,  47  McL  295. 

4  Beach  on  WUIs.  {  208. 

5  Ford  and  Sheldon's  Case,  12  Co.  Rep.  2;  2  Jarman  on  Wills,  7.')1 ; 
Jackson  v.  Kobinson,  1  Yeates,  lot;  1  Am.  Dec.  2U.3,  n.  Choses  in 
action  are  properly  within  the  description  goods  and  chattels: 
Byan  v.  Bolfe,  1  Atk.  165, 182,  per  I^ord  Hardwlcke. 

6  Bullock  V.  Dodds,  2  Bam.  <&  Aid.  258, 276.  See,  also.  Anon.  1  P. 
Wms.  267. 

7  Co.  Litt  118  6. 

8  Taylor  t».  Taylor,  47  Md.  295,  800. 

§  5.  Chattels  personal.— All  kinds  of  personal  prop- 
erty other  than  chattels  real  are  chattels  personal. 
Coke  says  that  such  things  are  called  personal  **be- 
QRune  for  the  most  part  they  belong  to  the  person  of  a 
man,  or  else  for  that  they  are  to  be  recovered  by  per- 
sonal action.***  This  term  accordingly  includes  such 
diver.se  property  as  animals,  furniture,  coin,  rights  of 
action,  patents,  debts,  etc.  Since  these  are  movable, 
either  in  themselves  cr  by  a  fiction  of  law,  we  may  say 
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thftt  the  term  *'  chattels  personal "  eorresponds  with  the 
term  **  movable  property." '    Of  some  personal  chattels 
the  owner  may  take  bodily  possession,  the  object  may 
be  physically  seen  or  handled,  while  others  have  a 
legal  existence  only,  and  consist  of  a  right  to  acquire 
an  object,  to  demand  payment  of  a  sum  of  mone^^  o*  c. 
The  former  consist  of  objects  haying  an  independent 
material  existence ;  the  latter  of  things  which  have  no 
physical  existence,  but  are  mere  rights  whose  existenc^e 
depends  upon  their  recognition  by  law.*    The  natural 
subdivision  of  chattels  personal  therefore  is  one  wliich 
recognizes  this  fandamental  difference,  and  we  find 
tliat  the  law  divides  them  into  ohoses  in  possession  and 
■choses  in  action.    The  word  *'  chose,'*  i.  e.,  thing,  is  a 
very  flexible  term,  and  includes  whatever  may  be  the 
object  of  a  right.    **A11  personal  things  are  either  in 
action  or  possession.    The  law  knows  no  t4!rtium  quid 
between  the  two.*'^    A  cho!^  in  possession  is  a  thing  of 
which  the  owner,  or  person  having  a  special  property 
in  it,  may  take  corporeal  bodily  possession,  the  whole 
of  which  may  be  seen  or  felt,  **  where  a  man  hath 
both  the   right  and   the  occupation  of   the  thing."  ^ 
Hence  this  kind  of  property  is  aptly  styled  corporeal 
personal  property.    Examples  are  horses,  plate,  furni- 
ture, ships,  etc. 

1  Co.  Lltt.  118  6.    BlAckstone  adopts  the  first  of  these  two  reasons: 
2  Com.  16, 385.    Williams  says  that  the  latter  Ig  probably  the  true  one: 
Personal  Property,  2.    Schouler  a^rrees  with  Rmcfcstone:    l  Scuouler 
on  Personal  Property,  2  46.    A  writer  in  4  T  aW  (iwarterly  Review,  i 
894,  shows  that  the  expressions  real  action  n«^  oeTftonaV  acupn  came  \ 
to  be  used  as  equivalent  to  the  Latin  teriY^»      ^^n  itv  rem  and  actio  m  \ 
personam,  which  Bracton  borrowed  from  S*  <***«  ve^^  t ^^^^^^V^i  \n 
standing  their  true  meaning.    Cf.,  artlcii^^ta^",J<tBft«^  *^*  cYioaea  in 

action,  :i7  Alb.  L.  J.  44.  *^  %  <^® 

2  Sneed  v.  Ewlng,  5  Marsh,  J.  J.  48|\.  -0^*«\,^T*S5t^%  vi 
Hardin.  3  Jones  Eq.  2JM:  69  Am.  Dee    i  ^x       ^-    SffiS^ 

Pick.  404;  28  Am.  Dec.  J»9.  '  >^  N^^^ 

3  4  Duranton,  Cours  de  Droit,  No.  ,     ^\  S  -©rs  "U^* 

4  Colonial  Bank  r.  Whlnuey,  30  Ok  X  -^e"^^^' 
£   2  BJackst.  Com.  888.                     ^'^  V^              <ffP^ 
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J  6  Glioses  izL  action. — A  chose  in  action  was  defined 
<*  fits  wiiere  a  man  bath  not  the  occupation,  but  merely 
a  bare  right  to  occupy  the  thing  in  question,  the  posses- 
sion whereof  may,  however,  be  recovered  by  a  suit  or 
action  at  law,  from  whence  the  thing  so  recoverable  is 
called  a  cliose  in  action.'*  ^  But  at  a  very  early  period 
of  our  law,  the  expression  chose  in  action  was  ex- 
tended from  the  narrow  sense  of  a  right  to  sue  for  a, 
debt  or  damages  to  its  present  wide  meaning,  which 
denotes  all  incorporeal  personal  property.^  It  may 
therefore  be  more  accurately  defined  as  a  legal  right  re* 
garded  as  an  object  of  property  (except  rights  to  land), 
whether  the  right  be  to  obtain  a  movable  thing  or  a 
claim  against  a  person.  It  includes  every  kind  of  per- 
sonal property,  except  chattels  real  and  choses  in  pos- 
session. A  right  to  sue  for  a  debt,  a  right  to  recover 
damages  for  a  breach  of  contract  or  a  tort,  patents,  copy-!* 
rights,  trade-marks,  shares  in  companies,  policies  of  in- 
surance, interests  in  remainder  in  personal  property, 
are  all  choses  in  action.'  Such  property  has  no  material 
existence,  but  is  the  creature  of  law,  just  as  corporations 
are  persons  in  the  eye  of  the  law ;  and  because  such 
property  does  not  fall  under  the  perception  of  our  bod- 
ily senses,  can  be  neither  seen  nor  felt  in  its  entirety, 
but  has  only  an  ideal  or  legal  existence ;  it  Is  accurately 
designated  incorporeal  personal  property.*  A  chose 
in  action  may,  however,  be  evidenced  by  a  chose  in 
possession.  A  promissory  note  is  a  chose  in  action ; 
the  piece  of  paper  on  which  it  is  written  is  merely  tlie 
evidence  of  the  right  to  receive  the  sum  of  money.  But 
that  paper  is  itself  a  chose  in  rK>ssession  for  which 
trover  lies.^  So  a  certificate  of  the  ownership  of  shares 
of  dcock  in  a  corporation  is  merely  the  evidence  of  the 
stockholder's  true  property,  which  is  the  incorporeal 
right  to  share  in  the  management  and  profits  of  the 
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conoem,  and  when  it  is  wound  up,  to  share  in  tlie  sur- 
plus of  the  corporate  property.    This  right  is  not  lost 
merely  because  the  certificate  is  destroyed.    Sucli  shares 
are  clioses  in  action  and  personal  property,  although 
the  corporation  may  own  nothing  but  real  estate,  as  a 
oaaal  company,  hotel  company,  etc.*    But  the  cliarter 
of  a  company,  or  a  statute,  sometimes  provides  that 
shares  in  certain  companies  shall  be  real  estate.^    The 
right  of  the  mortgagee  of  fee-simple  property,  even  in 
those  States  where  a  mortgage  is  regarded  as  a  convey- 
ance of  the  legal  title,  and  not  as  a  mere  security  for  the 
debt,^  is  a  chose  in  action,  because  the  debt  is  the  prin- 
cipal and  the  mortgage  the  incident.    Such  mortgage 
debt  passes  to  the  executor  or  administrator,  and  not  to 
the  heir  of  the  mortgagee.*    In  its  last  analysis,  every 
chose  in  action,  every  variety  of  incorporeal  personal 
property,  rests  upon  some  tangible  object  or  some  phys- 
ical action.    A  promissory  note  or  an  unpaid  legacy  is 
a  right  to  receive  a  corporeal  object,  to  wit,  a  sum  of 
money.    A  trade-marlc  is  an  exclusive  riglit  to  perform 
a  certain  action,  to  wit,  to  use  a  certain  device.    When 
the  chose  in  action  consists  of  a  right  to  receive  money 
or  obtain  an  article,  it  is  converted  into  a  chose  in  pos- 
session when  the  money  is  paid  or  the  object  delivered. 

1  2  Blackst.  Com.  396.    See  definitions  of  Code  of  Oeorgi  a,  art.  2243; 
GaL  Code,  i  6»53. 

2  Colonial  Bank  v.  Whlnney,  SO  Ch.  D.  261, 2M,  per  Llndley,  L.  J.'; 
WUliams  on  Personal  Property,  7. 

3  Sheldon  v.  HIU,  8  How.  441, 449;  Deshler  v.  Podge,  16  How.  622; 
Bailee  v.  Arnold,  33  Mo.  532;  82  Am.  Dec.  144*^  The  ruUng  Vn  PVUa  i>. 
Curtis,  4  Ala.  350,  thftt  the  right  of  a  legate©  \L  -cm®-^^^^**  ^*  petHonal 
property  is  a  chose  in  possession,  woaid  sILi"    io  \>*  ettonttoua,    »ee 
next  note.  '**=^.Xp.  ^ 

jure  eoruUtwU,  Heat  A«m/««,  Aau^friS^^tih*  •  4^S.i«^^**  XSS^^^- 
eorUnuito!  (Dig.  I.  8, 1,  }  1),  where  afterWilS.  ^V.vtO    ii****'**'^^^^ 
tioned  as  incorporeal  property.  ^^ii.0"  Ai**  ^exvoV 

6  2  Daniel  on  Negotiable  Instrntn.^        ^  fh  '       ^.  "^"S^^l^^VCiv  V?* 
man,  85  Md.  163.    And  so  a  title  deef^^^.  ,*j^;  ^«^T«^.Vax'6V^ft^^^- 

land,  is  itself  a  personal  chattel,  whlcfv^l  A*.     -.  >^V^^o^® 
Wltoon  V,  HyXiolt,  17  Xnd,  m ;  79  Am.  ^KX^    U  J^^e^ 
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6  1  Morawetz  on  Private  Corporations,  {  225;  2  Daniel  on  Neflrotl- 
able  Instruments,  2  n08  a;  Angell  and  Atnes  on  Corporations,  {  560. 

7  Code  of  aeorgia,  art.  2237;  Boone  on  Real  Property,  ?  11;  Cape 
Sable  Company's  Case,  3  Bland,  606. 

8  3  Pomeroy  on  £quity  Jurisprudence,  {  1186;  Jamieson  v.  Bruce, 
6  GUI  A  J.  72. 

9  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129,  145;  8  Am.  T>ec.  4ff7; 
Chase  v.  Lockerman,  11  Gill  <ft  J.  186;  Washington  Ins.  Co.  v.  Kelly,  H? 
Md.  421, 440;  Pnb.  Gen.  Laws  of  Md.  art.  66, }  21;  1  Jones  on  Mortgng^B, 
i  700;  2  Jones  on  Mortgages, }  1786;  Hemmenway  v.  Lynde,  79  Me. 
299;  Rev.  Stats.  Me.  ch.  90, 1 12. 

i  7.    Difitoenoes  between  real  and  personal  property.  —  At 
the  common  law  one  difference  was  that  land  is  held, 
and  personal  property  owned.    The  theory  of  the  feu dal 
law  was  that  all  land  is  owned  by  the  crown,  the  subject 
having  only  an  estate  in  it.^    In  America  the  courts 
have  generally  held  that  the  title  to  land  is  allodial, 
and  in  some  States  there  are  statutory  provisions   to 
that  effect.^    Technically  there  can  be  an  estate  in  land 
only,  but  popular  language,  legal  as  well  as  lay,  speaks 
of  personal  estate."    The  chief  differences  between  real 
and  personal  property  at  the  present  time  in  this  coun- 
try are  the  following :  (1)  The  law  relating  to  personal 
property  generally,  and  especially  to  its  transfer  (ex- 
cept chattels  real),  is  less  technical,  and  shows  fewer 
traces  of  the  influence  of  the  feudal  law  than  that  which 
governs  real  estate.    A  large  part  of  the  law  of  personal 
property  has  been  derived  from  the  Roman  law,  e.  g., 
the  law  relating  to  occupancy,  gifts,  accession,  and  con- 
fusion, and  the  distribution  of  property  upon  intestacy. 
(2)  Upon  the  death  of  the  owner,  his  real  estate   de- 
scends to  his  heirs  at  law,  or  passe^  directly  to   his 
devisees,  while  his  personal    property  is  distributed 
amongst  his  next  o?  kin  or  legatees  by  an  executor  or 
administrator.    In  the  case  of  real  estate  the  heir  or 
devisee  is  entitled  to  possession  of  the  land  at  once,  with- 
out  any  further  formality.    But  title  to  the  personal 
property  of  a  deceased  owner,  whether  he  died  testate 
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or  intosbite,  can  only  be  made  through  an  execntor  or 
admlaistnitor.'  (S)  Moat  ot  tlie  ai^tioiis  relating  to  real 
estate  are  what  ia  kaown  wi  loi^al  In  (he  law  of  proceil> 
lire.  EJoottnent  and  trespaaa  gvare  elau^um  fitgit  can 
be  brou);ht  only  in  the  State  in  which  the  land  Ilex, 
while  actions  relating  to  personal  property  mny  be 
brought  hi  any  State  where  the  dufendant  may  be 
found.'  (4)  Contracts  relathig  to  rent  estate  must  be  hi 
writing  under  the  Statute  of  Fmuda,  and  transfers  of  it 
umst,  as  a  rule,  be  by  "deed.  Contracts  relating  to  per- 
sonal property  need  only  be  En  writing  when  expressly 
required  by  statute,  and  transfers  ot  it  do  not  reqnlra  a 
deed  or  other  writing,  (5)  Personal  property  is  not 
subject  to  dower  and  other  Incidents  of  real  estate.' 
(R)  Real  estate,  as  to  its  descent,  mode  of  transfer  by 
deed  or  will,  and  taxation.  Is  governed  exclusively  by 
the  law  of  the  Stale  in  which  it  ia  situated.  Personal 
property  (other  than  cliattels  real)  is  governed  as  to  Its 
transfer,  both  inttir  vivo»  and  upon  death,  by  the  law 
of  the  owner's  domicile.'  The  lictlon  of  law  Is  that 
personal  property  attends  the  owner,  the  maxim  be- 
ing, mobilia  sequuntur  personam.  Personal  property 
is  therefore  subject  to  that  of  law  which  governs  the 
peraoa  of  its  owner  with  respect  to  its  taxation.'  But 
certain  kinds  of  personal  property  are  subject  to  tax- 
ation in  the  place  where  located.* 

1  !  BiBckit.  Com.  oh. «;  Boone  on  Real  Propfrtr,  ( M- 

2  S  Kent  Com.  «2;  4  Kent  Cum,  3;  Matthews  v.  Wara,  10  Gill  * 

s    Den  «.  Sdltcher,  H  N  iaie.i 

verycomp^re^JiS^^Vk  ^If^ 

sonal  properly  onlSBS  the  SS*-  "■ 

Lsanlns.  to  N.  J.  Eq.  U9;  i  »■ 

4    RockWFll  r    Tounn  «",  « 

Mil.  WT:  Hiihharri  v.  Blcn'r  ??SK'4 
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next  of  kin,  subject  to  the  lien  of  an  administrator,  or  a  dlstrlbntlon 
of  it  may  be  made  by  them,  if  of  age,  without  administration:  Aznte 
V.  Cameron,  55  Ga.  449;  Ansley  v.  Baker.  14  Tex.  607;  65  Am.  Dec 
ISA;  Becket  v.  Selover,  7  Cal.  215;  69  Am.  Dec.  237.  In  Maryland  the 
personal  property  of  a  wife,  dymg  intestate  and  without  cnildren, 
i>  sts  111  her  husband  without  adjxiinistration:  Pub.  Ueu.  Laws  of 
Md.  art.  dd,  {  32, 

5  Tiivinsrston  v.  Jefferson,  1  Brock.  208;  Sumner  v.  Flnnesan,  15 
Mass.  '284 ;  Donlson  v.  Matthews,  4  Burn.  A  E.  603;  Patterson  v.  Wilson , 
(i  (Htl  (&  J.  4*iu:  Crook  n.  Pitcher,  61  Md.  51U;  note  to  Molyneuz  v.  Sey- 
mour, 76  Am.  Dec.  666;  Reiner  v.  Marquis  of  Hallsbury,  2  Ch.  D.  «78; 
Mo8tyn  t'.  Fabrlgas,  2  Smiths  Lead.  t'aa.  916.  n.  Of.  Penn  v.  Lord 
Bultimore,  1  Ves.  444;  2  Tudor's  L.  C.  in  Eq.  923. 

6  Partnership  real  estate  is  not  subject  to  dower,  nntll  after  satfs- 
faction  of  the  liabilities  of  the  firm:  Shanks  r.  KlMn,  104  U.  S.  18; 
Pii^e  V  Thomas,  4»  Ohio  St.  38;  54  Am.  Rep.  788;  1  Lindley  on  Part- 
nership, 343,  Am.  note. 

7  Bank  of  U.  S.  v.  Lee,  13  Peters.  120;  Black  v.  Zacbarie,  8  How* 
4S<;  Brine  v.  Ins.  Co.  96  U.  8.  627;  Bruce  v.  Smith,  3  Har.  &  J.  499; 
B.  &  O.  H.  R.  Co  V.  Olenn,  28'Md.  287;  Cade  v.  Davis,  96  N.  C.  1X9;  Ap- 
pi^al  of  Smith,  117  Pa.  St.  30;  Townes  v.  Darbin,  3  Met.  (Ky.)  352;  77 
Am.  Dec.  176. 

8  Appeal  Tax  Court  v.  Patterson,  50  Md.  3S4;  Bonaparte  v.  Tax 
Court,  104  U.  S.  592;  Kirtland  v.  Hotchkiss,  100  U.  S.  491;  note  to  City 
of  New  Albany  v.  Meekin,  56  Am.  Dec.  623. 

9  If  tangible  chattels  are  permanently  located  in  a  State  they 
may  be  taxed  there,  although  it  Is  not  the  owner's  domicile:  Irvln 
V.  N.  O.  etc.  R.  R.  Co.  94  111.  105;  34  Am.  Rep.  208;  Burlington 
Lumber  Co.  v.  Willitts.  118  111.  569;  Coon  v.  City  of  Cameron,  19  Mo. 
App.  673;  Mayor  of  Mobile  v.  Baldwin,  67  Ala.  61;  29  Am.  Rep.  712. 
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CHAPTER  II. 

FIXTUBES. 

I   8.  Definitions. 

I    ft.  Origin  of  the  law  of  flxtares. 

I  10.  Intention  of  the  party  annexing,  whether  a  decisive  test. 

I  IL  General  principles  as  to  the  removability  of  flxtares. 

{  12.  The  commonly  accepted  criterion. 

)  13.  Division  of  thesabject. 

1  1-1.  The  object  of  the  annexation  as  dependent  on  the  relation  to 

the  land. 

}  IS.  The  mode  and  degree  of  annexation. 

}  10.  Oas  and  water  fi.aures  —  Stoves  and  furnaces. 

}  17.  Appropriation  of  the  chattel  to  the  use  of  the  realty. 

{  ]&.  Doctrine  of  constructive  annexation. 

{  19l  Fixtures  by  destination  —  Illustrations. 

i  20.  Machinery — When  a  fixture, 

f  21.  Machinery — Cases  holding  actual  annexation  necessary. 

2  22.  Machinery  —  Cases  holding  constructive  annexation  sufficient. 
{  23.  Persons  between  whom  the  question  arises— Landlord  and 

tenant 

I  24.    Landlord  and  tenant—  Trade  fixtures. 

I  23.    Landlord  and  tenant— Agricultural  fixtures. 

}  28.    Fixtures  for  ornament  and  domestic  convenience. 

I  27.    When  the  tenant  must  exercise  his  right  to  remove  fixtures. 

{  23.    Fixtures  between  vendor  and  vendee,  mortgagor  and  mort- 
gagee. 

1  20.    EITect  of  chattel  mortgages  and  special  agreements. 

{  SO.  fixtures  between  heir  and  executor,  debtor  and  creditor,  etc. 

}  SL  Severance  of  fixtures. 

}  82.  Special  agreements  as  to  fixtures. 

2  82^  Bemedlos  for  the  protection  and  recoyery  of  fixtures. 

§  8.    Definitions.— The   word    *c^   kxxr^^^^   ^^  "been 
used  with  various  meanings  by  ^l         ^tt»  wx^^y  text- 
writers.    It  is  sometimes  used  4.  ^  ^^    \^^^  *  chattel 
annexed  to  the  freehold  in  ^u^^    A^^  ^-^  »»  ^^  "become 
part  of  it,  so  that  no  right  of  j.J^\       '^    li^^  "^^  cY^Vmed 
by  the  person  maliing  the  ann^^^  ^S  ^^^s^^OisA  ^'^'^'^'^'^' 
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Hon  of  the  property  passes  to  another.'  This  is  the 
natural  and  primary  meaning  of  the  word.  But  since 
the  same  article,  annexed  in  the  same  way,  may  be  non- 
removable when  the  question  arises  between  a  vendor 
and  vendee  of  land,  and  removs^ble  when  it  arises  be- 
tween a  landlord  and  tenant,'  it  easily  came  to  pass 
that  the  word  "fixture"  was  also  used  to  designate  a 
chattel,  w^hich,  although  annexed  to  the  freehold,  eoald 
be  removed.'  This  use  of  the  word  seems  to  involve  a 
solecism,  for,  according  to  it,  a  fixture  is  somethhig 
which  is  not  a  fixture,  but  removable.*  Sucb,  however, 
is  its  prevailing  signification  in  certain  phrases,  suclfc 
as  tenant's  fixtures,  trade  fixtures,  eta  Otlier  writers, 
again,  use  the  word  as  meaning  a  chattel  affixed  to  the 
freehold,  concerning  the  right  to  remove  which  there 
may  be  a  dispute  between  the  occupier  of  the  land  or 
liis  representative  and  his  successor  in  the  occupation.^ 
Employed  in  this  sense,  the  word  has  no  precise  signifi- 
cation, and  it  is  necessary  to  qualify  it  by  speaking  of 
removable  and  non-removable  fixtures.  For  none  of 
these  meanings  of  the  word  can  that  general  consensus 
be  found  which  is  necessary  to  constitute  the  Jua  et 
norma  loquendu  We  can  only  assert  that  it  always 
means  a  chattel  either  actually  or  constructively  afi^xed 
to  the  land.  The  ambiguity  of  the  word,  standing 
alone,  must  continue  to  exist,  and  in  the  ensuing  chap- 
ter the  context  will  always  indicate  the  sense  in  which 
it  is  used.* 

1  Walford  v.  Baxter,  88  Minn.  12;  58  Am.  Rep.  1;  Hill  on  FIztcrres. 
13, 14,  and  cases  cited. 

2  Wa«rner  v.  Cleveland  etc.  R.  R.  22  Ohio  St.  868;  10  Am.  Rep.  770. 
per  White,  C.  J. 

^  L  ^^  ?^r^®«^*'^**y'^.^  ®<*''  ^-  *  G-  ^'^J  Sheen  v.  Rlckie,  5  Mees. 
A  W.  m,  Mi;  Rogers  v.  OllUnger,  80  Pa.  St.  185;  ?i  Am.  Dec  flM:  Ewell 
on  Fixtures,  A,  n.  2. 

^  ^1®^*."-  ^fJ^^ff'  '.?^'^.?*-  ^" ;  M  Am.  Dec.  834.    This  use  of  the 
word  "  fixture  "  Is  like  the  old  etymology  of  lueut  a  non  lucendo. 

6   1  Schouler  on  Personal  Property,  { 112. 
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J  9.  Origin  of  the  law  of  ftrtniN.  — The  lai 
turee  Is  o(  toniparatlvely  modem  oriRin,  tor  Ii 
oient  commou  law  tlio  maxim,  quiequid  planCi 
solo  cedit,  was  infleiitiy  enforoed.'  The  law  y 
and  administered  in  the  interest  of  the  laud 
and  everything  annesed  to  the  soil  became  the 
of  the  owner  of  the  fee.  The  earliest  relaxatii 
rule  was  made  in  the  ease  of  fliturea  erected 
ant  for  the  purposes  of  trade,  which  were  bi 
removable.*  Tiicre  have  been  so  many  su 
modifications  and  limitations  that  the  max! 
was  nijce  all-controlling  on  tliis  subject  is  i 
one  of  the  tadorB,  and  that  not  the  most  ti 
which  determines  whether  a  ohatfel  afflied  to 
hold  has  Irrevocably  lost  Its  character  of  pert 
not.  In  Wake  t>.  Hall,*  it  was  shown  that  tb 
had  received  a  much  broader  application  ii 
law  than  it  had  In  the  Roman  law  [rom  wb 
borrowed,  and  that  It  there  "■eferrert  to  *** 
building  was  erected  in  alieno  joJq  ,  .  nC^i 
title,  or  where  an  erection  waa  i^.  J  Yi<  ^' 
the  land  with  materials  belonginj^  Vie  _V\ 
of  fixtures  Is  a  development  of  ^  \.  (V  > 
ftcoeaelon,  the  fteneral  pHncipW  ^  v  a^  ■ 
in  Part  IV.  of  this  work.    The      ^  J^^W^*^ 


Bl  annexed  trj^V    -jl  V 


e  a  chattel  a: 
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landlord  and  tenant,  vendor  and  vendee,  mortgagor 
and  mortgagee,  heir  and  executor,  executor  of  life  ten- 
ant and  remainderman,  judgment  debtor  and  execu- 
tion creditor,  etc.  If,  upon  the  expiration  of  his  term, 
the  tenant  seeks  to  remove  a  chattel  which  hd  has  af- 
fixed to  the  freehold,  or  if  the  vendee  of  a  house  con- 
tends tliat  certain  articles  connected  therewith  pass  as 
appurtenant,  the  decision  of  the  controversy  depends 
upon  whether  the  article  in  question  has  lost  its  inde- 
pendent existence  as  a  chattel,  and  become  part  of  the 
realty.  We  shall  see  that  this  question  has  been  solved 
in  different  ways  at  different  periods  in  the  history  of 
the  law.  At  one  time  great  stress  was  laid  upon  the 
degree  or  closeness  of  the  physical  annexation.  But  it 
is  obvious  that  the  diverse  relations  to  the  land  occu*- 
pied  by  the  persons  making  the  additions  ought  to  ex- 
ercise some  influence  in  determining  whether  such 
.annexations  should  be  treated  as  permanent  improve- 
ments or  not,  and  hence  the  intention  of  the  parties 
began  to  be  regarded  as  a  pivotal  point. 

1  Broom's  Legal  Maxims,  29S. 

2  El  wes  V,  Mawe»  8  East,  88 ;  2  Smith's  Lead.  Cas.  288,  notes. 

3  Law  R.  8  App.  Cas.  195,  per  Lord  Blackbarn. 

i  10.  Ix^tontion  of  the  party  annezing,  whether  a  decisive 
test. — It  is  often  said  in  modern  cases  that  the  remova- 
bility, or  the  non -removability,  of  a  chattel  annexed  to 
the  freehold  by  a  party  legally  in  i>ossession  thereof  is 
dependent  upon  the  intention  of  such  party.^  But  it  is 
clear  that  the  mere  intention  of  the  occupant  of  prop- 
erty that  additions  made  by  him  shall  be  permanent 
improvements  does  not  avail,  per  se,  to  make  them  a 
part  of  the  realty.-  On  the  other  hand,  the  intent  to 
make  a  permanent  improvement  may  not  exist,  but  the 
chattel  may  have  been  so  thoroughly  incorporated  in 
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the  raalty  that  the  annexi 
his  Intention  of  removiuj 
bis  occapancy.*  To  det 
Dliattel  annexed  to  the  f 
is  not  suffloient  to  ask  i 
o(  the  anneser  in  this  ttsf 
annexation.'  It  would  i 
what  hla  inner  pnrpose ' 
certain  outward  and  viail 
taining  this  intention.  : 
BAY  t^i^i  theoreticallj  tt 
has  become  a  fixture  Is  a 
staould  be  added  that  thl 
in  the  extemaUy  recogni 
law,  and  that  when  such 
a  man  is  not  permitted  t 
intention  which  the  law 
in  the  premises.  The  wi 
bo  exhibited  is  exposed  i 


I  JohnBon  V.  MfhaffHr, « 
V.  Hanover  Ips.  Co.  si  N.  T.  • 

S  Appeal  of  Wmiuui,  P&. 
IF.  Stock^M  III.  sa;  £  Am.  De 

t  Kdlyr.Aostln.MIll.  IJ 
KircheveS,Klto.ma:  !TAm. 

I  11.  Qeiursl  priucipla 
^There  are  throe  main 
taken  into  account  in  d 
tioQ  of  the  party  annexi: 

to  make  a  permanent 
these  considerations  ma 
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necessary  to  apply  them  all  in  reaching  a  conclusion. 
One  of  them  may  be  corntrolling  when  the  question 
arises  between  landlord  and  tenant,  and  another  when 
it  arises  between  vendor  and  vendee.  These  tests  are 
j^  the  following :  (1)  The  object  of  the  annexation  as  in- 
ferred from  the  relation  to  the  land  of  the  annexer.  If 
the  person  affixing  the  chattel  was  the  owner  of  the 
laud  in  fee,  or  a  lessee  for  a  long  term  of  years,  renew- 
able forever,  it  will  be  the  more  readily  inferred  that 
his  intention  was  to  make  a  permanent  Improvement 
than  if  he  was  a  temporary  occupier,  such  as  a  tenant 
by  the  year  or  for  a  short  term.  This  test  alone,  how- 
ever, is  not  controlling.^  ^  (2)  The  mode  and  degree  of 
annexation.  If  the  chattel  is  so  firmly  and  securely 
annexed  to,  or  incorporated  in,  the  building  that  it  can- 
not be  removed  without  injury  to  itself  and  the  build- 
ing, it  is  generally  non -removable.  But  the  converse 
of  this  proposition — viz.,  that  if  the  chattel  can  be  re- 
moved integrey  salve  et  cominode^  it  is  not  a  fixture — is 
not  true.'  In  the  older  cases  the  mode  of  annexation 
was  treated  as  very  important,  but  most  of  the  recent 
cases  regard  the  physical  attachment  of  the  articles  as  a 
very  uncertain  and  unsatisfactory  criterion.'  (3)  The 
appropriation  of  the  chattel  to  the  use  or  purpose  of 
that  part  of  the  realty  with  which  it  is  connected.  An 
article  which  is  essential  to  the  use  for  which  the  build- 
ing, or  the  land,  is  designed,  or  which  is  especially 
adapted  to  that  place,  should  be  regarded  as  a  fixture, 
although  the  connection  between  it  and  the  freehold 
may  be  slight,  and  such  that  it  may  be  removed  with- 
out injury.^  Tliis  test  has  little  application  to  the  rela- 
tion of  landlord  and  tenant,  and  is  not  always  conclusive 
in  other  cases  .^ 

1  Penn.  Ins.  Co.  v.  Semple,  r.3  I?,  j.  Eq.  575. 

2  State  Sav.  Biuili  v.  Klrchuval,  65  Mo.  682;  27  Am.  Bep.  810.    See 
pott,  li  15, 19,  n. 
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3  Parsons  v.  Copeland,  88  Me.  637;  Ottumwa  Co.  v.  Hawley,  44 
Iowa,  57;  24  Am.  Bep.  719. 

4  Pb««,  {}  17-22. 

5  Peck  V.  Batchelder,  40  Vt  233;  04  Am.  Dec.  802.    Tbls  case  fs 
forcibly  criticised  in  the  note  to  Gray  v.  Holdship,  17  Am.  Dec.  6ti8. 

2  12 .  Ills  commonljT  accepted  criterion.. — Tb  e  forego!  n  g 
statement  of  the  tests  for  determining  wlien  a  cliattel 
has  become  a  part  of  the  realty  is  suggested  in  part  by 
the  much  cited  case  of  TeaflFv.  Hewitt,*  where  Bartle3', 
C.  J.,  said,  that  *^  the  united  application  of  the  following 
requisites  will  be  found  the  safest  criterion  of  a  fixture : 
(I)  Actual  annexation  to  the  realty,  or  something  appur- 
tenant thereto.  (2)  Appropriation  to  the  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is  connected. 
(3)  The  intention  of  the  party  making  the  annexation 
to  nifike  the  article  a  permanent  accession  to  the  free- 
hold, this  intention  being  inferred  from  the  nature  of 
the  article  affixed,  the  relation  and  situation  of  the  party 
making  the  annexation,  the  structure  and  mode  of  an- 
nexation, and  the  purpose  or  use  for  which  the  annex- 
ation has  been  made.''  Mr.  Ewell  has  adopted  this 
statement,  only  adding,  **or  constructive  annexation" 
to  the  first  test.'  The  criterion  thus  laid  down  in  the 
above-mentioned  case  has  been  frequently  referred  to 
as  an  accurate  statement  of  the  law.^  It  is,  however, 
apparent  that  the  third  test,  as  above  stated,  includes 
the  other  two,  and  repeats  them  in  other  words.  I 
have  adopted  what  seems  to  me  to  be  a  more  logical 
division  in  making  the  intention  of  the  annexer  the 
general  principle,  and  in  requiring  ^\^\s  Intention  to  be 
inferred  from  his  relation  to  the  l^k-^/A  from  the  mode 
of  annexation,  and  from  the  appr^  'atio^  ^^  ^^^  chat- 
tel to  permanent  use  on  or  with  tv  d.*  ^^^^^^®^» 
the  rule  as  laid  down  in  Teaff  v^  JXe  ^*^^  ^o^*^®^®  ^^  ^^^ 
united  application  of  the  three  V^e^^  y,\0^  vjc^w\A  a\- 
wavs   require   some  degree  of    ^*.   .  V^    »    ^U^chmeut. 
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The  drift  of  recent  cases  is  to  regard  this  as  a  non- 
essential. 

1  I  Ohio  St.  511 ;  Sd  Am.  Dec.  634  (1858). 

2  Ewell  on  Futures,  21, 22. 

8   Tillman  v.  De  Lacy,  80  Ala.  103,  103;  Walker  t>.  Grand  Baplds 
etc.  Co.  70  Wis.  W,  96;  Henkle  v.  Dillon,  15  Or.  610,  614;  Blancke  v. 


RoKera,  26  .V.  J.  Eq.  SOU;  Dudley  v.  Hurst,  67  Md.  44,  47;  1  Am.  SU 


V.  Hawley,  44  Iowa,  57;  24  Am.  Bep.  71». 


4  In  2  Kent  Com.  (18th  ed.)  348,  n.  y.  It  is  said:  "  The  following: 
considerations,  among  others,  are  important  in  determining  the  in- 
tent with  which  an  article  is  annexed  to  the  freehold:  (1;  The  rela- 
tion to  the  land  of  the  one  annexing  it.  (2)  The  character  of  the 
annexation;  I.  e.,  whether  firmly  or  only  slightly  attached.  (3) 
Adaptability  to  permanent  use  on  the  laud." 

§  18.  Division  of  tho  subject.  —  After  the  explanation 
and  illustration  of  each  one  of  the  three  principles  or 
tests,  mentioned  in  section  11, 1  shall  proceed  to  show 
tliat  they  are  interdependent ;  that  a  question  is  some- 
times determined  by  the  application  of  one  alone,  and 
sometimes  by  the  consideration  of  all  three  of  them. 
Every  case  involving  the  right  to  remove  a  fixture  is  a 
problem  in  which  the  facts  of  the  particular  case  and 
these  three  principles  are  the  factors.  It  is,  therefore, 
important  that  the  exact  value  of  these  principles  as 
factors  should  be  clearly  ascertained.  Tlien  follows 
the  application  of  the  principles  to  the  different  classes 
of  persons  between  whom  questions  as  to  the  right  of 
removal  arise ;  i.  e.,  to  the  relation  of  landlord  and  ten- 
ant, vendor  and  vendee,  mortgagor  and  mortgagee, 
heir  or, devisee,  and  executor  or  administrator,  repre- 
sentative of  a  tenant  for  life  and  remainderman.  There 
is  next  some  discussion  as  to  the  elTect  of  a  severance 
of  fixtures,  and  as  to  special  arguments  between  the 
party  annexing  the  chattels  and  the  owner  of  the  land 
or  third  persons,  followed,  finally,  by  brief  statement 
of  the  remedies  for  the  protection  or  recovery  of  fixtures. 


tliat  die  periuanenC  owner  denih'Lis  a  pei 
provoiuuiit  when  be  afflxos  cliaUelii  to  I. 
controlling  weight  in  nil  ca-ses  wlmn  tbe 
removability  arises  between  mortgagor  ani 
vendor  and  vendee,  etc.,  and  tbo  vaaea  tb 
iltui'trationaof  it ;  wiiile  tiie  rulo  in  regan 
fixtures  llluatrates  Uie  converse  ptlni-lple  I 
rary  occnpier  does  not  design  a  pcrmani 
iiient.  Tbo  goneral  rtUe  is  that  wliatever  i 
feoolan  estate  annexes  Colt  for  the  better  < 
i'  is  presumed  to  bo  done  for  its  Imptovenii 
becomes  a  part  of  the  realty,'  Tliin  presi 
bo  rebutted,  as  o.  g.,  by  the  owner's  giv 
mortgage  on  the  tliin);  annexed.'  So  IC  on 
sion  of  land  under  a  contract  to  purchaa 
additions  to,or  improvements  of  it,  be  evid 
a  permanent  improvement  of  the  rcal'yi 
oaif  howeretheownoroftiiefop,  and  if  •'•> 
liL-*  contract,  tlie  flilures  erected  by  biin 
owner  of  the  land,"  Butl/,in  tlieeas*  •**  * 
by  a  party  in  possession  under  i^  cO"*'"''' 
it  Is  the  vendor  wlio  is  unablo  q^  -ct'^^** 
property,  tben  the  vendee  inny  qV* 

and  such  removal  may  also  v  ^^"^  6 
of  sale  or  deed  be  void.'  I[  J-'ti  lO* 
ill  sncli  a  casti  are  o/  such  a  qj  ^\^_  \V*^^ 
bo  removed  without  great  1,^^^^  'ji 
to  com.iensation  for  Ihem.i  ^O-'W*^  <, 
waking  improvements  bo  ^^X  V^ 
ptiruha'e,  his  risht  of  rein  ^      >     \     J1 
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an  ordinary  tenants  And  where  a  lessee  exercised 
sucb  option,  but  tlie  premises  were  sold  under  a  mort- 
gage executed  by  the  lessor,  the  fixtures  are  not  covered 
by  tlie  mortgage,  because  when  erected,  and  when 
the  mortgage  was  executed,  the  party  erecting  them 
was  only  a  lessee,  and  they  did  not  become  a  part  ot 
the  inheritance.^ 

1  lieonard  t».  Rtlckney,  131  Mass.  641 ;  Walmsley  v.  Milne, 97  E.  C.  L. 
R.  C7  C.  B.  N.  80 114;  Potter  v.  Cromwell,  40  N.  Y.  287;  100  Am.  Dec.  485. 

2  Ford  V.  Cobb,  20  N.  Y.  344:  Hendy  v.  Dinkerhoff,  67  Cal.  3;  40 
Am.  Rep.  107.    Aud  see  post,  U  '^»  32. 

3  McRea  v.  Cent.  Nat.  Bank,  fi6N.  Y.  490;  McLaaghlin  v.  Nash, 
14  Allen,  136;  92  Am.  Dec.  741;  Westffate  r.  Wixon,  128  Mass.  3<M;  Per- 
kins T».  Swank,  43  Miss.  343;  Cent.  B.  R.  R.  v.  Fritz,  20  Kan.  420;  27 
Am.  Rep.  175;  Hinkley  A  Kgery  Co.  v.  Black,  70  Me.  470;  35  Am.  Rep. 
846;  French  v.  Seeley,  7  Watts.  231;  32  Am.  Dec.  758. 

4  Yates  v. -Mullen,  24  Ind.  278. 

5  Little  V.  Wlllford,  31  Minn.  173;  Waters  v.  Beuber,  16  Neb.  99; 
49  Am.  Rep.  710. 

6  Jones  v.  Jones,  4  Gill,  87:  Union  Hall  v.  Morrison,  89  Md.  281; 
Thomas  v.  Evans,  105  N.  Y.  601;  69  Am.  Rep.  519;  Buck  r.  Martin, 
21 8.  C.  590;  63  Am.  Rep.  702:  Jackson  v.  Loomis,  4  Cowen,  168;  15  Am. 
Dec.  347,  n.  But  such  compensation  for  Improvements  will  not  be 
allowed  to  a  party  who  has  acted  mala  fide:  Llnthicum  v.  Thomas, 
59  Md.  583;  Steel  v.  Smelting  Co.  106  U.  S.  456;  Honzlk  v.  Delaglise. 
65  Wis.  494;  56  Am.  Rep.  634. 

7  Holbrook  v.  Chamberlin,  116  Mass.  155;  17  Am.  Rep.  146. 

8  Globe  Marble  Mills  v.  Quinn,  78  N.  Y.  23;  32  Am.  Rep.  23D.  Cf. 
Jones  V.  Detroit  Chair  Co.  38  Mich.  92;  81  Am.  Rep.  314. 

I  15.  The  mode  and  degree  of  axmezatioxi. — If  the  chat- 
tel is  affixed  in  such  a  way  to  the  freehold  that  it  cannot 
be  removed  without  injury  to  itself  or  to  the  building, 
it  will  be  presumed  to  be  a  fixture,  because  such  fasten- 
ing is  evidence  of  an  intention  to  inal^e  it  a  fi:^ture.i 
But,  on  the  other  hand,  the  fact  tliat  it  can  be  removed 
without  such  injury  is  not  controlling.*  We  shall  see 
in  section  17  that  tlie  great  controvei*sy  at  present  is 
whether  actual  annexation  to  the  soil  is  in  all  cases  ne- 
cessary to  constitute  a  fixture.  Many  of  the  older  c^ses 
hold  that  a  chattel  does  not  become  a  fixture  unless  so 
annexed  to  the  freehold  as  to  be  incapable  of  severance 
without  injury.'   That  extreme  view  has  been  generally 


27  PIXTUHEH. 

abandoned,  but  many  cases  continue  to  hold  (Ii 
must  bo  some  firm  imniiKing  or  aiBsitig  of  the 
T'.ias,  wliero  tlio  questiou  was  ivhether  certi 
chinos  ivflre  covered  by  a.  mortgage  as  fislu 
court  said :  "Without  some  act  coupling  the  ui 
with  the  land,  or  with  something  appurtenant 
with  the  intention  to  pormaDently  unite  them,  I 
not  transformed  from  personal  things  into  land 
continue  In  their  quality  of  chattels  personnl  i: 
an  esocuted  intent,  they  are  incorporated  in  I 
estate.  Tlien.aud  not  1>efore,  do  they  lose  their 
and  separate  eiistence." '  In  another  case  It  a 
that  at  the  time  of  the  sale  of  a  house  the  veni 
in  a  closet  certain  double  windows  and  blind 
tor  the  house,  but  which  had  never  been  attaclie 
being  nothing  about  the  casings  to  indicate  thai 
windows  were  to  be  used,  it  was  held  that  theue 
not  being  annexed,  and  not  designed  to  pasa  'i 
house,  were  not  fixtures.*  Taking  merely  b; 
selves  the  cases  which  bold  that  some  degree  c 
leal  attachment  is  necessary  to  conatltnto  a 
there  Is  a  hopeless  conflict  as  to  what  degree  of 
atioii  is  necessary.  All  of  tliem  admit  certaii 
tiona  tu  the  rule,  as  In  the  case  ot  the  keys  ot  i 
fences,'  etc.  It  is  sbown  in  subsequent  seoti 
the  trend  of  recent  cases  is  towards  the  est"'^ 
of  a  more  rational  diKilrine  of  coti^t-,  ntiV^  *" 
that  physical  attachment  Is  ctiita  ixV°^''* 
dence  ot  intention,  and  is  not  •J'  e**^ 
character  ot  tlie  fastening,  whefu  ^A\^^  ^ ' 
is  a  criterion  of  queationablo  -J^^v  ^Xv.  • 
by  the  weight  of  the  decision^V^  *  \P 
the  nature  of  the  article  and  i(  \  ^Vfl"*^  (O 
the  use  of  the  freehold.""  k^  \iO  t^ 
tached  to  physical  a:!achnj<,J^\   '  " 
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intention  of  the  owner  of  the  freehold  in  making  tlie 
annexation.  If  it  be  so  atftxed  tliat  its  removal  would 
materially  injure  the  building,  this  is  evidence  of  an 
intention  to  make  it  a  permanent  annexation."^ 

1  H«^llawell  V.  Eastwood,  6  Ex.  20S,  312;  Pierce  v.  George,  108 
Mass.  78;  11  Am.  Rep.  310;  Tillman  v.  De  Lacy,  80  Ala.  103. 

2  Roddy  v.  Brick,  43  N.  J.  Eq.  212, 

3  Gale  V.  Ward,  14  Mass.  3")2;  7  Am.  Bee.  223;  Swift  v.  Thompson, 
9  Conn.  63;  21  Am.  Dec.  71S;  Walker  v.  Sherman,  20  Wend.  636;  Hill 
V.  Weutworth,  2»  Vt.  428. 

4  Penn.  Ins.  Co.  v.  Semple,  38  N.  J.  Eq.  575. 

5  Peck  V.  Batchelder,  40  Vt.  238;  M  Am.  Dec.  392;  criticised  In 
note  to  Gray  v.  Holdship,  17  Am.  Dec.  688. 

6  Llford's  Case,  11  Co.  Rep.  50  6. 

7  Seymour  v.  Watson,  5  Blackf.  5!Vi;  36  Am.  Dec.  556;  Goodrich  v. 
Jones,  2  Hill,  142;  Clark  v.  Burnside,  15  111.  62. 

8  Despatch  Line  i».  Bellamy  M.  Co.  12  N.  H.  205,  282;  37  Am.  Dec. 
203;  approved  In  Thomas  v.  Davis,  76  Mo.  72;  43  Am.  Rep.  756. 

9  Ottumwa  Woolen  Co.  v.  Hawley,  44  Iowa,  57;  24  Am.  Rep.  719. 

§  16.  Mode  of  aimezation— Oas  and  water  fixtures  — 
Stoves  and  foraaces. — The  character  of  the  fastening  is 
conclusive  when  the  article  is  so  incorporated  into  the 
building  as  not  to  be  removable  without  injury  to  itself 
and  the  building.  Thus  gas  and  water  pipes  running 
under  the  floors  and  walls  of  a  house  are  non-removable 
fixtures.^  But  gas  and  water  pipes  fastened  to  the  walls 
by  hooks  and  bands  and  passing  through  holes  in  the 
floor  are  removable  when  erected  by  a  tenant.' 

Chandeliefi'8^  burners,  sconces,  and  gas  fixtures,  attached 
to  the  pipes  by  means  of  screws,  etc.,  are  generally 
removable  whether  erected  by  a  tenant  or  owner,  or 
however  the  question  may  arise.'  Such  articles  are 
considered  as  m4re  furniture,  like  carpets  and  pictures, 
and  not  as  appurtenant  to  the  building,  in  the  absence 
of  an  agreement  to  that  effect.*  But  in  the  c^se  of  the 
sale  of  a  house,  as  it  stands,  ready  for  m^etTpation,  the 
gas  fixtures  will  be  included  unless  r^erved.*  And 
where  a  hotel  was  conveyed  ^'  with  the  appurtenances 


and  improvements  thereunto  belonging,"  the  < 
iriK  executed  iii  pursuance  of  a  contract  provld 
the  venijor  might  remove  hts  furniture,  pictn 
carpets,  but  none  of  the  "  permanent  ftxtares 
purtenancea,"  it  was  lield  that  the  gas  fixtures 
tings,  Home  of  tliem  lettered  with  (he  name  of  tl 
the  kitchen  range  and  boiler,  a  water  (liter,  tar 
mosquito  screens,  passed  under  the  deed.* 

8tovea  and/urnacM.  Stoves  put  up  in  the  ns 
are  also  treated  aa  furniture,  and  are  removabli 
party  erecting  them.'  But  wlien  built  into  th 
woi'k  of  chimneys,  they  are  fixtures.*  A  porti 
nace  in  a  cellar,  kept  in  position  by  its  own 
and  capable  of  being  removed  without  Injury, 
fixture  even  as  between  mortgagor  and  moi 
And  it  was  bo  held  where  the  floor  of  the  ce 
been  concreted  around  the  portnble  furnace,  wl 
connected  with  the  registers  of  the  house,  and  t 
tion  arose  between  an  execution  creditor  and 
io  possession  under  a  contract  to  purciiase  wl 
not  been  performed.'* 

1  FhLlbrlck  V.  Emerir, »  Uaas.  IMj  Cohen  v.  E; ler.lT 

2  Wall  V.  Hinds,  *  Gray,  JM;  M  Am.  Dec  M. 
HanovPT  IntVo,  81  ' 
pa.  St.  Joe:  Vflugheo 

Rqeerap.  tTow,40M 


«   Frattw.  Wblttler.HCa].  IMn,  %  V*' 

7  Freelanil  v.  Soulhwortli,  M  Ur     ■'V     ^V,  '^ '        ^ 

ao:po.i.i24,B.a.  ^K^V    ^      a- 

t  Folromv,  Moore,  1»  Me.  isa  ^W*\         i^^ 
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9    Rahway  S.  Inst  v.  Irving  St  Church,  38  N.  J.  Eq.  61 ;  Maguire 
V.  Park,  I'M)  Mass.  21. 

10  Towne  v.  FIsk,  127  Mass.  12S:  34  Am.  Rep.  853.  Contra,  Stock- 
well  V.  Campbell,  89  Conn.  3fi2;  12  Am.  Rep.  893,  where  pits  were 
made  In  the  cellar  for  the  furuaces. 

g  17.  Appropriation  of  the  chattel  to  the  nse  of  the  realty 
— Constructive  annexation.  —  The  earlier  cases,  and  not  a 
few  recent  ones,  hold  that  some  degree  of  firm  physical 
annexation  is  necessary  to  constitute  an  article  a  fixt- 
ure, however  necessary  it  may  be  for  the  use  of  the 
building  in  which  it  is  contained ;  but  it  Is  impossible  to 
deduce  from  these  cases  any  definite  rule  as  to  wliat 
degree  of  annexation  is  necessary.'  But  the  decided 
tendency  of  most  of  the  modern  cases  is  to  the  view 
tliat  articles  which  are  especially  adapted  to  certain 
buildings,  or  which  are  essential  to  carrying  out  the 
purpose  for  which  the  building  was  erected,  being  de- 
signed for  permanent  use  there,  are  fixtures  by  destina- 
tion, although  they  may  be  kept  in  place  merely  by 
their  own  weight,  or  may  be  slightly  attached  for  the 
purpose  of  steadying  them,  provided  such  articles  are 
so  placed  by  the  owner  of  the  land  and  not  by  a  tenant.* 
If  such  articles  are  placed  in  the  building  by  a  tenant 
for  years,  they  do  not  become  fixtures  by  destination, 
because  a  tenant  cannot  be  supposed  to  have  designed 
them  for  permanent  use  on  land  of  which  he  was 
merely  the  temporary  occupier.  In  his  case,  therefore, 
the  rules  concerning  trade  fixtures  and  fixtures  for 
ornament  and  domestic  convenience  control  the  ques- 
tion. It  may  be  said  generally  that  chattels  annexed 
to  the  freehold  by  a  tenant  may  become  non-removable 
fixtures  by  incorporation,  but  not  by  destination  or 
constructive  annexation.  This  doctrine  of  the  appro- 
priation of  the  chattel  to  the  realty  seems  to  have  origi- 
nated, so  far  as  America  is  concerned,  in  the  ca.se  of 
Farrar  v.  Stackpole,'  where,  upon  the  s«ile  of  a  saw- 
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mill,  chainn  u^ieil  in  drawing  up  logs,  wlilch  < 
hooked  and  unhooked  at  pieasuro,  were  lielc 
US  a  imrt  of  the  mill,  bet^ause  eanential  to  Its  use 
All  the  prior  casea  had  held  some  degree  o(  ]>e 

cept  one,  <n  which  Lord  Mansheld  ruled  that  > 
inheritance  consisted  of  salt-works,  the  salt-p: 
to  the  lieir  and  not  to  the  executor.'  In  this  ci 
ever,  the  theory  of  appropriation  was  not  c 
stated,  and  we  may  well  regard  Farrar  v.  Stac 
the  point  of  historical  irruption  of  this  prindpl 
is  tlie  fiat  lut  of  the  law  of  fixtures.  Ideas 
struggle  for  tbeir  existence,  like  animals  nui 
and  here,  too,  the  law  of  the  survival  of  the  lit 
vails.  In  studying  the  histnry  of  the  law,  we 
tliat  a  principle  which  is  now  universally  a 
and  of  wide  application,  seemed,  when  it  first 
appearance,  to  be  a  starttltig  norelly,  and  was 
to  a  very  restricted  field.  But  as  its  reasor 
and  justice  became  apparent,  It  made  friends  I 
and  received  a  more  and  more  general  applies 

1    8eecaaeidCed1n{giS,3],II. 

S  eqiiiUbLeTruBtOa.r.Chl1d,!P]1pp.SI-),fin<ICBHiic 
S2.  Tha  rule  of  Preneh  Ibw  hi  sImlLKr,  tot  bopb  to  »<' 
toa-Mng  even  uilmale  &nd  (arming  linpleniPHtg  ItomovHl 
n»tlon  when  deslgneii  so  to  be  'OxIb  NnnolvnTi.  irt.  Kli 
vHlonhbiuxKlananamlniinreoriH;;  Durantoi). CO"" 
Kn.  -W.  To  the  eame  effect  Hi  the  (,1vH  Coflp  of  I*-  5^ 
fmifmtllrr  •mint.  ea.  gjiantrpelsl  utia  „,,,*   ,,,  tnHjlr' 

i   Lnwtonii.  flntmim,]  Rlsck.  H.  ^U,  ^ 

.  v..,».„... o.,„ ....„„ ^... 

J  IS.    Doctrine  of  Bonstmetive         ^x/^ 
The  nest  important  case  whicl^    ^V 
wns  Vooriiis  v.  Freeman,'  wh      V.^'l 
WHS  sold   under  a  inorlgaRe 
whether  certain  rolls,  not 
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lying  loosely  in  the  mill  to  be  used  as  occasion  might 
require,  were  to  be  treated  as  part  of  the  land  or  not. 
Gibson,  C.  J.,  said:  ''It  is  true  we  ruled  in  Chafiee 
V.  Stewart,  that  the  spindles  and  other  unattached 
macliinery  in  a  cotton  mill  were  personal  property  for 
the  purpose  of  execution,  oi|  the  authority  of  certain 
decisions  to  that  etfect,  because  we  were  indisposed  to 
be  wise  above  what  is  written ;  but  an  examination 
of  their  foundation  would  probably  have  led  us  to 

a  different  conclusion No   distinctive  principle 

pervades  the  cases  universally,  and  the  simple  criterion 
of  physical  attachment  is  so  limited  in  its  range  and  so 
productive  of  contradiction,  even  in  regard  to  fixtures 
In  dwellings,  to  whicii  it  was  adapted  before  England 
had  become  a    manufacturing  country,  that   it    will 

answer  for  nothing  else The  principle  started 

by  Mr.  Justice  Weston  in  Farrar  v.  Stackpole  must 
sooner  or  later  rule  every  case  of  the  sort.  The  courts 
will  be  drawn  to  it  by  its  liberality  and  fitness,  while 
they  will  be  drawn  away  from  the  old  criterion  by  its 
narrowness  and  want  of  adaptation  to  the  business  and 
improvements  of  the  age.  By  the  mere  force  of  habit 
they  have  adhered  to  it  in  almost  all  cases  after  it  has 
ciBased  to  be  a  guide  in  any  but  a  few."  In  another 
case  which  gave  an  impetus  to  this  idea  it  was  held 
that  a  colossal  statue  of  Washington,  resting  on  a  foun- 
dation in  front  of  a  house  and  kept  in  position  by  its 
o\^  n  weight,  passed  under  a  mortgage  of  the  land,  al- 
tiiough  the  owner  intended  to  sell  it.'  The  destination 
which  gives  to  movable  objects  an  immovable  charac- 
ter results  from  facts  and  circumstances  determined 
by  the  law  itself,  and  can  neither  be  established  nor 
taken  away  by  the  simple  declarations  of  the  proprietor^ 
whether  oral  or  written.' 

1    2  Watts  <ft  S.  IIG;  37  Am.  Bee.  430  (1S4I). 


2    Snrdeker  t>.  Warring,  UN.Y.imUM. 

S   .Inu.llO;  Hu«bKtllllBao.UcHenrr,2>Wl■.CS^« 

§  19.  FlztnrMbydMtlnBtion— nitutiaUant.- 
Wilt  into  a  recess  of  a  churcb  left  (or  tlmt  pu 
nailed  lo  the  floor,  the  removal  of  wbicti  wou 
the  archlt«cturol  design,  is  a.  flxturo.  and  p 
sale  of  tho  building,"  A  church  bell  to  a  i 
framework  alongxide  of  the  church,  there  t 
until  the  ediSce  should  be  ready  for  Us  rece 
fixture  and  not  subject  to  execution  as  persi 
erty.*  Rails  laid  along  the  line  of  an  intei 
pass  by  a  deed  of  the  land,  because  of  the  in 
propriation.'  Boards  in  a  barti  used  for  a  ] 
floor,  and  stone  posts  placed  on  (he  land  Co 
pose  of  building  fences,  cannot  be  seized  as  p 
Poles  uxed  for  cultivating  hops  are  part  of 
although  lying  plied  up  on  the  land.'  Ral 
ties,  etc.,  brought  on  the  ground,  and  desi) 
attached  to  the  soil,  are  fiitures."  An  eng: 
burrs,  and  mill-Iron  brought  to  the  mill  to  L 
are  Hxlures,  although  not  actually  attached,  i 
be  seized  on  execution.'  But  articles  intei 
used  In  the  repair  of  tlie  building  when  occat 
require,  such  as  rolls  cast  for  a  mill  but  whic 
on  the  premises  «vtthout  being  attached  (or 
two  years,  are  not  parts  of  the  realty*  T^'^ 
of  an  Inn,  formerly  hanging  outai^^  '  ^d  at 
moved  and  fastened  to  the  wall  of  wioW^ ' 
a  permanent  fixture.*  Where  Hj,  ^  vv©  ^ 
there  was  a  siga  attached  to  a  ri^\  ^  t\ 
front  thereof,8uchsign  passes  as,  Hv  K^ 
Tapestries  in  frames  on  the  ft,  ^  ^  \^ 
kneeling  figures  in  niches  on  ,*V\-.H^  ^ 
tured  marble  rases  Jn  a  ere*f  \  Vv,  ^  S 
pass  to  the  heir,"    Their  re^J     -Ak      V"^ 
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pend  upon  whether  any  cement  is  used  for  fixing  these 
articles,  or  whether  they  rest  by  their  own  weight,  but 
upon  this,  whether  they  are  strictly  and  properly  part  of 
the  architectural  design  for  the  halland  staircase  itself/' 
Rolling  stock.  Whether  the  cars,  engines,  etc.,  of  a 
railroad  company  are  to  be  considered  as  annexed  to 
the  road-bed  upon  this  principle  of  appropriation,  or 
whether,  being  unconnected,  they  retain  their  character 
of  personal  chattels,  is  the  subject  of  conflicting  de- 
cisions. The  doctrine  of  the  federal  courts  and  some 
others  is  that  the  rolling  stock  is  a  part  of  the  realty.*^ 
But  the  weight  of  authority  seems  to  be  against  this 
view.^'  In  some  States  the  question  has  been  settled 
by  statute." 

1  Bogers  v.  Crow,  40  Mo.  91 ;  93  Am.  Dec.  299. 

2  Cong.  Society  v.  Fleming,  11  Iowa,  533;  79  Ana.  Dec.  511,  See, 
also,  Alvord  Co.  v.  Oleaaon,  86  Conn.  86;  Weston  v.  Weston,  102  Masa. 
514. 

8  Conklin  v.  Parson,  2  PInn.  264. 

4  Hackett  v.  Amsdem,  57  Vt  432. 

5  Bishop  V.  Bishop,  11  N.  Y.  123;  62  Am.  Dec.  68. 

6  Palmer  v.  Forbes,  23  111.  301;  McLaughlin  v.  Johnson,  46  III.  163. 

7  Patton  V.  Moore,  16  W.  Va.  428;  87  Am.  Rep.  789. 

8  Johnson  v.  Mehaffey,  43  Pa.  St.  308;  82  Am.  Dec.  568. 

9  Ex  parte  Baroness  de  Eresby,  29  Week.  B.  527;  24  Alb.  L.  J.  202, 
203. 

10  Bedlon  v.  Barker,  4  Kan.  382;  06  Am.  Dec.  180. 

11  D'Eyncourt  v.  Gregory,  Law  R.  3  Eq.  882.  So  mirrors  fastened 
by  frames  in  recesses  in  a  wall  are  not  removable:  Mackie  v.  Smith, 
6  La.  An.  717. 

12  Pennock  v.  Coe,  23  How.  117;  Minn.  Co.  v.  St.  Paul  Co.  2  Wall. 
609;  S.  C.  6  Wall.  742;  Galveston  B.  B.  v.  Cowdrey,  II  Wall.  459:  Scott 
V.  Clinton  etc.  6  Biss.  P2!>;  State  v.  N.  C.  R.  W.  Co.  18  Md.  193.  C'/. 
Phillips  V.  Wlnslow,  18  Hon.  B.  431;  68  Am.  Dec.  729;  Morrill  v.  Noyes, 
56  Me.  458;  96  Am.  Dec.  486. 

13  S.  («  M.  B.  R.  V.  Morgan  Co.  14  111.  163;  56  Am.  Dec.  497;  Randall 
V.  Elwell,  52  N.  Y.  521;  11  Am.  Bep.  747;  Hoyle  v.  P.  &  M.  R.  R.  54 
N.  Y.  814;  13  Am.  Rep.  59.5;  Boston  etc.  R.  R.  v.  Gilmore,  37  N,  H.  410; 
72  Am.  Dec.  336;  Coe  v.  Columbus  etc.  R.  B.  10  Ohio  St.  3?J;  75  Am. 
Dec.  618. 

14  Jones  on  B.  B.  Sec.  {  146,  et  seq. 

§  20.  Machiiiery,  when  a  fixture. — The  eases  upon  this 
subject  appear  to  be  in  hopeless  confusion,  if  we  do  not 
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nected  with  the  shafting,  but  removable  without  injury 
and  capable  of  being  used  elsewheie,  are  not  tixtures 
as  between  mortgagor  and  mortgagee.*    A  boiler  weigh- 
ing three  thousand  six  hundred  pounds,  resting  on  a 
brick  foundation,  witli  a  pipe  fastened  to  the  building, 
but  wliich  had  been  moved  about,  is  not  covered  bj'  a 
mortgage  of  the  realty.'    But  if  a  boiler  be  fastened  to 
tho  building  it  is  a  fixture.*    And  the  cases  generally, 
wliatever  their  view  as  to  constructive  annexation,  hold 
that  steam-engines,  boilers,  w.ith  their  pipes  and  shafts, 
attached  to  permanent  foundation?  are  parts  of  the 
realty  ;  *  except  in  a  few  States,  where  the  intention  of 
the  annexer  is  treated  as  controlling  even  in  such  a 
case  as  this.^    So  a  trip-hammer  attached  to  a  block  in 
tho  ground,  a  force-pump  and  pipes  and  shafting,  at- 
tached with  screws  and  bolts,  are  parts  of  the  freehold.^ 
Bat  a  portable  engine  and  boiler,  only  attached  to  the 
realty  by  being  belted  to  the  main  shaft,  although  not 
removable  without  taking  away  a  shed  built  over  them, 
remain  personal  property.*    A  portable  wood-cutting 
machine,  worked  by  a  belt  from  the  machinery  of  a 
factory,  does  not  pass  under  a  lease.'    Articles  which, 
tliough  heavy  and  cumbersome,  remain  in  position  by 
their  own  weight,  are  personal  chattels.*®    Vises  and 
machines  screwed  to  benches,  although  the  latter  are 
nailed  to  the  wall,  are  not  fixtures."    But  the  essential 
machinery  of  a  factory,  attached  by  spikes,  nails,  and 
bolts,  and  run  by  belts  from  permanent  shafting,  are  fixt- 
ures.*2    ^  steam-engine  used  to  run  a  cotton-gin,  placed 
on  tlie  land  by  a  mortgagor,  kept  in  position  merely  by  its 
own  weight,  is  prima  facie  a  chattel ;  but,  if  designed  as  a 
permanent  improvement,  becomes  a  part  of  the  realty .'8 
Jjootns,  carding  and  spinning  machines^  and  similar 
articles,  fastened  to  the  floor  merely  for  the  purpose  of 
steadying  them,  and  connected  with  the  bands,  do  not 
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they  may  be  removed  without  injury  to  either.'  The 
unity  between  the  machinery  and  the  building  is  often 
a  solution  of  the  question  of  what  passes  as  a  fixture.' 
Where  tiie  principal  part  of  the  machinery  becomes  a 
fixture  by  actual  annexation,  other  parts  not  so  an- 
nexed, but  which,  if  removed,  would  leave  the  prin- 
cipal part  useless,  and  could  not  themselves  be  used 
alone  elsewhere,  are  constructively  annexed.*  Polish- 
ing benches,  trough,  duplicate  pump,  slate-dressing 
machines,  all  visible  on  the  premises  at  the  time  of  a 
sale,  pass  with  the  premises,  and  the  intention  of  the 
vendor  is  immaterial.*  Duplicate  rolls  made  for  a  roll- 
ing-mill, but  not  actually  annexed,  pass  as  fixtures.' 
Process  kettles  resting  on  a  foundation  under  the  floor, 
gasoline  pots  on  brick  foundations,  and  necessary  for 
the  business  for  which  the  building  was  erected,  are 
parts  of  it,  as  are  also  crates  and  work  tables  when 
essential  to  the  working  of  the  principal  machinery .^ 
Ponderous  machines  kept  in  position  by  their  own 
weight  are  fixtures.^  Casks,  hogsheads,  and  tubs,  not 
fastened,  are  not  fixtures  of  a  brewery  ;•  otherwise,  if 
such  articles  are  too  large  to  pass  out  at  any  opening  in 
the  building.*®  A  portable  grist-mill,  connected  with 
the  machinery  with  a  belt  and  fastened  to  the  floor 
with  rods,  is  a  flxture,  having  been  designed  as  a  per- 
manent i  m  pro vement."  It  is  the  permanent  and  habit- 
ual annexation,  and  not  the  manner  of  the  fastening, 
that  determines  when  personal  property  becomes  a 
part  of  the  realty."  The  wires  of  an  electric  light  com- 
pany pass  under  a  mortgage  of  the  lot  and  machinery 
appurtenant  thereto."  A  cotton-gin  not  fastened  to 
the  house  in  any  way,  but  resting  against  a  plank  to 
prevent  moving  when  at  work,  is  a  fixture  "which  can- 
not be  detached  after  execution  levied  on  the  land.'* 
Bnt  mere  loose  tools  are  never  constructivelv  fixtures.'^ 
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except  in  the  case  of  a  lease  for  a  long  term  of  years,  re- 
newable forever,  not  being  that  of  a  permanent  owner, 
the  presumption  is  that  improvements  made  by  him 
were  not  designed  to  be  additions  to  the  realty.  And 
it  is  accordingly  settled  that  the  right  of  removal  al- 
lowed to  a  tenant  is  greater  than  that  afforded  to  any 
other  class  of  persons.*  As  a  general  rule  it  may  be 
stated  that,  unless  the  chattel  lias  been  so  thoroughly 
affixed  to  the  land  as  to  be  incapable  of  removal  with- 
out great  injury  to  itself  or  to  the  building,  it  may, 
whenever  placed  in  position  by  a  tenant,  l>e  removed^* 
The  case  of  landlord  and  tenant  is  governed  by  the 
first  two  tests  previously  mentioned,  viz.,  the  relation 
of  the  annexer  to  the  land,  and  the  mode  or  degree  of 
annexation.  If  removal  would  cause  serious  injury  to 
the  building,  the  article  is  a  non-removable  fixture.' 
And  in  all  cases  it  is  the  duty  of  the  tenant  to  leave  the 
premises  in  a  reasonably  good  condition.^  The  particu- 
lar covenants  of  the  lease  sometimes  affect  the  tenant^s 
right  of  removal.^  And  there  may  be  a  special  agree- 
ment upon  the  subject .• 

1  Elwes  V.  Mawe,  3  E&<it»  38;  2  Smith's  Lead.  Cas.  238;  Wall 
V.  Hinds,  4  Gray,  256;  M  Am.  Dec.  64;  .Tobnson  t'.  Wiseman,  4  Met. 
(Ky.)  :U7;  83  Am.  Dec.  475;  Holmes  v.  Tremper,  20  Johns.  2»;  11  Am. 
Dec.  288. 

2  Van  Ness  v.  Pacard,  2  Peters,  137;  Conrad  v.  Saginaw  Co.  M 
Mich.  249;  62  Am.  Bep.  817;  Busseil  v.  Klchards,  10  Me.  429;  25  Am. 
Dec.  254. 

3  Stockwell  V.  Marks,  17  Me.  455;  35  Am.  Dec.  266;  Hunt  r.  Mul- 
lanphv,  1  Mo.  608;  14  Am.  Dec.  300;  Avery  v.  Cheslyn.  3  Ad.  «ft  E. 
75.  The  tenant  is  liable  In  an  action  for  damages  caused  the  prem- 
ises by  the  removal:  Seegers  v.  Pettit,  77  Pa.  bL4:i7;  18  Am.  Uep. 
452. 


4  Foley  v.  Addenbrooke,  13  Mees.  A  W.  174;  Whiting  v.  Brastow. 
4  Hck.  311;  MarUn  v.  Bae,  7  £1.  <ft  B.  237. 

5  MasoD  V,  Fenn,  13  111.  623;  Murray  t>.  Moross,  27  Mloh.  203; 
Holbrook  v.  Chamberlin,  U6  Miiss.  155;  17  Am.  Bep.  146:  Marivr  v. 
Bradley,  9  Bing.  24.  But  ordlnarilv  a  covenant  to  keep  and  deliver 
up  the  premises  in  good  repair  will  not  prevent  the  tenant  from  re* 
moving  trade  fixtures  erected  by  himself:  Holbrook  v.  Chamberlla, 
ante;  Duke  of  Beaufort  v.  Bates,  3  De  Gex,  F.  A  J.  381. 

6  See  pottt  {{ 29, 32,  as  to  special  arguments. 
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blocks,*  and  a  ball-room  on  posts,  erected  by  the  tenant 
of  a  hotel,  are  trade  fixtures.*  And  so  is  a  bowling 
alley.'  But  if  the  building  is  a  permanent  structure,  it 
cannot  he  removed  by  the  tenant ;  and,  in  the  absence 
of  a  special  contract,  there  is  no  obligation  on  the  land- 
lord to  pay  his  tenant  for  such  erections.^  The  rails, 
etc.,  forming  a  railway  are,  ordinarily,  part  of  the  realty ; 
but  when  erected  by  a  railway  company  as  tenant,  they 
are  trade  fixtures  and  removable  as  such.*  A  depot 
building  erected  by  a  railroad  companj",  not  to  improve 
the  inheritance  but  to  carry  on  its  business,  is  a  trade 
fixture  which  may  be  removed  during  the  term.'  The 
same  rule  applies  to  engines  and  boilers  put  up  by  the 
tenant  of  a  mining  leaiie,  on  brick  foundations,  bolted 
to  the  ground  and  walled  in,  and  dwellings  erected  for 
miners  on  posts,  where  such  erections  were  intended 
to  be  merely  accessory  to  the  mining  operations,  and 
which  are  removable  without  material  disturbance  to 
the  iand.i^  Pulleys,  shafting,  etc.,  fastened  to  the  build« 
ing,  a  portable  boiler  and  pipes  supported  by  hooks,  are 
trade  fixtures ; "  and  so  are  a  boiler  and  tank  on  a  brick 
foundation,  but  easily  removable,"  and  boilers,  engines, 
shafting,  etc.,  if  the  removal  will  not  injure  the  build- 
ing.*" An  ice-house  on  sills  set  in  the  ground,"  a 
water-tank  and  sink  put  up  by  the  tenant  of  a  hotel, ^^ 
platform-scales,"  counters  and  partitions  in  a  shop,*^ 
are  all  removable  as  trade  fixtures.  But  if  the  mode  of 
annexation  be  such  as  to  indicate  that  a  permanent  im- 
provement of  the  realty  was  designed,  then  the  articles 
cannot  be  taken  away,*^  unless  there  be  a  special  agree- 
inent  to  that  efifect,*'  and  the  rule  is  the  same  if  the  re* 
moval  would  seriously  injure  the  freehold.* 

1  1  Salk.  868  (1703). 

2  Van  Ness  v.  Pacard,  2  Peters,  187. 

3  Roblnsoa  v.  Wright,  2  M^Ar.  54. 


4  Kflleyfi.ADitLn.HIII.I-WEeAm.Ihw.M 
Is  CBJ-Ilri  1'.  Bltcer,  «9  Md.  «8,  -tiU;  •  Au>.  at.  Kv] 

5  Ombonyf.Juiin.lSK.T.SU.    (?.  Doty  t 

a    Wb<'lanu.B<imv(ui,ll»Uww.9U.   Batie 

7    EiilKrv.SmlUi,lWall.4!l1. 

AT.  R.'r1  Sfbhlo'Rt.  mi:  ID  Am.  Rep.TTCI:  V 
B.  U.3J  La.  AD.M6:  Pmun  V.  aiil>luelLlt.Ti> 
S   Can-.  V.  Oa.  O,  R  7<  On.  7J,  ai. 
n   Conrsd  y>.  Saginaw  M.  Co.  M  Ulcta.  3«1  S 


i:)  Davit •>. Host, M PL Bi. Ml.  BM.also.i 
Onmeld  II,  Kapg«od.  17  PtcK.  IM;  i»  Am.  B 
S6  Md.  xn;  R8  Am.  Dec  tV,\  Rclp.Ht.  Duiig 
V,  KLsdon.  7  Tniiiil-  IQlj  Colegravn  e.  IHas  Si 

14    Antonl  i>.  ItelknHp.  M  M««.  lOI!  Wail 


ID    Ijioev  "-  (ILIwn.T,  M  Mo.  «0;  81  Am.  DP' 
MO.  A^.  .«;  on„.  ( a.  n.  3;  stockw^li  „  Ma 
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upon  the  land  by  a  tenant,  should  receive  the  same 
protection  in  favor  of  the  tenant  that  was  extended  by 
the  common  law  of  England  to  fixtures  made  for  pur- 
poses of  trade.'  So  it  has  been  held  that  hop-poles  put 
on  the  farm  by  a  tenant  are  removable.*  And  a  cidor- 
mill  and  press  remain  the  personal  property  of  tlie  ten- 
ant ;^  as  do  also  a  cotton-gin  and  press.'  Manure  on  a 
farm  is  generally  non-removable,  because  it  should  be 
regarded  as  a  compensation  for  the  exliaustion  of  the 
soil,  and  should  be  used  by  the  tenant  for  that  purpose.^ 
But  manure  is  not  a  fixture  when  made  on  city  or 
village  lots,'  or  in  livery  stables,'  or  in  the  business 
of  raising  hogs,*®  or  in  keeping  herds  of  cattle." 

1  3  Eant,  88 :  2  Smith's  Lend.  Can.  238.  The  rnle  in  England  has 
been  changed  by  stat.  46  <ft  47  Vict.  ch.  61,  {  44. 

2  2  Peters,  137.    See,  also,  2  Kent  Com.  346,  347. 

3  Harkness  v.  Sears,  26  Ala.  403;  62  Am.  Dec.  742.  See  dictn,  to 
the  same  effect  in  N.  O.  Ky.  Co.  v.  Canton  Co. :«  Md.  M7,  avi;  McKim 
V.  Mason,  8  Md.  Ch.  186,  ]»5;  Dubois  v.  Kelly,  10  Barb.  ftOl;  Whiting  v. 
Brastow,  4  Pick.  310;  Perkins  v.  Swank,  43  Miss.  362;  McCullough  v. 
Irvine,  13  Pa.  St  438. 

4  Wing  V.  Gray.  36  Vt  287. 

6   Holmes  v.  Tremper,  20  Johns.  29;  11  Am.  Dec.  238. 

6  SicJunkln  v.  Dupree,  44  Tez.  500. 

7  Kittredge  v.  "Woods,  3  N.  H.  603;  14  Am.  Dec.  393,  n. ;  Daniels  v. 
Pond,  21  Pick.  367;  :tt  Am.  Dec.  26U;  Fayv.  Muzzey,  13  Gray,  W;  74 
Am.  Dec.  619;  Lassell  v.  Reed,  6  Qreenl.  222;  Chase  v.  Wingate,  6S  Me. 
204;  28  Am.  Rep.  H6,  n.  But  see  crmlta,  Smithwick  v.  Ellison.  2  Ired. 
836:  38  Am.  Dec.  697;  Sanders  v.  Ellington,  77  N.  C.  255.  Cf.  Fletcher 
V.  Herring,  112  Mass.  384. 

8  Corey  v.  Bishop,  48  N.  H.  146;  Proctor  v.  GUson,  49  N.  H.  62. 

9  Daniels  t>.  Pond,  21  Pick.  367;  32  Am.  Dec.  269. 
10    Snow  r.  Perkins,  60  N.  H.  493;  49  Am.  Rep.  333 
]  1    Gallagher  i>.  Shipley,  24  Md.  418. 

I  26.  Landlord  and  tenant — Fixtures  for  ornament  and 
domestic  convenience,  erected  by  a  tenant,  are  generally 
removable,  provided  they  can  be  taken  away  without 
injury  to  themselves  and  the  building.^  The  riglit  of 
removal  in  this  instance,  however,  is  not  so  liberally 
conceded  as  in  the  case  of  trade  fixtures.'    The  question 
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generally  depends  upon  Ihe  mode  : 
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11  Beck  V.  Rebow.  1  p.  Wms.  M. 

12  SIcCnH:IIeac,E8ll,7Ind.  30. 
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given  them  to  the  landlord.^  And  it  makes  no  diflFcr- 
ence  whether  the  lease  was  determined  by  efflux  of 
lime  or  by  re-entry  on  forfeiture.*  A  more  declai-a- 
tion  bv  the  tenant  that  he  does  not  abandon  the  tixt  urcs 
is  iueffl'jaciou«.*  The  ripjht  of  removal  exists,  how- 
ever, not  only  during  the  term,  but  during  such  further 
period  as  the  tenant  holds  with  a  right  to  consider 
himself  a  tenant.*  Thus,  if  the  term  be  uncertain  in 
its  duration,  as  for  life,  or  depends  upon  a  contingency, 
as  a  tenancy  at  will  or  suff'erauce,  fixtures  may  be 
removed  a  reasonable  time  after  its  determi nation .* 
But  if  in  such  case  the  tenant  delay  unreasonably  his 
right  is  lost.'  Where  a  lease  was  given  by  an  agent 
without  authority,  and  was  subsequently  terminated 
by  the  owner,  the  lessee  was  held  to  be  a  tenant  at  suf- 
ferance, and  entitled  to  a  reasonable  time  within  which 
to  remove  his  fixtures.^  If  the  tenant  holds  over  after 
the  expiration  of  his  term,  so  as  to  create  an  implied 
renewal  of  the  same  lease,  his  right  to  remove  the  fixt- 
ures continues.8  But  if  the  tenant  holds  over  wrong- 
fully he  has  no  right  of  removal.  The  mere  fact  of 
occupation  is  not  sufficient.®  There  is,  however,  a  con- 
flict on  this  point,  some  cases  holding  that  the  tenant 
has  a  right  to  remove  his  fixtures  so  long  as  he  remains 
in  possession,  whetlier  his  holding  be  wrongful  or  not.^® 
A  tenant  who  has  failed  to  remove  a  fixture  during  his 
term  acquires  no  riglit  to  it  upon  its  subsequent  sever- 
ance from  tlie  freehold  by  the  landlord."  The  tenant 
may  remove  the  fixtures  after  the  expiration  of  the 
term  if  he  has  had  an  agreement  with  the  landlord  to 
that  efifect,  which  agreement  need  not  be  in  writing." 
Thus  if  the  landlord  agree  to  endeavor  to  sell  the  fixture 
for  the  tenant,  there  is  an  implied  permission  to  remove 
it  if  no  sale  be  effected."  And  if  the  tenant  be  pre- 
vented from  removing  the  fixtures  during  his  term,  he 
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has  a  reasonable  timo  vi:iiln  nhlch 
right  afterwards."  When  the  tenant 
lease  different  in  ternia  from  the  old 
in  not  a  mere  extension  of  the  la:ter,  : 
tliat  hla  right  to  remove  fistunjs  er* 
tlrst  lease  is  lost,  unless  there  be  an  cxi 
of  suuh  right."  Tlieaccaplanceofa  noi 
aa  a  surreader  at  the  premiaea  npon  tl 
tlie  first.  Bat  this  rule  has  been  criliclsi 
from."  And  it  has  been  held  that  the  : 
of  a  new  lease  does  not  opflrate  as  a  e 
fistures,  unlesis  the  new  lease  was  clet 
cover  them."  Arguments  between  la 
ant  for  the  sale  or  surrender  of  fixture) 
the  Statute  of  Frauds." 

1  PoolF'aCue,!  Ftallc.WiBIlKa-;.  WhUnc]-, 

CialTi;  ■^^uNgbiood  II.  Euhank,  BS  (is.  W;  Hoi 
Johns. !»;  tl  Am.  D«cS<*,n:  RnnVyr.  Renctem 
V.  Arton.  liw  K.R  1^,026;  I>04UiHh,  HrCoddon^ 

2  Pngti  V.  Arton,  Iaw  B.  »  Eq.  UK. 

Jl    N.  CRT, Oo.ir. Onion  Co.*  M'l.MJ.fira: 
lTMa«8.2W:1iotyi'.  OorDttm.SPiek.  487;  U  Ad 

g    DnvlBf.  Mn««.  ss  Pa.  fiLa«;  Kerrtr,  mnR' 

8    Ei  parte  Bwptieng.  Itc  Darlon,  r,-,_         _ 

lint.  HI  ^1    <,"• 

Omhnn.y  n.  Jon-s.  10  JJ    T    ™.  i-> 
Loiwhrsno.  B0B,«N.  T.  173;  8An,  ^|j■^      „ 
11   8tokoee.Uptoii,«ISfIi;h.M;;<  K^Tlf  V, 
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12  McCracken  v.  Hall,  7  Iiid.  50;  Torrey  v.  Burnett,  38  N.  J.  L.  457; 
20  Am.  Rep.  421;  Second  I9at.  Bank  v.  O.  DS.  Merrltt  Co.  69  Wis.  SOL 

13  Torrey  v.  Burnett,  38  N.  J.  L.  457;  20  Am.  Rep.  421. 

14  Goodman  v.  Hannibal  etc.  R.  R.  46  Sio.  33;  100  Am.  Dec.  336; 
Mason  v.  Fenu,  i:^  111.  525. 

15  Carlln  v.  Ritter.  68  Md.  478;  6  Am.  St.  Rep.  467;  Reddertch  v. 
Smith.  10:i  Ind.  203;  53  Am.  Rep.  509;  Watrlss  v.  First  Nat.  Bank,  124 
Mass.  571;  26  Am.  Rep.  tm;  Loughran  t;.  Ross,  45  N.  T.  792;  6  Am. 
Rep.  17;{;  Jungerman  v.  Bovee,  19  Cal.  354:  Marks  v.  Ryan,  63  Cal. 
107;  Fltzherbert  v.  Sbaw,  1  Black.  H.  258;  Heap  v.  Barton,  12  Com.  B. 
274. 

16  Kerr  v.  Kingsbury,  39  Mich.  150;  33  Am.  Rep.  362. 

17  Second  Nat.  Bank  v.  Merrill  Co.  69  Wis.  501,  515. 

18  South  Bait.  Co.  v.  Muhlbach,  69  Md.  395;  Lee  v.  Qaskell,  1  Q. 
B.  D:  700. 


28.  FixtnreB  between  vendor  and  vendee)  mortgagor 
and  mortgagee.  —  Questious  as  to  the  right  to  remove  fix- 
tures between  vendor  and  vendee,  and  mortgagor  and 
mortgagee,  are  all  dependent  upon  the  same  princi- 
ples J  In  both  cases  the  relation  of  the  annexer  to  the 
land  is  that  of  owner,  and  the  presumption  is  that  his 
improvements  were  designed  to  be  permanent.  His 
fixtures  will  pass  to  the  vendee,  although  annexed  and 
used  for  purposes  of  trade,  manufacture,  or  for  orna- 
ment or  domestic  use ;'  but  not  mere  articles  of  fur- 
niture, such  as  gas  fixtures,  stoves,  etc.'  The  cases 
previously  referred  to  in  sections  17,  et  seq.,  under  tlio 
rubric  of  fixtures  by  appropriation,  are  all  applicable 
to  this  relation.  The  purcliaser,  or  mortgagee,  is  clearly, 
entitled  to  everything  wliich  has  been  annexed  to  the 
freehold  with  a  view  of  increasing  its  value,  or  adapt- 
ing it  to  the  purposes  for  which  it  is  used;  and  witliin 
this  principle  it  has  been  lield  that  pipes  and  batli  tubs 
of  a  dwelling,  tlie  counters  of  a  store,  the  vats,  stills, 
and  kettles  of  a  brewery  or  distillery,  are  fixtures,* 
The  reader  is  reminded,  however,  that  two  different 
views  are  taken  by  different  courts  of  the  efficacy  of 
mere  appropriation  to  constitute  a  fixture.^  The  pur- 
chaser, or  mortgagee,  is  entitled  to  trade  fixtures,  for 


those  are  excepted  froin  the  general  rule  ot 
of  tenants  an  againnt  their  landlords.*  It  ii 
Bar;  that  the  mortgage  should  mention  fixti 
to  carry  those  that  are  really  HDcb.'  And  w 
kinds  are  mentioned,  and  the  word  "  fixlm 
In  the  general  clause,  it  Is  not  reslricted 
^utdem  generin  wllh  those  mentioned,  but 
to  enlurge  the  class.'  Fruit  trees  and 
ahrubbery,  though  grown  for  nursery  pui 
to  the  vendee  or  mnrtgagee.*  A  sugar-mill 
sale  of  a  plantation,"  and  a  ooUon-gin,''  ai 
ning  gear  of  a  cotton-gin,"  but  not  a  gin  he 
to  the  gln-hoDM  by  a  brace."  A  cider-mil 
pass  as  fixtaree,  although  partially  tatcen  A 
pairs  St  tbe  time  of  sale,  or  for  the  purpose 
A  new  one."  A  rail,  or  worm,  fence  pas.<te: 
of  the  land,  although  erected  by  a  third  par 
agreement  giving  him  a  right  to  remove 
sale  of  a  farm  the  manure  on  It  passes." 
in  the  walls  so  as  to  bo  part  of  them  are  pen 
uree."  A  threshing  machine  In  a  barn,  fl; 
to  four  posts  let  Into  the  earth,  passes  by  a 
of  the  farm."  A  mortgage  covers  artlelees 
annexed  to  the  premises,"  if  jiroperly  &« 
tbe  right  of  a  mortgagee  to  hold  as  fixtn'^^' 
neied  to  the  realty  by  a  teoaiit  of  ti'®  '"' 
greater  than  that  of  the  moi^„  „„t.'' 
lessee  purchased  the  reversion  ^"-tr  ,\^o 
mortgage  by  the  lessor,  it  wj^  i  ^\\B^  ^ 
by  the  lessee  be/ore  the  merg^^^\/i  V^^ 
the  fee  were  not  covered  by  *"  ^.^  .  \^ 
g^e  Hen  \a  aomeeimes  sg  ■  t-V  *  '^  p^ 
lien  subsequwitly  filed."  ^^^  <**  0 
creditor  of  the  rnortgagoi.  "^  ^»^  ^ 
only  to  lliose  fiiiures  wIij„V  Vi\  A,\^  /* 
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1  Davidson  v.  Westchester  Gas  Co.  tn  N.  Y.  55«;  1  Cent.  Rep.  238; 
State  Sav.  Bank  v.  Klrcheval,65  Mo.  682;  27  Am.  Rep.  310;  Despatch 
Line  V.  Bellamy  M.  Co.  12  N.  H.  2a=i;  if7  Am.  Dec.  203;  Montague  v. 
Dent,  10  Rich.  135;  67  Am.  Dec.  572;  MnMock  r.  Glffard,  18  N.  Y.  28. 

2  Fratt  v.  Whittier,  58  Cal.  126;  41  Am.  Rep.  251. 

3  McConnell  v.  Blood,  123  Mass.  47;  25  Am.  Rep.  12.    See  ante,  i  16. 

4  Rogers  v.  Crow,  40  Mo.  91;  93  Am.  Dec.  299.  See,  also,  Degraf- 
fenreid  v.  Scruggs,  4  Humph.  451;  40  Am.  Dec.  658;  Butler  v.  Page,  7 
Met.  40;  39  Am.  Dec.  757. 

6   See  ante,  U  17-22. 

6  Menx  v.  Jacobs,  Law  R.  7  H.  L.  481;  Foote  t».  Gooch,  96  N.  C.  2IB; 
HcHAUghlin  V.  Nash,  14  Allen,  136;  92  Am.  Dec.  741;  Harkness  v. 
Sears,  26  Ala.  493;  62  Am.  Dec.  741;  Winslow  v.  Merchautfl'  Ins.  Co. 
4  Met.  306;  38  Am.  Dec.  368. 

7  1  Jones  on  Mortgages,  {  435. 

8  Southport  Banking  Co.  v.  Thompson,  37  Ch.  D.  61. 

9  Smith  1'.  Price,  39  111.  28:  89  Am.  Dec.  284;  Price  t'.  Brayton,  19 
Iowa,  309;  Adams  v.  Beadle,  47  Iowa,  439;  29  Am.  Rep.  487. 

10  Hutchlns  V.  Masterton,  46  Tex.  551;  26  Am.  Rep.  280. 

11  Falris  V.  Walker,  1  Ball.  540;  Richardson  r.  Borden,  42  Miss.  71; 
2  Am.  Rep.  595;  Smith  v.  Odom,  63  Ga.  499;  Junkiu  v.  Dupree,  44 
Tex.  500. 

12  McKenna  v.  Hammond,  3  Hill  (S.  C.)  331 ;  30  Am.  Dec.  366. 

13  Hancock  v.  Jordan,  7  Ala.  448;  42  Am.  Dec.  600.  Cf.  Degraffen- 
reid  V.  Scruggs,  4  Humph.  451;  40  Am.  Dec.  658. 

14  Wodleigh  v.  Janvrin,  41  N.  H.  503;  17  Am.  Dec.  780. 

15  Cllmer  v.  Wallace,  28  Mo.  556;  75  Am.  Dec.  ins. 

16  Chase  v.  Wingate,  68  Me.  204;  28  Am.  Rep.  36:  Rawver  v.  Twlsa, 
26  N.  H.  :145;  Goodrich  v.  Jones,  2  Hill,  142;  ante,  {  25.  CorUra,  Ruck- 
m.an  v.  Cutwater,  28  N.  J.  L.  581. 

17  Ward  v,  Kilpatrick,  85  N.  Y.  413;  Mackle  v.  Smith, 5  La.  An.  717; 
62  Am.  Dec.  615. 

18  Wiltshear  v.  Cottrell,  1  El.  A  B.  674. 

19  State  Sav.  Bank  v.  Kircheval, 6.5 Mo.  682;  27  Am.  Rep.310;  Foote 
V.  Gooch,  96  N.  C.  265;  60  Am.  Rep.  411;  Winslow  v.  Merchants*  In& 
Co.  4  Met.  306;  38  Am.  Dec  368. 

20  Kelley  v.  Austin,  46  111.  156;  92  Am.  Dec.  243. 

21  Pope  V.  Jackson,  65  Me.  162. 

22  Globe  Marble  Co.  v,  Qulnn,  76  N.  Y.  23;  J«  Am.  Rep.  269.  Cf. 
Jones  V.  Detroit  Chair  Co.  38  Mich.  92;  31  Am.  Rep.  3il. 

23  Currier  r.  Curamings.  40  N.  J.  Eq.  145;  2  Cent.  Rep.  145.  But 
see  Hal  v.  St.  Louis  Manui.  Co.  22  Mo.  App.  83.  And  cf.  Kelley  v. 
Border  City  Mills,  126  Mass.  148. 

24  Penn.  Mut.  Ins.  Co.  v.  Semple,  38  N.  J.  Eq.  57S. 

i  29.    Effect  of  chattel  mortgages  and  special  agreements 

as  to  fixtures  attached  to  property  mortgaged  or  sold. 

'  A  subsequent  mortgagee  or  vendee  of  the  realty  is  not 

affected  by  a  chattel  mortgage  of  articles  which  are  so 
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2  80.  FixtnreB  between  lieir  and  ezecntor,  debtor  and 
creditor,  etc.— The  question  as  to  what  oonstitntes  a 
permanent  fixture,  when  it  arises  between  an  heir  or 
devisee  of  the  realty  and  the  executor  or  administra- 
tor of  the  deceased  owner,  is  dependent  upon  the  same 
principles  as  when  it  arises  between  vendor  and  ven- 
dee, or  mortgagee.!  TIius,  scales  for  weighing  hay 
erected  by  the  owner  of  tlie  land  as  a  permanent  im- 
provement are  part  of  the  realty,  passing  to  the  heir, 
and  although  they  have  been  inventoried  as  personal 
property,  they  cannot  pass  under  a  bill  of  sale.*  The 
right  of  removal  exercisable  by  the  executor  or  admin- 
istrator of  a  tenant  for  life  is  not  so  great  as  that  of  a 
tenant  for  a  term  of  years,  but  greater  than  that  of  the 
executor  of  a  tenant  in  fee.'  Where  a  tenant  for  life  of 
a  mine  erected  blast  furnaces  and  machinery,  it  was 
held  that  such  of  it  as  could  be  removed  by  disturbing 
the  soil  without  destroying  the  land  were  trade  fixtures, 
and  personalty  for  the  executor.^  An  article  which,  as 
between  vendor  and  vendee,  is  a  non-romovable  fix- 
ture, cannot  be  taken  in  execution  against  the  owner  of 
the  laud  as  personal  property.*  But  an  execution  cred- 
itor by  a  levj'  on  the  land  is  entitled  to  the  fixtures  that 
would  pass  to  a  vendee.*  It  has  been  held,  however, 
that  when  the  judgment  debtor,  at  the  time  of  annex- 
ing the  fixture,  gave  a  chattel  mortgage  on  it,  the  execu- 
tion creditor  can  claim  no  greater  rights  than  the  debtor  J 
The  execution  creditor  of  a  tenant  may  generally  seize 
and  sever  the  fixtures  which  the  tenant  himself  has  the 
right  to  remove.®  The  entire  interest  of  the  tenant,  in- 
cluding fixtures,  may  be  seized  and  sold  as  a  chattel 
real.* 

1  Fisher  i'.  Dixon,  12  Clark  &  P.  312;  Price  v.  Brayton,  19  Iowa, 
HOO,  311;  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357:  m  Am.  Dec.  476; 
Montague  v.  Dent,  10  Rich.  13.i;  67  Am.  Dec.  572;  Harkness  v.  Sears, 
26  Ala.  49'ii  6".  Am.  Dec.  742;  Degraffenreid  v.  Scruggs,  4  Humph.  451; 
40  Am.  Dec.  658. 
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2  Dudley  r.  Foote.  63  N.  H.  W;  66  Am.  Rep.  489.  Cf.  Arnold  v. 
Crowder,  81  111.  56;  25  Am.  Rep.  260. 

3  Ferard  on  FixtureH,  137;  2  Kent  Com.  345;  1  Williams  on  ExecQ' 
tors,  701;  Johnson  v.  Wiseman,  4  Met  (Ky.)  357;  83  Am.  Dec.  475. 

4  Ward  v.  Countess  of  Dudley,  57  L.  T.  20. 

5  Green  t?.  Phillips,  26  (4ratt.  752;  21  Am.  Rep.  323;  Cong.  Society 
V.  Fleming,  11  Iowa,  5;«;  79  Am.  Dec.  611;  Voorhls  v.  Freeman,  2 
Watts  <ft  S.  116;  37  Am.  Dec.  490.  Cf.  Taffe  v.  Warulcic,  3  Blackf.  Ill; 
23  Am.  Dec.  383. 

6  Klrwan  v.  Latour,  1  Har.  &  J.  289;  2  Am.  Dec.  619;  Hutchlns  r. 
Masterton,  46  Tex.  551;  26  Am.  Rep.  286:  Voorhls  v.  Freeman,  2 
Watts  <fe  S.  116;  37  Am.  Dec.  490. 

7  SIsaon  v.  Hlbbard ,  75  N.  Y.  M2.  But  see  ante,  J  29,  and  Wltmer's 
Appeal,  45  Pa.  St.  455;  84  Am.  Dec.  505. 

8  Lemar  v.  Miles,  4  Watts,  .330;  Mtnshall  v.  Lloyd,  2  Mees.  A  W. 
4.')0:  Jewett  v.  Patridge,  12  Me.  248;  28  Am.  Dec.  178;  Freeman  on  Exe- 
cutions. S  114.  But  cf.  McNally  v.  Conolly,  70  Cal.  3;  Pemberton  v. 
King,  3  Dev.  37B;  Steers  v.  Daniel,  4  Fed.  Rep.  587. 

9  Kile  V.  Oiebner,  114  Pa.  St  881;  Conklln  v.  Foster,  67  111.  104. 

J  81.    Severance  of  fljturei. — The  abstract  right  to  sever 
fixtures  and  convert  them  into  personalty  is  inherent 
in  the  full  dominion  over  land  which  ownership  im- 
plies.^    But  there  must  be,  in  order  to  achieve  this  con- 
version, both  an  actual  severance  and  an  intention  to 
change  the  character  of  the  property  by  one  having  a 
right  to  do  it.*    Therefore,  portions  of  a  building  tem- 
porarily severed  for  the  purpose  of  repair  do  not  lose 
their  character  of  fixtures;'  nor  do  fragments  of  a 
building  blown  down  by  a  tempest,*  or  parts  of  a  mill 
washed  out  by  a  flood.*    Whether  fixtures  severed  from 
the  land  become  free  from  the  li©^  ^^  *  mortgage  is 
the  subject  of   conflicting  decisions.^     The  insolvent 


owner  of  land  subject  to  jad^t^eot  and  otber   uei 
has  no  riffht  to  disannex  rr^g^^  r.->«trv,^l^^cb  la  a  nx 

ereditor.7  ^  ^V  0. 


has  no  right  to  disannex  'narvuVnei^^''^^     v  ^^Aam^^^ 
ure,  so  that  it  may  be  seized!  k   *^    ^^vx^aecv^^itit  ^udgm^ 
ereditor.7  ^V  ft  ^ 

1    Foster  v.  Mabe,  4  Ala.  402;  r.^  ^   H^^*^  ^Vt.rae 

45  Pa.  St.  455;  84  Am.  Dec.  605.'^  ^e^'  ^V,  Cetvlt^ 


2   Madigan  v.  McCarth: 


B.  R.  R.  r.  Fritz,  20  Kan.  m;  27   \^   ^\^  .  ^\^.^^  .  ^  v 

3   Wadleiffh  V.  Janvrin,  4i  Jsr  ^  Av  ,  ^g^ '        wv-  ^^^  ^^^'^  ""^ 
FIndlay,  12  Pa.  St.  m  Tbla  e^-  ^Xi^^*^  A^^ 
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law:  Ea,  qute  px  eediflcio  detractasunt,  ut  reponantur,  nedificll  sunt: 
Dig.  19. 1,  17,  {  10. 

4    Bogrers  v.  GiUnger,  30  Pa.  St.  185;  72  Am.  Dec.  694. 

6    Piitton  V.  Moore,  16  W.  Va.  428;  37  Am.  Rep.  780. 

6  That  they  are  free  Is  held  in  Buckout  v.  Swift.  27  Oal.  43J?;  87" 
Am.  D(?c.  $>0;  Hill  v.  Gwinn,  51  Cal.  47.    That  they  ar^  not,  In  Hamlin 
r.  Parse  18,  12  Minn.  lOH;  90  Am.  Dec.  284;  Hutchins  v.  King,  1  Wall. 
6-i;  Dorr  v.  Dudderar,  8»  111.. 107. 

7  VVitmer's  Appeal,  45  Pa.  St.  455;  84  Am.  Dec.  605. 

g  32.  Special  agreements  as  to  fizzes.  —  Where  the 
owner  of  land  agrees  that  chattels,  though  annexed, 
shall  retain  their  character  of  personalty,  effect  will 
ordinarily  be  given  to  the  contract,*  So  there  may  bo 
an  agreement  that  a  house  erected  on  tlie  land  of  an- 
other may  be  removed,  in  which  case  the  building  is  a 
personal  chattel.'  When  such  special  agreement  has 
been  made,  the  question  is  no  longer  what  is  the  com- 
mon law  as  to  fixtures,  but  wliat  have  the  parties 
agreed.*  The  limitations  to  this  rule  are:  (1)  Where 
the  subject  or  mode  of  annexation  is  sucli  that  tlie  attri- 
butes of  personal  property  cannot  be  predicated  of  the 
thing  in  controversy,  as  where  it  cannot  be  removed 
without  practically  destroying  it,  or  where  it,  '.r  part  of 
it,  is  essential  to  the  support  of  that  to  which  It  is  at- 
tached. (2)  Such  agreement  shall  not  injuriously  affect 
bona  fide  purchasers  and  creditors.*  A  purchaser  or 
mortgagee  of  the  property,  without  notice  of  such 
agreement,  is  not  affected  by  it,*  But  where  the  as- 
signee of  a  mortgage  contracted  with  the  tenant  of  the 
premises  that  he  might  remove  a  marine  railway  which, 
under  the  mortgage,  was  not  removable,  effect  will  be 
given  to  the  agreement.* 

1  Wallcer  v.  Schindel,  68  Md.  360, 388:  TIflPt  v.  Horton ,  53  N.  Y.  377: 
13  Am.  Bep.  537;  Tvson  v.  Post.  108  N.  Y.  217;  2  Am.  St.  B<'p.  40'): 
Taftr.  Stetson.  117  Mass.  117;  Freeman  v.  Leonard,  J»  N.  (\274:  Foster 
V.  Mabe,  4  Ala.  402;  '^  Am.  Dec.  749;  Hamlin  v.  Parsons,  12  Minn. 
108;  90  Am.  Dec.  284;  Hendy  v.  Dlnkerhoff,  57  Cal.  3;  40  Am.  Bep.  107: 
Smith  V.  Whitney,  147  Mass.  479. 

2  Gooiman  v.  Hannibal  etc.  R.  R.  45  Mo.  3?;  ino  Am.  D*»c.  336: 
CurtlB  V.  Hoy t,  19  Ck>nn.  164;  48  Am.  Dec.  14J:  Uuaseli  v.  KicUards,  11 
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MIe.  371;  2fl  Am.  Dec.  532;  T>ame  v.  Damp,  SS  N.  IT.  4'!!);  75  Am.  Dec. 
19o;  Melhup  r.  M'^liihart,  70  Iovi^h,  «<•"»:  Prince  x\  Case  10  Conn.  376; 
27  Am.  Dec.  R75.  The  entry  by  th*»  landlord  for  non  payment  of  rent 
<3oes  not  forfeit  tenant's  riarht  to  the  bn!ldl"g  erected  under  such  an 
a^rreement:  Hartvvell  p.  Kelly,  117  Mass.  2:^. 

8  Dame  v.  Dame, :«  N.  H.  429;  75  Am.  Dec.  Wo;  Wall  v.  Hinds,  4 
Oray,  2.%;  64  Am.  Dec.  «4. 

4  Ford  t>.  C'ohb,  20  N.  Y.  344;  Tyson  v.  Post,  108  N.  Y.  217;  2  Am* 
St.  Rep.  409;  Walker  v.  Schmdel,  68  Md.  860,  H6\>;  Hendy  v.  Dlnker- 
txoff,  57  Cul.  3;  40  Am.  Rep.  107. 

5  Rowand  v.  Anderson,  33  Kan.  264;  53  Am.  Rep.  529.  See  antr-y 
2  20. 

0  Tyson  v.  Post,  108  N.  Y.  217;  2  Am.  St  Rep.  409. 

§  33.  Bemedies  for  the  protection  or  recovery  of  flztnres. 
—  An  injunction  will  be  granted  to  restrain  a  vendor,' 
or  an  insolvent  owner  of  real  estate  encumbered  by 
lienM,^  from  severing  fixtures,  A  mortgagor  in  pos- 
session will  also  be  enjoined  from  removing  fixtures 
covered  by  the  mortgage.'  But  some  cases  hold  that  an 
injunction  will  not  be  issued  in  such  case  unless  the 
mortgage  security  would  be  made  inadequate  by  the 
removal.*  Trover,  or  tort  in  the  nature  of  trover,  lies 
against  parties  unlawfully  removing  fixtures,  for  the 
chattels,  when  detached,  become  the  personal  property 
of  the  owner  of  the  land;^  and  also  against  the  pur- 
chaser of  such  fixtures.*  But  trover  does  not  lie  for 
fixtures  annexed,  or  for  a  refusal  to  permit  their  re- 
moval,^ in  the  absence  of  an  agreement  that  they  should 
be  treated  as  personal  property,*  Replevin  also  lies  to 
recover  fixtures  tortiously  removed.^  Trespass  quare 
clatiaum  fregit  lies  for  the  unauthorized  removal  of  a 
fixture  from  a  building  and  it^  jjicorporation  in  an- 
other ;'<^  and  trespass  de  honi:%  ^  ^Ttcttis  for  carrying 
away  fixtures  temporarily  sev^j.    ^  ^\ 

1  Smith  r.  Price,  39  111.  28;  89  Am.  >v 

2  Wltmer's  Appeal,  45  Pa.  St.  455;  ^^^  fg^    «c.  ^ft* 

3  Dudley  v.  Hurst,  87  Md.  AA,  51;  i  ^t  ^'  ^^  ^_ pr>.  ^S^*  ^^^^^c^:*  ^- ?* 
Ry.  Co.  IS  Md.  19:«;  Parsons^  v.  \iM  A    %S^^   "^f  •  ti^^^mX'SSLuV. 
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4  Buckout  V.  Swift,  27  Cal.  433;  87  Am.  Dec.  90.  cy.  Cooper  v. 
Ijavis,  15  CODD.  556. 

5  Hamlin  v.  Parsons,  12  Minn.  108:  90  Am.  Dec.  284;  Bliss  v.  Whit- 
ney, 9  Allen,  114;  85  Am.  Dec.  745;  Richardson  v.  Copeland,  6  Qray, 
536;  66  Am.  Dec.  424. 

6  Riley  v.  Boston  Water  Co.  11  Cash.  11.  But  ef.  Butler  v.  Page,  7 
Met.  40;  39  Am.  Dec.  757. 

7  Walsh  V.  Slchler,  20  Mo.  App.  374;  Guthrie  i».  Jones,  108  Mass. 
191, 196;  Overton  v.  WillLston,  31  Pa.  St.  155;  Mackintosh  v.  Trotter,  3 
Hees.  A.  W.  184. 

8  Russell  V.  Richards,  11  Me.  371;  26  Am.  Dec.  532;  Walker  v. 
Schindel,  58  Md.  86a    See  ante,  I  32,  n.  2. 

9  Cong.  Society  v.  Fleming,  11  Iowa,  5R3;  79  Am.  Dec.  511;  Har- 
lan V.  Harlan,  15  Pa.  St.  507;  53  Am.  Dec.  612;  Huebschmanti  v.  Mc- 
Henry,29  Wls.655. 

10    Symonds  v.  Harris.  51  Me.  14;  81  Am.  Dec.  5S3. 

U    Wadlelgh  v.  Janvrlo.  41  N.  U.  503;  77  Am.  Dec.  780. 
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but  also  Ihoao  growths  which   nji  *-   t*(0 
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a  sale  or  conveyance  of  the  land,  unless  expressly  re- 
served.* Whether  such  reservation  may  be  by  parol 
or  not  is  the  subject  of  confliciiug  decisions,*  The  res- 
ervation of  crops  gives  to  the  vendor  of  the  land  a 
right  of  ingress  and  egress  for  the  purpose  of  gather- 
ing them,  and  trover  lies  against  the  vendee  if  lie 
appropriate  them.^  But  crops  actually  severed  and  re- 
maining stacked  on  the  land  do  not  pass  under  a  dee^> 
The  purchaser  at  a  mortgagee's  sale  is  entitled  to  the 
growing  crops.^  Some  cases  hold  that  he  is  entitled  to 
those  planted  by  a  tenant  of  the  inortga}:;or.>  But  tlie 
purchaser  at  such  sale  is  not  entitled  to  the  growing 
crops  previously  sold  by  the  mortgagor  J  On  a  parti- 
tion of  land  each  tenant  is  entitled  to  the  crr>p3  growing 
on  his  share.^  A  sheriff's  sale  of  the  land  passes  tiie 
crops.'  One  wlio  enters  into  the  possession  of  land 
under  a  verbal  contract  of  sale  and  sows  crops  is  en- 
titled to  them  if  the  other  party  refuses  lo  convey.'* 
The  plaintiff  who  recovers  in  ejectment  is  entitled  to 
the  crops  growing  at  the  time ; "  bat  not  to  tliose  pre- 
viously harvested.'*  And  the  mere  possessor  of  land 
may  make  a  valid  sale  of  crops  raised  on  the  land." 

1  Tripp  V.  Hasceig,  20  Mich.  254;  4  Am.  Rep.  388;  Smith  v.  T^igb- 
ton,  38  Kan.  544;  5  Am.  8t.  Rep.  778;  Turner  v.  l^x>ol,  23  Ind.  ok;  85 
Am.  Dec.  449;  Backenstoss  v.  Stabler,  33  Pa.  St.  251;  75  Am.  Dec.  532; 
Floyd  V.  Ricks,  14  Ark.  286;  58  Am.  Dec.  :{74:  Gibbons  v.  DlUiiigbam, 
10  Ark.  9;  50  Am.  Dec.  233;  Pitts  v.  Hendrlx,  6  Ga.  452;  Talbot  v.  Hill, 
6S  III.  106;  Cuman  t*.  Thompson,  47  Mich.  22;  41  Am.  Rep.  70S;  John- 
son V.  Hlnes,  61  Md.  122. 

2  Parol  evidence  was  held  admissible  to  prove  the  reservation 
In  Backenstoss  v.  Stabler,  33  Pa.  St.  251;  75  Am.  Dec.  602;  Flynt  v. 
Conrad,  Phlll.  (N.  C.)  190;  93  Am.  Dec.  588;  Baker  v.  Jordan,  «  Obk> 
Bt.  4.i8;  Heavllon  v.  H.eavilon,29  Ind.  50.).  Such  parol  rt>servatiun 
was  held  invalid  In  Brown  v.  Thurston,  5«  Me.  12b;  m  Am.  Dec. 
4^;  Gibbous  v.  Dillingham,  10  Ark.  9;  50  Am.  Dec.  233;  Powell  v,  Bich, 
41  111.  4B6. 

3  Backenstoss  v.  Stabler,  33  Pa.  St.  251 ;  75  Am.  Dec.  592. 

4  Dixon  V.  Niccolls,  39  111.  372;  88  Am.  Dec.  312;  Creel  v.  Elrkham, 
47  111.  349. 

5^  Crews  v.  Pendleton,  1  Leigh,  297;  19  Am.  Def».  750;  Shermnn  ». 
Wlllett.  42  X.  Y.  I4«:  Batierman  v.  Albright,  44  Hum,«2-J:  Montgom- 
ery t».  Mf  rrlU,  fio  Cal.  4'f2:  Jones  on  Mortgages,  i  7S0;  Ituuklu  v.  &Iq- 
Bey,  7  Bradw.  215;  Samson  t;.  Rose,  65  N.  Y.  429. 
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priAsesaioii  of  the  mortgagor  after  its  removal 
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to  the  mortgagee,  witliout  actual  QOtice,  if  tbe 
was  duly  recorded.'  The  mortgagee  may  adv 
is  iieeesaary  to  prevent  the  destruction  of  the 
retain  auch  advaf  cea  out  ot  the  proceeds  of 
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Tiina  a  mortgage  of  all  ilie  grain  V*^^ 

liind,  tlie  year  ill  which  it  JatoljQ'  ^^^''a  o*^ 
ri.jea  not  contain  a  suliicient  <3es^^\a^  O' 
of  a  quantity  of  corn  growing  in^V.  ^t^'^  - 
niiieli  contained  a  much  larj^*\  'V  A*" 
uncertainty  as  against  the  ^^  ^-,  \  0  a,< 
mortgagor,  brcauae  there  W.,^*. '^  i^  j 
ponioninnrlgiiged,an(l  IJie  vi^^^%  ^  ^^ 
oftheniortgag..r.'    But  a  «,"^  K        V,Vj 
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may  be  valid  if  it  is  sufficiently  described.*  A  mortgage 
of  '*  all  crops  raised  on  lands  owned  or  rented  by  me 
dnring  the  present  year"  is  sufficiently  descriptive.* 
A  mortgage  of  "my  entire  crop  of  cotton  and  corn " 
may  be  made  certain  by  evidence  aliunde  as  to  the 
plantation  tlien  cultivated  by  the  mortgagor.*" 

Mortgages  of  future  crops.  Most  cases  hold  that  a 
mortgage  of  a  crop  to  be  planted,  by  one  in  possession 
of  land,  either  as  owner  or  tenant,  is  valid,  provided 
tlie  place  and  time  when  it  is  to  be  produced  are  desig- 
nated with  certainty."  Some  cases,  however,  hold  that 
a  mortgage  of  an  unplanted  crop  is  not  valid,"  and 
gives  the  mortgagee  no  claim  against  subsequent  bona 
fide  purchasers.'^  But  such  mortgage,  even  if  invalid 
at  law,  operates  as  a  license  to  take  the  crops  when 
they  come  into  existence.*^  Or  it  may  be  treated  as 
conveying  an  equity,  which  gives  a  good  title  when 
the  mortgagee  gets  the  crop.'^  Some  cases  regard  a 
mortgage  of  a  future  crop  as  conveying  an  equitable 
title  which  attaches  on  the  planting  of  the  crop,i*  which 
is  enforcible  against  those  having  constructive  notice 
of  it.i7  Such  mortgage  is  limited  to  crops  planted  next 
after  its  execution.'* 

1  Gotten  V.  WUloughby,  83  N.  C.  75;  85  Am.  Rep.  564;  Kimball  v. 
Battley,  55  Vt.  285;  45  Am.  Rep.  614;  Stephens  v.  Tucker,  55  Ua.  543; 
Wilkinson  v.  Settler,  69  Ala.  435. 

2  Kimball  v.  Sattley,  55  Vt  285;  45  Am.  Rep.  614. 
8   Rider  v.  Edgar,  54  Cal.  127. 

4  Marks  v.  Robinson,  82  Ala.  69.  It  has  been  held  that  a  chattel 
mortgage  of  a  crop  does  not  prevail  against  the  right  of  a  grantee  of 
the  Itind:  Coman  v.  Thompson,  47  Mich.  22;  41  Am.  Rep.  706.  Under 
the  California  CM\  11  Code,  the  mortgagee  has  an  action  against  any 
person  removing  the  mortgaged  crop:  Wilson  v.  Prouty,  70  Cat  lad. 
Cf.  Qulrlaque  v.  Dennis,  24  Cal.  154. 

5  Caldwell  v.  Hall,  49  Ark.  608;  4  Am.  St  Rep.  94. 

6  Barr  v.  Cannon,  69  Iowa,  20. 

7  Soniers  v.  Voorhees.  36  Kan.  138.  Cy.  Warten  v.  Strange,  82 
Ala.  311;  Harwlck  «.  Weddlngton,  73  Iowa,  300. 

8  Stephens  v.  Tucker,  55  Ga.  543. 

9  Woodllef  V.  Harris,  95  N.  C.  211. 


63  GROWING  CROPS,  TREES,  ETC.  {  38 

10  Smith  V.  Fields,  79  Ala.  8R5. 

11  Moore  v.  Byrum,  10  S.  C.  4112;  90  Am.  Bep.  58,  n.;  Arqnes  v. 
Wasson,  51  Cal.  6J0;  21  Am.  Rep.  718;  Gotten  v.  WlHoughby,  83  N.  C. 
7S;  :«  Am.  Rep.  5fi4;  Eggert  v.  White,  59  Iowa,  4M:  Miller  v.  Mc- 
Cormick  H.  M.  Co.  85  Minn.  399;  Headrlck  v.  Brlttaln,  68  Ind.  488; 
Cayce  v.  Stovall.  50  Mlas.  396;  Watkius  v.  Wyatt,  9  Baxt.  (Teun  )  250; 
Jones  on  Chattel  Mortge^es,  i  143. 

12  Hutchinson  v.  Ford,  9  Bush,  818;  15  Am.  Bep.  711;  Btowell  v. 
Blair,  5  Bradw.  104;  McCaffrey  v.  Woodln,  65  N.  Y.  459:  22  Am.  Rep. 
644;  Keed  v.  Burrus,  58  Ga.  574;  Comstock  v.  Seales,  7  Wis.  159;  Cud- 
worth  V.  Scott,  41  N.  H.  456. 

13  Hutchinson  v.  Ford,  0  Bust),  318;  15  Am.  Bep.  711. 

14  McCatfrey  v.  Woodln,  65  N.  Y.  459;  22  Am.  Bep.  644;  note  to 
Moody  V.  Wright,  46  Am.  Dec.  712. 

15  Marks  v.  Robinson,  82  Ala.  69;  Wetzler  v.  Kelly,  83  Ala.  440. 

16  Butt  V.  Ellett,  19  Wall.  544;  Mayer  v.  Taylor,  60  Ala.  403;  44  Am. 
Dec.  522;  Andrew  v.  Newcomb,  32  N.  Y.  417. 

17  Apperson  v.  Moore,  30  Ark.  56;  21  Am.  Bep.  170;  Moore  v.  By- 
ram,  10  S.  C.  452;  80  Am.  Bep.  58. 

18  Wooten  v.  Hill,  98  N.  C.  48.    Cf.  Pennington  v.  Jones,  57  Iowa,  37. 

i  S8.  Emblements— Letting  on  shares.  — Where  a  ten- 
ant, the  end  of  whose  tenancy  is  uncertain,  such  as  a 
tenant  for  life,  or  pur  autre  vie,  or  at  will,  plants  a  crop, 
and  his  tenancy  is  determined  before  harvest,  without 
his  fault,  he,  or  his  personal  representative,  is  entitled 
to  the  fructua  indusiriales  planted  by  him,  and  to  the 
right  of  ingress  and  egress  for  the  purpose  of  cultivating 
and  removing  the  same.^  This  right  is  called  the  ten- 
ant's right  to  emblements.  The  tenant  for  a  definite 
term,  knowing  the  end  of  his  tenancy,  is  not  entitled  to 
emblements.*  Where  land  is  cultivated  for  a  share  of 
the  crop,  it  depends  largely  upon  the  terms  of  the  con- 
tract and  the  intention  of  the  parties  whether  the  crop 
is  owned  jointly  or  severally.'  Many  cases  hold  that 
such  a  contract  ordinarily  constitutes  the  parties  tenants 
in  common  of  the  crop,  with  the  usual  rights  of  tenants 
in  common,  until  a  division  be  made.^  Other  cases  re- 
gard the  occupier  of  the  land  as  a  tenant,  and  as  the 
exclusive  owner  of  the  crop  before  its  division.^  And 
some  Ciises,  regarding  the  terms  of  the  contract,  con- 
strue it  y  making  the  cultivator  of  the  laud  a  cropper. 
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A  cropper  is  one  who  receives  a  part  of  the  crop  as 
compensation  for  his  labor,  and  has  no  property  in  it 
until  set  off  to  him.* 

1  Co.  Litt  65  b;  2  Blackst.  Com.  123;  Gear  on  Landlord  and  Ten- 
ant, J  179;  Henderson  v,  Cardwell,  9  Baxt.  (Tenn.)  389;  40  Am.  Rep. 
9.i;  Bevans  v.  Briscoe,  4  Har.  <&  J.  139;  Brown  w.  Thurston,  56  Me.  1-6; 
96  Am.  Dec.  438;  Bittinger  v.  Baker,  29  Pa.  St.  66;  70  Am.  Dec.  154; 
Daniels  V.Brown,  34  N.  H.  454;  69  Am.  Dec.  505,  n.,  511;  De  bow  v.  Titus, 
10  N.  J.  L.  128;  Bradley  v.  Bailey,  66  Conn.  374;  7  Am.  St.  Rep.  316. 

2  Dlrcks  V.  Brant,  56  Md.  500;  Harris  v.  Carson,  7  Leigh,  632;  30 
Am.  Dec.  510;  Taylor  on  Landlord  and  Tenant,  i  534. 

3  Warner  v.  Abbey,  112  Mass.  355,  Johnson  v.  Hoffman,  53  Mo.  504. 
The  law  relating  to  the  cultivation  of  land  on  shares  is  elaborately 
discussed  in  a  note  appendant  to  the  case  of  Putman  v.  Wise,  1  Hill, 
2:^4;  37  Am.  Dec.  309, 317;  and  In  Gear  on  Landlord  and  Tenant,  ch.  8. 
See,  also,  Reynolds  v.  Pool,  84  N.  C.  37;  87  Am.  Rep.  607,  n.,  609. 

4  Bernal  v.  Hovious,  17  Cal.  541;  79  Am.  Dec.  147;  Daniels  v. 
Brown,  34  N.  H.  454;  69  Am.  Dec.  50o;  Smyth  v.  Tankersley,  20  Ala. 
212;  56  Am.  Dec.  193;  Thompson  v.  Mawhlnney,  17  Ala.  362;  .52  Am. 
Dec.  176;  Smith  V.Rice,  56  Ala.  417:  Ferrall  v.  Kent,4  Gill,209:  Ponder 
V.  Rhea,  82  Ark.  435;  Howell  v.  Foster,  65  Cal.  160;  Scott  v.  Ramsay, 
82  Ind.  m;  Putnam  v.  Wise,  1  Hill,  2.34;  37  Am.  Dec.  309;  Baughman 
V.  Reed,  75  Cal.  319;  7  Am.  St  Rep.  170. 

5  Dixon  V.  NIccolls,  39  111.  372;  89  Am.  Dec.  812;  Dearer  v.  Rice,  4* 
Dev.  A  B.  431;  M  Am.  Dec.  388;  Haywood  v.  Rogers,  73  N.  C.  320; 
Harrison  v.  Ricks,  71  N.  C.  7;  Woodruff  v.  Adams,  6  Blackf.  317;  34 
Am.  Dec.  122;  Syraonds  v.  Hall,  87  Me.  354;  59  Am.  Dec.  53;  Front  v. 
Hardin, 56  Ind.  165;  26  Am.  Rep.  18;  Hosklns  v.  Rhodes,  1  Gill  &  J.  266. 

6  Adams  v.  McKesson,  53  Pa.  St.  81;  91  Am.  Dec,  183;  Steel  v. 
Frlck,  56  Pa.  St.  175;  Betts  v.  Ratcliff,  50  Miss.  569;  Parrlsh  v.  Com.  81 
Va.  1;  Jeter  v.  Penn.  28  La.  An.  2:10;  26  Am.  Rep.  98;  Porter  v.  Chand- 
ler, 27  Minn.  :»1;  38  Am.  Rep.  293.  Cf.  Day  v.  Stevens,  88  N.  C.  83;  43 
Am.  Rep.  732;  Gurr  v.  Martin,  73  Ga.  528.  Some  cases  have  held  an 
agreement  to  farm  land  on  shares  and  divide  the  profits  to  constitute 
a  partnership:  Adams  v.  Carter,  53  Ga.  160;  Reynolds  v.  Pool,  84  N.  O. 
37:  37  Am.  Rep.  607;  Brown  v.  Higglnbotham,  5  Leigh,  583;  27  Am. 
Dec.  618;  Autrey  v.  Frieze,  60  Ala.  587. 

J  89.  Growing  treee,  sale  of,  eto.  —  Pructus  naturcUeSf 
such  as  trees,  grasses,  and  other  products  of  the  soil, 
not  the  result  of  annual  labor,  are  real  estate,  being 
regarded  as  part  of  the  land  in  which  they  are  rooted. 
They  pass  by  a  mortgage  or  conveyance  of  the  land, 
although  the  owner  may  have  previously  contracted 
to  sell  them  separately,'  and  they  are  not  subject  to 
execution  as  personalty.'  When  severed  from  the  soil, 
trees  become  personal  chattels.  This  severance  may 
be  either  actual  or  constructive.    When  actually  sev- 


CROPS,  TUBES,  KTO.  J  89 

ered  by  the  owner  of  tbe  land  titer  luay  be  sold  as 

other  personal  property,  and  the  piirchaxer  need  not 
inquire  as  to  the  claims  of  third  persona  to  wboin  a 
license  bad  been  ^Iven  to  cut  them.'  A  constructive 
severance  occurs  when  the  owner  of  the  laud  sells 
tbe  trees  growing  on  it,  or  sells  tbe  land  reserving  the 
trees.'  Whether  &  contract  for  the  sale  of  growing 
trees  is  witliin  the  fourth  section  of  the  Statute  ol 
Frauds  as  a  contract  for  tlie  sale  of  an  interest  In  land, 
and  hence  requiring  a  written  agreement,  is  the  subject 
of  many  conflicting  decisions.  Many  cases  hold  that  a 
contract  for  the  sale  of  standing  trees,  by  which  a 
present  title  is  to  pass,  with  a  right  In  the  vendee  to 
enl«r  and  sever  them,  is  within  the  statute;'  while 
some  others  hold  that  a  sale  of  trees  to  be  Immediately 
severed  Is  not  a  contract  for  au  interest  Inland,  whether 
they  are  to  be  removed  by  tbe  vendor  or  vendee.' 
Where  trees  are  sold,  and  the  property  In  tbem  Is  not 
to  pass  till  severance,  It  may  be  regarded  as  an  execu- 
tory contract  for  the  sale  of  chattels,  and  so  not  within 
the  fourth  section.'  And  if  the  trees  are  to  be  cut  by 
tlie  vendor,  or  are  sold  by  the  cord,  etc.,  these  are 
additional  reasons  for  considering  tbe  contract  as  one 
for  (he  sale  of  chattels.'  Such  a  contract  has  been  held 
to  be  a  sale  of  "goods,  wares,  and  merchandise  "  within 
the  seventeenth  section.*  When  the  oontraot  for  the 
sale  of  standing  tjmt>er  is  re^acded  as  witliin  the  fonrth 
section  of  the  Statute  of  Frau^^  ,.  jg  nevertheless  valid 
as  a  license  till  revoked,  and  if  I  „  tiave ^Jeen  severed 
before  revocation  they  may  •«  '"''^  rf^ai  ftilerwarda." 
And  so  where  the  contract   ,"^  te^^.^a  ■«'*  ^^Wed  »" 


[>  time,  an  oral  extension  _/^ 


i»*     -.v\l^***.  A  w  a  WceTise." 


When  theoontmct  gives  tl.'^t  /.,  t^^l^^ft-^^.^f  ^^ol 
tbe  timber  from  certain  I^J^^    \t  ^*  g©  *   ftV^■■^^^^^iie 


Of  time,  this  does  not  aih_  *►!,  V  .<v' 


^ 


^t 
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purchaser  will  remove  it,  but  is  a  condition  subsequent, 
and  if  it  is  not  removed  the  title  to  it  revests  in  the 
vendor;  it  is  a  sale  of  so  much  timber  as  shall  be  re- 
moved within  the  time  specified."  And  the  same  rule 
applies  when  the  deed  of  the  land  reserves  to  the 
grantor  a  right  to  remove  the  trees  within  a  certain 
time.'^  But  where  the  thnber  has  been  made  into 
staves  on  the  premises,  it  may  be  removed  after  the 
time  limited.**  A  contract  to  cut  and  sell  so  many- 
thousand  feet  of  timber  from  certain  land  is  not  a 
warranty  that  there  is  such  a  quantity  on  the  land,'* 
When  the  contract  gives  a  right  to  cut  timber  gen- 
erally, it  must  be  exercised  within  a  reasonable  time.** 
And  the  person  having  such  a  right  is  not  authorized 
to  erect  buildings  on  the  land."  When  the  deed  of  the 
land  reserves  the  timber  the  title  thereto  remains  in 
the  grantor,  who  has  a  right  to  enter  and  remove  it.*^ 
A  reservation  in  a  deed  of  all  the  pine  and  hemlock 
timber  applies  only  to  living  trees  of  suitable  age  at 
the  date  of  the  deed.**  A  tree  growing  near  a  division 
line  is  the  property  of  him  on  whose  land  the  trunk 
stands.*"  If  the  trunk  of  the  tree  is  on  the  division 
line,  it  is  owned  in  common. ^^  The  fruit  of  trees  before 
8e\  erance  is  generally  realty." 

1  Byassee  v.  Reese,  4  Met.  fKy.)  372;  83  Am.  Dec.  481 ;  Phillips  v 
R'-hall,  21  Mo.  App.  38;  Gardiner  Manuf.  Co.  v.  Heald,  5  Greenl.  381; 
17  Am.  Dec.  248;  Hutchins  v.  King,  1  Wall.  63;  Brady*'.  WM]dron,2 
Johns.  Ch.  148;  Duvall  v.  Waters,  1  Bland,  589;  18  Am.  Dec.  350.  But 
cf.  Warren  ?>.  Leland,  2  Barb.  613.  Even  nursery  trees  pass  on  a  con- 
VHvance  of  the  land:  Smith  v.  Price,  39  111.  28;  89  Ad  Dec.  284.  Of. 
Miller  v.  Baker,  1  Met  27.  ^ 

2  Norris  v.  Watson,  22  N.  H.  364;  65  Am.  Dec.  160;  Bank  v.  Crary, 
1  Barb.  W2. 

3  Seeley  v.  Garey,  109  Pa.  St  301. 

4  Ki'igsley  v.  Holbrook,  45  N.  H.  313;  86  Am,  Dec.  173;  Bvassee  ». 
R^^ese,  4  Met  ,Ky.)  372;  SH  Am.  Dec.  481;  Purner  v.  Plercy,  40  Md.  212, 
224;  17  Am.  Rep.  591.  There  may  be  an  estate  of  inheritance  In  trees 
on  the  land  of  another:  Clap  v.  Draper,  4  Mass.  266;  8  Am.  Dec.  215. 

6  Abbott  V.  Baldwin,  61  N.  H.  583:  Pattlson's  Aopeal,  81  Pa.  St 
294;  100  Am.  Dec.  637;  Slocum  v.  Sevmonr,  36  N.  J.  r..  1.38:  13  Am, 
Bep.  432;  Owens  v.  Lewis,  46  Ind.  488;  15  Am.  fiep.  295;  Uarrell  v. 


Miller,  IS  MIn.  n 


II.  Ptprcv, «  Md. 
Md.  237;  Byawee  t 
McOUIre,  1»  Moil. 

ManhHil  v.  flnr'n 


S)    DuhoCli  V.  Be 
SniiBAm.  Bep.  i«J 
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22  Rodwell  v.  Phillips,  9  Mees.  AW.  501;  State  v.  Oemmill,  1 
Houst.  9.  But  in  Purner  v.  Piercy,  40  Md.  212;  17  Am.  Rep.  591,  It 
was  held  that  an  agreement  for  the  sale  of  growing  peaches  not 
then  ripe,  to  be  taken  by  the  buyer,  was  a  contract  for  the  sale  of 
goods.  Turpentine  In  boxes  cut  Into  trees  has  been  severed  from 
the  realty  and  Is  personal  property:  Branch  v.  Morrison,  5  Jones 
(N.  V.)  16;  69  Am.  Dec.  770.    Of.  Lewis  v.  McNutt,  65  N.  C.  65u 
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g  40.    Dcdiiitian  — 
— A  trade- mark  Ie 

manufaclurer,  or  tradesman,  v,  ^, 

by  him,  in  order  to  distingm^lj' JJ^^V  *' 
others. ■  It  Is  tliemanufaot^.  ^  ..  0^ 
to  his  waren.  It  brands  tfe^  ^V,  ^ 
eignatnre  ton  letter  stamps  *  *Vv  ^0*^ 
of  a  trade-mark  is  to  indic^  K  ^  a, 
■    ■  >n,tii6  origin  oroB-o^t-^    0^, 
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it  is  applied,  and  such  object  must  bo  achieved  in  order 
to  constitute  a  valid  trade-mark.'  It  is  sometliing 
which  does  not  describe  tlie  Isind  or  quality  of  the  arti- 
cle itself,  but  which,  from  having  been  used  In  connec- 
tion witli  the  goods  of  a  certain  manufacturer,  and  not 
with  those  of  any  other,  "  becomes  a  sign  to  the  public 
of  the  origin  of  the  goods  to  which  it  is  attached,  and 
an  assurance  that  they  are  the  genuine  article  of  the 
original  producer."^  It  is  subsequently  shown  &  that 
tlie  right  to  a  trade-mark  is  ac(]uired  by  priority  of 
adoption  and  actual  use,  and  that  when  acquired  others 
will  be  excluded  from  using  it.  But  what  is  the  nature 
of  this  right?  Does  the  manufacturer  acquire  a  prop- 
erty right  in  the  words  or  symbol,  which  is  protected 
as  other  kinds  of  property  are,  or  are  others  restrained 
from  using  the  mark  only  because  such  use  would  be 
a  kind  of  counterfeiting,  and  hence  a  fraud  upon  the 
manufacturer  and  the  public?  A  trade-mark  oftea 
consists  of  a  word  in  common  use,  and  so  there  can  be 
no  property  in  it,  in  the  ordinary  sense  of  tlie  word 
"  property,"  which  signifies  a  right  of  enjoyment  exclu- 
sive against  all  the  world  and  for  all  purposes.  Some 
cases  have  accordingly  ruled  that  a  trade-mark  is  pro- 
tected not  because  there  is  property  in  tlie  word,  but 
because  it  is  a  fraud  upon  a  man  who  has  estiiblished 
a  trade  and  carries  it  on  under  a  given  name  for 
some  other  person  to  assume  the  same  name.'  But 
this  word  or  symbol  in  common  use,  when  it  becomes 
a  trade-mark,  is  used  in  connection  with  and  as  applied 
to  a  particular  article.  The  owner  does  have  an  exclu- 
sive right  to  the  word  so  applied,  although  he  cannot 
complain  of  the  application  of  the  same  word  to  articles 
of  an  entirely  different  kind.^  According  to  tlie  weight 
of  authority,  a  trade-mark  is  property,  recognized  by 
the  common  law  and  protected  as  such,  and  not  metoly 


(in  the  ground  of  /rand.'    It  is  an  asset  of  a  buslnesa, 
wliich  may  be  sold  like  otlier  assets.* 


3leto  Patrlibte  p.  Mfixrk.lT  Am.  Iter.  3(4. 
lobe  on  the  label  orwrupperof  lliesrtt- 
0  Ch.  D.  Wft 
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C»nn.«i;«A„>.W2T«; 

FUle^e 

•—•">« 

4    IMrbankB  e.  JuTDbDiK 

C^Ti 

So.'Mi"" 

P   Le«".  lUlpy,lAwlt.BCIi.I_55!Coinn«Ci 

7   Somervllle«.echeml. 

I1.L.WB.1SAPP.C 

Aid.  T>».  sn:  nilmnn  v.  H 

fa«.  1^ 

teOl.KF. 

rn.SKBrAI. 


S-SllSi 


g  41.  Whst  may  bg  nted  at  a  tTad»-mark.  —  A  word, 
nnmei  number,  picture,  symbol,  device,  or  a  oombina- 
tlon  of  one  or  more  of  tbose  incidents,  used  to  dlstin- 
gnlshtbe  Roods  to  which  it  Isapplied,  and  not  prevloufly 
appropriated  to  similar  articles,  may  be  a  valid  trade- 
mark. "There  ia  hardly  a  limit  to  the  devices  that 
may  be  tliua  employed ;  the  whole  maWrial  universe 
jn  open  to  the  enterprising  tnerehflnt  "''  uianutacliirer. 
Anything  whioli  can  serve  Iq  rtiat\oS^^'*^  ""^  intt"'a 
productions  from  those  of  ancii,"  ^w  Viewed."*    rl" 

originality  la  required.    SubU  *>et  "^p,  ytt\es\iei6\o^Ive» 
stated,  words  in  common  i,^^^  .o^^     ^A«^'«*'*"  .^« 
come  in. heir  appiic«t,ont,^    V^^     ^^-^^  C'^'-^- " 
person  adoptini;  them.    Tj,      ^  \JlJ     -^^      -ft*-      ^         — 
applied  to  soap,'"Bl9inarJc  k^k"\,(;^ 
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celslor,"  to  stoves,*  "  Eureka,"  to  steam  packing,**  are 
good  trade-marks.  In  these  common  words,  applied 
for  the  tirst  thue  to  the  ditt'ereut  articles,  property  is 
a'-quired  by  occupancy. 

1  Hhxvr  stocking  Co.  v.  Mack,  12  Fed.  Bep.  707. 

2  Williams  V.  Adams.  8  Biss.  452. 

3  M  jsserole  v.  Tynberg,  4  Abb.  Pr.  N.  8. 410. 

4  Hh  ppard  v.  Stuart,  13  Phila.  117. 

5  Sym  j.iUs  v.  Qreene,  23  Fed.  Bep.  834. 

^  42.  Word  asod  as  a  trade-mark  most  not  be  descriptive. 
—  Most  of  the  rules  as  to  what  may  be  ased  as  a  trade- 
in  Jirk  are  negative,  and  serve  merely  to  limit  the  wide 
iieid  from  which  tiie  distinctive  mark  may  be  chosen. 
Tfie  most  important  of  these  rules  is  that  the  word  ur 
name  used  as  a  trade-mark  must  not  be  a  known  term 
descriptive  of  the  quality,  character,  composition,  or 
kind  of  the  article  to  which  it  is  applied.^  The  name  of 
an  arti<;le  cannot  be  used  as  a  trade-mark,  nor  any 
word  which  is  generic  in  its  meaning,  or  which,  if  not 
originally  generic,  has  become  so  in  use.*  "The  rea- 
son for  not  permitting  names  descriptive  of  the  article 
or  its  component  parts  to  be  appropriated  as  trade- 
marks is  that,  inasmuch  as  all  persons  have  an  equal 
right  to  produce  and  vend  similar  articles,  they  also 
have  the  right  to  properly  describe  them,  and  to  use 
any  appropriate  language  or  words  for  that  purpose." ' 
Til  us  tlie  words  "  cherry  pectoral,"  as  the  name  of  a 
medicine,  is  not  a  good  trade-mark,  because  the  word 
**  clierry  "  describes  one  of  the  ingredients,  and  **  pec- 
toral" is  a  customary  appellation  of  medicine  used  for 
the  throat  and  lungs  ;*  nor  is  " ferro-phosphated  eiixir 
of  calisaya  bark,"  because  descriptive  of  the  ingre- 
dients ;*  nor  "  cresylic,"  applied  to  ointment  made  out 
of  cresylic  acid  ;•  nor  "straight  cut,"  applied  to  cigar- 
ettes ;  7  nor  "  tafty-tolu  "  for  chewing  gum ;  ^  nor  **  acid 
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pbospUate"  (or  a  medicinal  preparatio 
IsliiDg  stout "  is  not  a  Kuod  troUe-mairk 
isliiiig  detiulea  quality, '°  The  worda 
are  nut  good  l>ecaiiBe  tliej  intlluate  me 
and  8o  does  the  word  "gem.""  Like 
"  deaiixaled  oodHflb,"  "  "  washing  pow( 
opatliic  speuiflcs,""  "cough  remedy," 
trade-marks;  but  wben  a  word  is  coin 
as  a  tradfl-mark  to  a  new  compound, 
use  of  that  word  by  tbe  public  aa  descri 
ject  does  not  deprive  the  party  of  bis  ei 
ita  use." 

I  Am.  Msnuf.  Co.  r.  Spew,  I  Sand,  at:  Bart 
487:  13  Am.  Kvp.  2i»:  Carhollc  eoap  Cn.  r.  Ttion 
*e9:  Raberu  u.  Sbeldon,  H  Bl».  sm:  Burton  v,  Bti 
6.*;  ■Junal  Co. ...  CUrk.  1»  Wall.  ,111;  Popbam  ", 
Am. Rep. K;  Palklnbnfgn  t.ncr.aeCsl.SJ;  MAn 


'   OIntecc.  KlDiie 


13  TowncStetsoD,  B  Abl^P^.  N.  a.  2in 
M  FalklnbnrgK.Luey.MCal.llKte.        -De- 
is Hnmpbreyi  elc.  Co.  v.  WfM.  ],  J^»-«el 
le  Ollmanii.  Hiinpewen,  raMsM.    ''%4- "^ 
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quality  nr  kind  of  (lie  aw"    ^  C* 
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fanciful  sense,  or  is  suggestive  rather  than  descriptive, 
it  is  a  valid  trade-mark.  Thus  the  words,  **  pain  killer," 
applied  to  a  medicine,^  "anti-washboard,"  applied  to 
soap,*  "  cocaine,"  to  a  hair  wash  made  from  cocoanut 
oil  and  other  ingredients,'  have  been  upheld  as  valid 
trade-marks.  But  on  the  other  hand,  "  snowflake,"  ap- 
plied to  bread  or  crackers,*  "health-preserving,"  ap- 
plied to  corsets,^ and  "rye  and  rock"  to  a  mixture  of 
rock  candy  dissolved  in  rye  whisky,^  have  been  held 
to  be  descriptive.  These  decisions  are  undoubtedly  in 
conflict  with  one  another.  If  "  pain  killer,"  applied  to 
a  medicine,  is  a  trade-mark,  it  is  difficult  to  see  why 
•*snowflake,"  applied  to  bread,  should  not  be.  It  is,  of 
course,  by  no  means  easy  to  determine  whether  a  word 
is  suggestive  of  the  quality  of  an  article  rather  than  de- 
scriptive of  it,  and  the  analogy  between  cases  is  of  little 
value. 

1  Davis  V.  Eendtll,  2  R.  I.  566;  Am.  Trade-M.  Cas.  112. 

2  O'Rouke  v.  Central  City  Soap  Co.  26  Fed.  Rep.  676. 

3  Burnett  v.  Phalon,  3  Keyes,  nM. 

4  Larrabee  v.  Lewis,  67  Ga.  562;  44  Am.  Rep.  7.15. 

5  Ball  V.  Siegel,  116  III.  137;  56  Am.  Rep.  760. 

6  Van  Bell  v.  Prescott,  46  X.  Y.  W2.  See  plaintiff's  brief  In  22  Alb. 
L.  J.  446. 

g  44.  A  trade-mark  must  indicatd  origin  or  ownersliip. 
—  This  is  the  chief  positive  rule  as  to  what  a  trade-mark 
may  consist  of,  and  is  complementary  to  the  rule  that 
the  mark  must  not  be  descriptive.  "The  object  of  the 
trade-mark  is  to  indicate,  either  by  its  own  meaning  or 
by  association,  the  origin  or  ownership  of  the  article  to 
which  it  is  applied.  If  it  did  not,  it  would  serve  no 
useful  purpose  either  to  the  manufacturer  or  to  the 
public."*  When  the  mark  consists  of  the  name  of  the 
manufacturer  there  can  be  no  question  as  to  its  indicat- 
ing origin;  but  when  the  mark  consists  of  a  device, 
such  as  a  picture  of  a  drum  on  a  label,'^  or  of  a  fanciful 


75  TBADE-UABKS. 

word,  aurh  as  "Eureka,"'  it  does  ni 
propria  vigore  IndieaW  the  origin  or  o< 
article :  and  in  a  few  eayes,  where  thi 
misapprehended,  such  maricx  have  ba 
cient.*  Although  when  a  fatK^lful  wn 
used  It  does  not  per  se  point  to  ori) 
liave  that  effdct  lu  a  socondary  but  e 
manner.  Tliemark,  by  being  approprii 
of  tlie  manufacturer  flrat  employing  il. 
eociatiun  and  reput«  all  the  force  of 
only  to  the  goods  of  that  person.*  1 
"  Lone  Jack,"  with  the  Uerico  of  a  sino 
indicale  clearly  by  association  in  th< 
public,  tiie  tobacco  manufactured  by  a  [ 
and  It  Is  a  violation  of  the  trade-mark 
words,  even  with  a  different  device,  ti 
Hence  the  rulo  may  be  iilatcd  to  be  tht 
mark  mnst  either  by  itself  point  diatln< 
or  ownership  of  the  article  lo  which 
must  be  an  arbitrary  term  or  device  wi 
tlon,  has  the  effect  of  designating  origii 
,1    Manul.  Co.  V. Trainer.  101  U.S. fit, M. 

X   AU^henx  Penll'lier  Co.  v.  Woorlilde.  i  Hu 

4   Fer(iuaiis.DaTi>lMlllB.TPhMa.:!5a:  Wblti 


ilEMim,  hi  Wis.  Ki;  3d  Am.  Bep,  7; 
)  Carrul  >'.  Enhellfr,  1  Fed.  llep, 
V.  Corri*.  Lb 


7  WolhpraprHiii  R  Corri*.  Lniv  R  -J"  .  j 
IjiwB.  sch.  fcSiCaHiiiirn.ip.  cinrit^B;  *,^;i 
liuiiilftUo.i..PMter,WCoan.<BOi  la'  \,t  \V*" 

J  49.    Ulutratiiuu  of  tba  a\t, 


otisly  cited,'  in  whicii  ivorij     '*( 
ecriptivfl  of  the  nrlicle,  op 


vi*" 


invalid  as  trado-mnrks,  ill,  Vy  '' 


%<^ 


this  rule,  and  sliow  wUat  ^^ 


V>^ . 
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• 

consequently  fail  to  indicate  origin  or  ownership.  The 
foUowiug  words  and  devices  have  been  lieid  to  be  arbi- 
trary or  fanciful,  and  therefore  valid  ti*ade-iiiarks : 
**  Excelsior,"  applied  to  stoves,'  **  Pride,"  as  a  uiarl^  for 
cigars,'  **  Vienna,"  applied  to  bread,*  **  magnetic  balm," 
magnetism  not  being  ordinarily  predieable  of  balm,^ 
"Hoosier,"  applied  to  grain  drills,*  **Twiu  Brothers," 
to  yeast,'  '*  Sliced  Animals,"  applied  tea  puzzle  made  of 
divided  picture  cards,  because  the  name  had  never  be- 
fore been  applied  to  the  toy,  although  toys  of  a  similar 
chai-acter  had  been  in  use,^  **  Parabola,"  applied  to 
noedles,'  **  Yankee,"  to  soap,^®  "  Alderney,"  to  oleomar- 
garine,^* "  electro-silicon  "  applied  to  polishing  powder, 
there  I:>eing  no  such  article  as  electrical  silicon  known 
to  commerce,"  "Royal,"  in  connection  with  the  words 
"baking  powder,""  "Durham,"  with  the  picture  of  a 
bull  on  labels  of  tobacco,**  "insurance  oil,"  because  tlio 
expression  is  in  itself  meaningless,*^  "  Eureka,"  in  con- 
nection with  steam  and  hydraulic  packing,**  words 
from  foreign  languages,  such  as  "Grenade  syrup," *7 
•'La  Favorita,"  applied  to  flour,'*  "Alpine,"  applied  to 
woolen  and  cotton  goods,**  "  Benedictine,"  applied  to  k 
liquor  made  according  to  a  recipe  of  the  Benedictine 
monks,**  "Charter  Oak,"  as  a  name  for  stoves,**  the 
figure  of  a  cornucopia  on  butter,*'  "Star,"  applied  to 
flhirts,*^  the  words  "  German  sweet  chocolate,"  **  "  Con- 
gress," applied  to  the  water  of  a  certain  spring,^ 
and  likewise  the  words  "  Bethesda,"  **  "Clysmic,"*^ 
and  "ApollinariH,"*^  applied  to  waters,  "Cliampion 
Flour,"  *  "  Chatterbox,"  as  the  name  of  a  book,**  "  Lone 
Jack,"  applied  to  tobacco,"  **  "Magnolia,"  to  whisky,** 
"Maryland  Club,"  to  whisky.** 

1    Ante,  I  42, 
.     2    Sheppard  v.  Stuart,  13  Pblla.  117. 

8   Hler  v.  Abrahams.  82  N.  Y.  519:  37  Am.  Rep.  588. 
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markmayeonsiatofanarbK^   ^ 
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goods,*  they  cannot  constitute  valid  trade-marks.'  It 
is  only  wlien  arbitrarily  cliosen,  and  tlius  capable  of 
designating  origin,  that  they  are  protected  as  trade^ 
niarlss.^  Sometimes  the  numbers  alone  in  their  applica- 
tion to  the  article  are  a  trade-mark,  as  in  '^308,''  applied 
to  pens,7  "35,"  applied  to  cards,^  "830,"  to  hosiery .» 
And  sometimes  the  protected  numbers  have  been  used 
in  combination  with  other  devices.  Thus  **  523  "  printed 
below  a  wreath  surmounted  by  an  eagle,  tlie  goods 
being  known  in  tlie  market  as  "523's,"  was  regarded 
as  part  of  the  trade-mark,  and  the  use  of  the  same 
numerals  upon  similar  goods  was  treated  as  an  infringe- 
ment.io  Marks  indicating  the  style  or  quality  of  the 
goods  of  the  particular  maker  may  also  indicate  origin. 
So  "30"  and  "111,"  arbitrarily  used  to  designate  styles 
of  nails,  which  have  become  associated  with  and  known 
by  those  numerals  in  tlie  trade,  are  good  trade-marks." 

1  Am.  Button  Co.  v.  Anthony,  15  R.  I.  338;  2  Am.  St.  Rep.  8T8; 
Shaw  Stocking  Co.  v.  Mack,  12  Fed.  Rep.  707;  Lawrence  Mannf.  Co. 
V.  Lowell  Mills,  12!)  Mass.  325;  37  Am.  Rep.  :M2;  Boardmun  v.  Meiidea 
Britannia  Co.  35  Conn.  402;  95  Am.  Dec.  270. 

f  Rogers  v.  Rogers,  53  Conn.  121;  55  Am.  Rep.  78. 

3  Lichtenstein  v.  Mel  lis,  8  Or.  464;  34  Am.  Rep.  592. 

4  Shaw  Stocking  Co.  v.  Mack,  12  Fed.  Rep.  707;  21  Blatchf.  1,  6. 

5  Kinney  v.  Alien,  1  Hughes,  106;  Candee  v.  Deere.  M  111.  439;  5 
Am.  Rep.  125;  Gilman  v.  Hunnewell,  122  Mass.  139.  In  Manuf.  Co.  v, 
Tnilner,  101  U.  S.  55,  it  was  held  that  the  letters  "  A.  C.  A."  used  on 
ticking  in  combination  with  other  devices  were  not  a  part  of  the 
tride-mark,  because  the  court  Inferred  from  the  history  of  their 
aioption  that  they  were  designed  to  represent  the  hififhest  qnnlity 
of  plain tiflTs  ticking  and  not  its  origin.  This  case  is  somewhat 
opposed  to  the  current  of  authority.  See  comment  on  it  in  Am. 
Button  Co.  V.  Anthony,  15  R.  I.  3.%;  2  Am.  St.  Rep.  898. 

6  Boardman  v.  Merlden  Britannia  Co.  35  Conn.  402;  95  Am.  Dec. 
270:  Humphreys  Med.  Co.  v.  Wenz,  14  Fed.  Rep.  250;  Glen  etc.  Co. 
V.  Hail,  61  N.  Y.  226;  19  Am.  Rep.  278. 

7  Gillott  V.  Esterbrook,  48  N.  Y.  374;  8  Am.  Rep.  653. 

8  Collins  V.  Reynolds  Card  Co.  7  Abb.  N.  C.  17 

9  Shaw  Stock'.ng  Co.  v.  Mack,  12  Fed.  Rep.  707. 

10  Lawrence  Manuf.  Co.  v.  Lowell  Mills,  129  Mass.  325;  87  Am.  Rep. 
862. 

11  Am.  Button  Co.  v.  Anthony.  15  R.  I.  338;  2  Am.  St.  Rep.  808. 
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i  47.    Geographical  huum  m  tradt-muki.  — The  name 

of  the  plaue  ut  nianutaccure  ia  not  generally  available 
as  a  traJe-mark,  because  every  iiianutaeturer  ta  that 
plRce  lias  an  equal  right  to  designate  his  goods  as  made 
there,  and  no  one  of  them  can  acquire  an  eiclusive 
ri)i;bt  to  the  name  as  indicating  origin.'    The  same  rea- 
sons wliich  forbid  the  eichislve  appropriation  of  ge- 
neric iianiea  aa  trade-marks  apply  with  equal  forc^e  to 
the  appropriation  ol  geographical  names.'    Where  one 
had,  for  a  long  period,  designated  his  coal  mined  In  the 
Lackawanna  valley  as  "Lackawanna  coal,"  bj  which 
term  it  bad  become  known,  other  miners  who  come  in 
subsequently  and  work  mines  in  the  same  valley  can- 
not be  prevented  from  calling  their  coal  "Lackawanna 
coal,"  although  other  terms  might  be  more  speciflcally 
proper.'    Where  botli  plaintitT  and  defendant  Imported 
lime  juice  from  the  island  of  Montserrat,  each  has  a 
right  to  use  that  name.'    So  "Philadelphia  Beer"  is 
not  a  valid  trade-mark,' nor  "  Schiedam  Schnapps,"* 
nor  "  Worcestershire  Saure."'    But  when  the  name  o( 
a  Biiiall  place  has  been  used  to  designate  goods  made 
there,  the  name  acquires  a  secondary  signiflcation  aa  a 
trude-mark,  and  other  manufacturers,   not  living  in 
that  place,  will  bo  restrained  from  applying  the  name 
to  similar  good8.»    Where  a  manufacturer  ol  tobacco  es- 
tablislied  his  business  at  a  small  place  called  Durhajo  a 
station,  and  called  his  produyt  i.  porllfttn  toVwcco,"  « 
was  held  that  the  use  of  this  n»         hV  pef3°"*  ""'  '^°"', 
ducting  their  business  at  Duw^>tl«    /-s  a  Aecev^^*-"  ?"*; 
t.pon  the  publK.  Which  womSrtV*^.o\n<>A  «V»"/J,t.' 
ground  alone.  Jrrespeclive   -"    \^  '^    U&'^'^^^  LVne^^ 
Anl     hereplaintiffhadfo,.'^?       ,  fl   ^^V^'t'^*'^" 
ad      aterlmeat^heto^'^     ^^^  tf  "'S' tt^S^  *^- 
podetas     Akron  cen,er^*\        \    V>»„i:*'  .v4  *      -.«.^t»r 
(  udant  whoraadecemen.    \^         '       , 


r 
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cuse,  should  be  restrained  from  calling  it  "  Onondaga 
Akron  cement,"  liis  purpose  being  evidently  to  induce 
tlie  public  to  believe  tliat  it  was  the  same  article  made 
by  the  plaintiff.^^^  Where  plaintiff  had  made  starch  at 
the  village  of  Glenfield  and  called  it  **  Glenfield  starch," 
and  subsequently  removed  the  place  of  manufacture  to 
another  town,  it  was  held  that  defendant,  who  began 
tlie  manufacture  of  starch  at  Glenfield,  was  not  entitled 
for  that  reason  to  use  the  name."  The  names  of  for- 
eign places,  used  in  an  arbitrary  sense,  may  be  valid 
trade-marks,  as  "Vienna,"  applied  to  bread,"  "Be- 
thesda,"  to  water,"  "Anatolia,"  to  licorice.'* 

1  Metcalfe  r.  Brand,  88  Ky.  331 ;  Olendon  Iron  Co.  v.  Uhler,  75  Pa. 
St.  467;  15  Am.  Rep.  55J9;  Brooklyn  White  Lead  Co.  v.  Masury,  26 
Barb.  416;  Candee  v.  Deere,  54  III.  4:»;  5  Am.  Rep.  125. 

2  Canal  Co.  v.  Clark,  13  Wall.  811, 324. 

3  Canal  Co.  v.  Clark,  13  Wall.  311. 

4  Evans  v.  Von  Lear,  32  Fed.  Rep.  153. 

5  Eggers  v.  nink,  63  Cal.  445;  49  Am.  Rep.  96. 

6  Burke  v.  Casstn,  45  Cal.  467;  13  Am.  Rep.  204. 

7  Lea  v.  Wolff,  15  Abb.  Pr.  N.  H.  I;  Lea  v.  Deakln,  11  Biss,  23. 

8  Pike  Manuf.  Co.  v.  Cleveland  Stone  Co.  85  Fed.  Rep.  806. 

9  Blackwell  v.  Dibrell,  3  Hughes,  151. 

10  Newman  r.  Alvord,  51  N.  Y.  189;  10  Am.  Rep.  588. 

11  Wotherspoon  v.  Currie,  Law  R.  5  E.  <ft  I.  App.  508.  See  Selxo 
V.  Provezende,  Law  R.  1  Cb.  App.  192;  Southern  White  Lead  Co.  v. 
Cary,  25  Fed.  Rep.  125;  Anheuser  etc.  Assoc,  v.  Piza,24  Fed.  Rep.  149. 

12  Fleischmann  v.  Schuckmann,  62  How.  Pr.  92. 

13  Dunbar  v.  Olenn,  42  Wis.  118;  24  Am.  Rep.  395w 

14  McAndrew  v.  Bassett,  33  Law  J.  Ch.  561. 

§  48.  Color  or  form  of  label  or  package  not  a  good  trade- 
mark.— No  one  manufacturer  can  acquire  an  exclusive 
right  to  the  color  or  form  of  a  label,  or  to  the  materials 
or  form  used  as  packages  to  contain  the  articles  of  iner- 
cliandise.^  The  color  or  form  of  the  label  or  package 
could,  indeed,  by  association,  come  to  designate  tlie 
origin  of  the  goods,  but  if  such  claims  were  allowed,  all 
the  available  colors  and  convenient  forms  would  be  ap- 
propriated by  dealers,  to  the  detriment  of  subsequent 


81  THADE-MABRS.  {  W 

manuractiirent.'  Sowbere  the  form  of  a  packHge  with 
a  blue  band  and  gilt  lettering  waa  claimed  as  a  trade- 
iniit-k  of  euap,  It  was  held  Uiat  there  was  nothing  pe- 
culiar in  the  mark,  and  that  it  was  an  appropriate  and 
UHual  form  in  which  to  put  up  small  cakes  nl  soap. 
Nor  can  the  arrangement  of  the  colors  on  the  wrapper 
of  artides  constitnte  a  trade-mark;'  nor  an  ornamented 
tin  pail  used  to  contain  collars,*  And  there  can  be  no 
exclusive  right  to  the  use  of  tin  as  a  material  for  mark- 
ing tobacco.* 

Baviy.  T8;  Id  re  HansoD'a  Trade-Mncli,  Lhw  M.  X  Cb.  D.  Hi. 
I    Harringtan  t.TJbby.l'IBlBlcM.  128. 
3    Marssn  v.Troiell.M  H.  Y.282. 


J  49.    ThelabeluawhoUmaybeatiade-mark.aUhongh 

there  may  be  no  exclusive  ri^ht  to  any  one  particular 
word  or  device  thereon.'    The  ensemble  of  the  different 
words  and  symbols  is  Hofflciently  distinctive  and  arbi- 
trary to  indicate  origin  or  ownership.    Thus  in   tlie 
■word  "Jullenne"alon6,  applied  to  a  compound  wsed 
for  making  soap,   there  can  be  no  trade-mark  ;   but 
where  the  plaintiff  put  the  oompoaiicl  »P  '"  pa'^^^Ses 
with  a  label  containing,  in  addition  *»  tWa  word,  the 
coat  of  arms  of  Paris,  with   ,k      words,  '^Consetvea 
Alimentaires,"  the  whole  is  a  *  l^^   \^xV.  «Wc\.  «iU  \>e 
protected  against  imitation.,     ^^^e-y.  o^iftW  Wn^  f  "^T^ 
may  have  no  exclusive  right   S,  »^^^oV*« ';  ^S^S^ 
Stomach  Bitters,"  yet  the  ^,,\  'a  *°   t  X^^*  ^^aUs^- 


label, 


wDBJi[ers,"yet  iliee,..'^rvl\iO'     of       i 
of  which  those  word^  '*-\.\^  ^*\v^^  v   '^"^ "^ 
.■    In  like  manner,   ,'^OV-,  6^'  ^1^^*   e  ■"°, 
to  the  words,  "  -.  *^v      -  ^  *       '"^^^ 


,ic\v"W^ 


mark."    In  like  manner,   ,\^v*'e  ^  V     V^  '"°^.V^e  •«'"'"*• 
right  to  the  words,  "  \     V      ' 

"Dreydoppel's  Borax  ,  %  n 
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exposition  medaLs,  constitute  as  a  whole  a  valid  trade- 
mark.* Tiie  question  in  these  cases  is  whetlier  tlie 
imitation  complained  of  is  such  as  is  likely  to  deceive 
ordinary  purchasers,  and  this  question  is  discussed  sub- 
sequently'^ under  tlie  rubric  of  infringement  of  trade- 
marks.5 

1  Wolfe  V.  Baruett,  24  La.  An.  97;  13  Am.  Rep.  Ill:  Sawver 
V.  Kellogg,  7  Fed.  Rep.  720;  Ssawyer  v.  Horn,  4  Hughes,  239;  1  Fed. 
Rep.  24. 

2  Godillot  V.  Hazard,  44  N.  Y.  Sup.  Ct.  427;  81  N.  Y.  263 

3  Hostetter  v.  Adams,  10  Fed.  Rep.  838. 

4  Dreydopple  f.  Young,  14  Phila.  226. 
6    Po«<,  28  57,58,  59. 

§  50.  Tlie  patent  name  of  an  article  not  a  good  trade- 
mark.—  During  the  life  of  a  patent  no  one  has  a  rij^ht 
to  mark  his  goods  with  any  words  indicating  that  they 
are  made  under  a  patent  which  he  does  not  own  and 
has  no  right  to  use.*  But  after  the  expii-ation  of  tiie 
patent,  the  right  to  manufacture  the  article  formerly 
covered  by  it  is  open  to  all  the  world,  and  so  is  the 
right  to  call  it  by  the  name  proper  to  it  under  the  pat- 
ent.* The  patent  name  ceases  to  indicate  origin,  for 
otherwise  the  patent  right  would  be  continued  indefi- 
nitely i^  When  a  new  article  is  made  a  name  must  be 
given  to  it,  and  this  name  becomes,  by  common  accep- 
tation, the  appropriate  descriptive  term  by  which  it  ih 
known,  and  therefore  becomes  public  property.*  And 
so  any  one  who  is  acquainted  with  the  method  of  mak- 
ing an  unpatented  article  may  call  it  by  the  appropri- 
ate name.^  There  can  be  no  trade-mark  in  the  words 
**Disque"  or  "Pile  Leclance,*'  as  applied  to  electrical 
batteries,  because  these  words  are  descriptive,  and  in- 
dicate that  the  batteries  are  of  a  specified  form,  and  are 
made  according  to  the  patent  of  Leclance.'  So  "  Fair- 
banks' patent,"  applied  to  scales,  may  be  iisod  by  an- 
other than  Fairbanks  after  the  expiration  of  his  patent. 
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but  such  manufacturer  cannot  use  words  indicating 
tlixt  tlie  scales  are  made  by  Fairbanks  biinself.'  Sc) 
'•  Good  year' a  rubber"  is  not  a  vaiid  trade-marlt,  l)ecause 
de"<;riptive  of  goods  made  by  the  process  of  Or)odyear's 
Invention.'  In  like  manner  "Singer,"  as  applied  to 
R^u'ing  machines.  Is  not  the  exclusive  property  of 
Singer  after  the  expiration  of  tbe  patent,*  nor  are  the 
nords  "Wheeler  and  Wilson,"  as  the  name  of  a  sewing 
machine.'* 

!    WaslibarnCo.r.Hnkhpl  Fell.  Rep,  900, 


i«  BatlvTT  Co.  r.  WMKrn  El«.  I 


o.  r.  Loog,  Law  R. 


r  Fidrbuilu  V.  jBCObon,  14  Slstct 
i  Ooodyesr  Co.  <>.  tioodywr  Bub 
J  S1ngerf.Bllef.11  Fed. Rpp.™ 
Ud.  R..p.  ?r»;  Sliigfr  Co.  t'.  TJ>ni 


g  61.    A  nu'a  ewn  name  ai  a  trade-mark.  —  A.  trade- 
mark may  well  consist  ut  the  iiamo  "t  a  peison  or  lirm. 
and  it  indicates  the  origin  or  ownership  "'  ^''^  unods  to 
wliicli  it  is  applied  with  exactnesi '     ^^^  imMt^T  per- 
son of  the  name  name  is  not  to  -i      ^te'^^'"^*  ^^""^  '*^' 
plying  his  name  to  similar  g^,  ^  "^   vo^^*^*  Uietoave 
no  special  circumstances  wlUf^^**^*,  V    it  we<\»»^**^*°  *'"' 
bin.  to  do  so.»    Every  ma,.    /H        ^V^  ftto^^^'^^S  «,W 
usehlsownnameini.isb„si'>^'^,nC        t^^""^^^'     ,^.  >a 
Interfere  with  the  bi.sine.^SN  ^^   -^       *   '^'^^  ''^  ■- 
whether  he  uses  his  .lame   i    t\^y  , 
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ordinary  prosecution  of  his  business,  or  dishonestly  to 
palm  off  his  own  commodity  as  the  production  of  an- 
other.^ And  where  it  is  shown  that  one  uses  his  name 
dishonestly  for  such  purpose,  he  will  be  restrained 
from  usin;^  his  name  in  such  manner.^  Thus,  where 
plaintiff  had  prepared  and  sold  medicines  under  the 
name  of  **  Stonebraker^s  Liniment,"  "  Stonebrakor's 
Horse  and  Cattle  Powders,"  etc.,  and  defendant  made 
an  agreement  with  plaintiff's  brother,  by  which  he  ac- 
quired a  right  to  use  the  brother's  name  in  selling 
similar  preparations,  which  were  called,  like  those  of 
plaintiff,  "Stonebraker's  Liniment,"  etc.,  it  was  held 
that  plaintiff  was  entitled  to  a  perpetual  injunction 
against  the  use  of  the  name.*  Where  a  corporation 
takes  its  name  from  certain  stockholders,  the  same  per- 
sons cannot  form  a  rival  corporation  with  practically 
the  same  name.^  One  who  has  used  his  own  name  as 
a  trade-mark  and  sold  the  business  and  mark  to  another 
cannot  thereafter  apply  his  name  to  similar  articles.^ 

1  Bowman  v.  Floyd,  3  Allen,  76;  80  Am.  Dec.  55;  Burke  v.  Cossln, 
45  Cal.  467;  13  Am.  Rep.  204. 

2  Meneely  v.  Meneely,  62  N.  Y.  427;  20  Am.  Rep.  489;  William 
Rogers  Manuf.  Co.  v.  Simpson,  54  Conn.  527;  Holloway  v.  Hollowuy, 
13  Beav.  213;  Landreth  v.  Laudreth,  22  Fed.  Rep.  41. 

3  Rogers  v.  Rogers,  53  Conn.  121 ;  65  Am.  Rep.  78;  Massam  v.  Thor- 
ley's  Cattle  Food  Co.  Law  R.  14  Ch.  D.  748;  Meneely  r.  Meneelv,  6 J 
N.  y.  427;  20  Am.  Rep.  48»;  McLean  v.  Fleming,  96  U.  S  252;  Gilnian  v. 
Hunnewell,  122  Mass.  139;  Marshall  v.  Pinkham,62  Wis.  5?2;  38  Am. 
Rep.  756;  Carmicbel  v.  Latimer,  11  R.  I.  395;  23  Am.  Rep.  481. 

4  Frazer  v.  Frazer  Lubricator  Co.  121  III.  147;  2  Am.  St.  Rep.  73; 
India  Rubber  Co.  v.  Rubber  Comb  Co.  45  N.  Y.  Sup.  Ct.  'InS',  Rogers 
V.  Rogers,  53  Conn.  121;  55  Am.  Rep.  78;  Burgess  v.  Burgess,  «  Df  Gex, 
M.  A  G.  896;  Devlin  v.  Devlin,  69  N.  Y.  212;  25  Am.  Rep.  173;  McLean 
V.  Fleming,  96  U.  S.  245;  Shaver  v.  Shaver,  54  Iowa,  208;  37  Am.  Rep. 
194;  Landreth  v.  Landreth,  22  Fed.  Rep  41;  Fullwood  v.  Full  wood. 
Law  R.  9  Ch.  D.  179. 

5  England  v.  N.  Y.  Pub.  Co.  8  Daly.  375;  Meriden  Britannia  Co. 
V.  Parker,  39  Conn.  450;  12  Am.  Rep.  401;  Croft  r.  Day,  7  Beav.  M; 
Rodger  v.  Nowell,  5  Com.  B.  109;  William  Rogers  Manuf.  Co.  r. 
Simpson,  54  Conn.  527. 

6  Stonebraker  v.  Stonebraker, 33  Md.  252.  See,  also,  Wolfe  v.  Bar- 
nett,  24  La.  An.  \r7;  13  Am.  Rep.  111. 

7  Holmes  v.  The  Holmes  Co.  37  Conn.  278;  0  Am.  Rep.  324. 

8  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  '206. 


85  TRADB-MARKB.  {   G9 

i  S2.  How  TiffU  to  tnUU-muk*  meqnii«d.~The  manu- 
facturer who  first  appropriates  a  given  name,  device, 
or  sj'mbol  to  distinguish  hia  goods,  and  uses  tlie  Bame 
in  the  market,  acquires  property  tberoln  as  a  trade- 
mark by  mere  occupancy.'  He  must  sho-.v  the  tlrst 
appropriation  of  tlie  device  by  himself  or  by  tliose 
under  whom  he  claims,  and  that  tlie  trade  recognises 
the  article  as  hia  by  tliat  device.'  It  is  not  neL-ensary 
that  the  use  of  the  mark  should  have  continued  for  any 
definite  period.'  If  the  same  or  a  simiiar  mark  iias 
already  be«n  used  to  designate  articles  of  a  like  charac- 
ter, title  to  it  cannot  be  acquired  by  another  nianufBct- 
urer,  altiioiigh  he  may  have  been  ignorant  of  such  u»e.< 
A  party  may,  however,  adopt  a  trade-mark  which  had 
previunsly  been  used  by  another  and  then  abandoned, 
provided  the  mark  had  not  meanwhile  become  a  mere 
description  of  the  quality  or  kind  of  the  product.'  But 
if  the  mark  actually  belong  to  another  at  the  lime  of 
its  adoption,  a  good  title  is  not  acquired  upon  the  sub- 
sequent abandonment  thereof  by  the  first  proprietor.' 

IhliigawirerpqulsUelo  iteaciutBlIlo'iiof  the  rlBliI.    Ist.  "H";  V"\'Z 
""Sf  °5''^'  "'  "dipt  Home  niHTk  or  Bign  noc  in  iw  lo  Qisi'i  B"'*'^^ 

IrBlHc.    ^l-^He  mustpiii  |i|«  drtlcle,  murlcril  w"^  *'ilii"'rt''^l'.rnl'u". 

Hj-nca,  W  Fed.  Sep.  883;  WliJiS^.  V  '    [.  O^'  <  ^\J  »:'>"'■  "' 

Key.  WJ;  Coleman  ,. (.rump,  nnv'>«t^*-^.V_^e>         ,  ,v.-n«\^''-'^» 

V 
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J  63.  Who  may  have  a  trade-mark. — It  is  not  only  a 
manufacturer  who  has  a  right  to  distinguish  liis  pro- 
ducts by  a  trade-marl£.  The  person  for  whom  the  goods 
are  made,  and,  indeed,  every  seller  has  a  right  to  dis- 
tinguish the  articles  he  sells  by  a  mark  indicating  tliat 
they  are  sold  by. him.*  The  trade-mark  of  a  seller  does 
not  indicate  the  origin  of  manufacture,  but  the  origin 
of  selection  and  classification,  and  amounts  to  a  certifi- 
cate by  the  seller  that  the  article  to  which  it  is  applied 
had  been  determined  by  him  to  possess  a  certain  degree 
of  excellence.*  Such  person  is  entitled  to  protection 
against  one  who  attempts  to  deprive  him  of  his  trade 
or  customers  by  using  his  labels  or  signs  without  his 
knowledge  or  consent.'  A  corporation  is  entitled  to 
have  its  trade-mark  protected  as  well  as  an  individual ;  * 
and  an  alien  has  the  same  right  in  this  respect  as  a 
citizen.* 

1  Partridge  v.  Menck,  2  Barb.  101;  47  Am.  Dec.  281;  QodlUot  t». 
Harris.  81  N.  Y.  26:);  Ins.  Oil  Co.  v.  Scott,  38  La.  An.  94R;  ».)  Am  Rep. 
280;  Falkinburnr  v.  Lucy.  :«  Cal.  5»;  flo  Am.  Den.  76.  As  to  trade 
union  marks,  see  Schneider  v.  Williams,  44  N.  J.  £q.  391. 

2  Menendez  v.  Holt,  128  U.  S.  614, 520. 

3  McLean  v.  Fleming,  06  U.  S.  245, 252. 

4  Ins.  OH  Co.  V.  Scott,  .33  La.  An.  946;  39  Am.  Rep.  286;  Goodyear 
Rubber  Co.  v.  Goodvear's  Manuf.  Co.  21  Fed.  Rep.  276;  Newby  r. 
Oregon  R.  R.  Co.  1  Deady,  609.  Cf.  Lehigh  Coal  Co.  v.  Hamblen,  2:i 
Fed.  Rep.  225. 

5  Taylor  v.  Carpeater,  3  Story,  458;  La  Croix  v.  May,  15  Fed. 
Rep.  2:16. 

i  54.  Abandonment  of  trade-marks.  —  Property  in  a 
trade-mark  may  be  lost  by  non-use  and  abandonment.^ 
This  is  a  question  of  intention  and  must  be  proved.  If 
one  suspend  his  business  for  less  than  a  year  no  inten- 
tion to  abandon  his  trade-marks  can  be  inferred  ;'  but 
if  the  non-use  of  a  trade- mark  continues  for  as  long  as 
eight  years,  and  if  another  person  uses  an  equivalent 
trade-mark  during  such  period  of  disuse,  without  any 
knowledge  of  the  first,  the  right  thereto  is  lost.^    But 
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infriugemeata  of  a  trade-mark.  In  wliich  tlie 
owner  tbeteot  has  not  auquiesced,  do  not  oonatitiile  nn 
abandonment.'  The  (act  that  a  roan  u fact urer  does  not 
put  the  mark  npon  all  the  gooda  he  makes  in  not  an 
abandunment;'  nor  does  the  placing  of  the  names  of 
dcalera  on  the  articles  with  tbo  mark  liave  that  effect.* 
1    Blackweil  v.  DIbreLI.  3  Hoghe*.  ISI. 

I  BloclcweLlv  DlbrelI,3Hi>cbE«,IM. 

4  WllUuna  t.  Adams,  8  Bits.  U^ 

G  Sbeppard  V.  Stuarti  laPbllA.  ]IT. 

e  Sheppardi'.  smut,  iSFbllikllT. 

§  66,    Asiignment   of   trade-mark* As    an    abstract 

right,  apart  from  the  manuracture  or  business  with 
wliioh  it  is  connected,  or  tlio  use  of  a  formula,  or  pat- 
ent, or  secret  (or  its  production,  a  bare  trade-mark 
cannot,  as  a  general  nile,  ba  assigned  or  sold,  because 
such  transfer  would  be  productive  of  fraud  upon  Iho 
public'  But  In  connection  witli  the  manufacture  or 
business,  or  the  article  produced,  tiie  riglit  to  use  a 
trado-mark  may  be  bought  and  sold  like  other  prop- 
erly.' When  a  man  sells  the  eiclusive  right  to  use  his 
name  together  with  the  right  to  manufacture  an  article 
patented  hy  him,  or  made  according  to  bia  prooesM,  bo 
wtil  be  enjoined  from  nsing  hia  o*vn  name  in  a  similar 

business,'    Thus   llio  mark   "a.   N-   1^      '   '     ""' '' 

titmp"   may   bo  assigned  ivJie^   de»i»ti"e   s'^*? 
according  to  Hoxie's  formula  t     Jldpe'^'^^^y  iatli.- 
case  when  tlie  trade-mart  eon'      ,a  ipe^^^^'  ^"  ^^^"^  i'""'^  \ 

of  the  establishment  liself   /*^\S^*    .^lo  \tta"»'*'=''"'"'  \ 

carried  on,  and    becomes  ,     \.o  ^^>'^  at^"=^'^  ^ 

the  product  of  that  establj  ^  *     V^^''^''*' *°'J''^i-  \ 

Champion  Flour"«-as^^^]  •*    ^^eV'^'^,      "^  *«*  \ 


nilLsit  is  apiimena,  i,:<^6'". 
a  by  impIicaMuii  of  iX^X 
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Where  the  mark  "Old  Oscar  Pepper  Distillery,"  was 
driginally  applied  to  whisky  produced  at  a  certain  dis- 
tillery, it  points  to  the  place  of  production,  and  not  to 
the  producer,  and  the  exclusive  right  to  its  use  vests  in 
the  owner  of  the  distillery.'  A  business  and  a  trade-f 
mark  used  tlierowith  may  pass  from  parent  to  children 
without  administration,  and  they  are  entitled  to  restrain 
others  from  infringing.^  A  trade-mark  passes  upon  a 
general  assignment  of  all  one's  property  for  the  benefit 
of  creditors.® 

1  Alnsworth  v.  Walraeley,  Law  R.  1  Eq.  618;  Dixon  Crucible  Csx 
V.  Guggenheim,  2  Brewst.  8Jl;  FUkins  v.  Blaclciuau,  13  Blatchf.  440; 
Leather  Cloth  Co.  v.  Am.  Leather  Cloth  Co.  11  H.  L.  Oas.  5il;  VVitt- 
haus  V.  Mattfeldt,  44  Md.  IWS;  22  Am.  Kep.  44;  Maiihattau  Medicine 
Co.  V.  Wood,  108  U.  8.  218. 

2  Kidd  V.  Johnson,  100  U.  S.  617;  Frazer  v.  Frazer  Lub.  Co.  121 
III.  147:  2  Am.  8t.  Rep.  78;  Atlantic  Milling  Co.  v.  Robinson,  20  Fed. 
Hep.  217;  Congress  &  Emp.  Spring  Co.  v.  High  Rock  iSpring  Co.  4h 
N.  Y.291;  6  Am.  Rep.  8 :;  Burton  v.  Stratton,  12  Fed.  Rep.  696;  Russia 
Cement  Co.  %\  Le  Page,  147  Mass.  206;  Myers  v.  Kalamazoo  Buggy 
Co.  54  Mich.  215;  52  Am.  Rep.  811:  Skiuner  v.  Oakes,  10  Mo.  App.  45; 
Oakes  i».  Tonsmlerre,  4  Woods,  M7. 

3  Brewer  t;.  Lamar,  6D  Ga.  656;  47  Am.  Rep.  766;  Frazer  v.  FraJB«r 
Lub.  Co.  121  IIU  417;  2  Am.  8t.  Rep.  73;  Fllkins  v.  Blackman,  13 
Blatchf.  440. 

4  Hoxle  V.  Cbaney,  143  Mass.  592;  58  Am.  Rep.  149. 

5  Carmlchel  v.  Latimer,  11  R.  I.  3*i;  23  Am.  Rep.  481;  Pepper  v. 
Labrot,  8  Fed.  Rep.  2U;  Leather  Cloth  Co.  v.  Am.  Leather  Cloth  Co.  11 
H.  L.  Cas.  523. 

6  Atlantic  Milling  Co.  v.  Robinson,  20  Fed.  Rep.  217. 

7  Pepper  v.  Labrot,  8  Fed.  Rep.  29, 

8  Pratt's  Appeal,  117  Pa.  St.  401;  2  Am.  St.  Rep.  401.  Contra^ 
Marshall  v.  Pinkham,  52  Wis.  5?2;  38  Am.  Rep.  756.  Of.  Robertson  v. 
Berry,  50  Md.  5U1, 599;  33  Am.  Rep.  328. 

9  Hegeman  v.  Hegeman,  8  Daly,  1;  Couch  v.  Lott,  17  X.  Y.  478. 
Cf.  Bradley  v.  Norton.  33  Conn.  157;  87  Am.  Dec.  200;  Morgan  v. 
Rjgers,  19  Fed.  Rep.  596. 

J  56.  When  a  trado-mark  belongs  to  a  firnii  it  constitutes 
a  part  of  the  firm  assets,  and  may  be  sold  with  the 
property  of  the  firm.*  When  one  partner  retires  and 
the  other  partners  lawfully  continue  the  business  under 
the  old  firm  name,  tliey  have  an  exclusive  rigJit  to  the 
trade-mark  of  the  firm.''  And  an  assignment  by  one 
partner  of  all  his  interest  in  the  firm  to  his  copartners 
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carries  with  It  the  trade-mark,  i 
served.'  But  upon  dissolution  of 
ner  has  a  right,  in  the  Sibseiice  r 
the  contrary,  lo  use  tlie  trade-ins 
firm.'  Where,  upon  dissolution,  ( 
to  another  a  deed  of  real  estate  anc 
talli  personal  property,  notliing  1 
good-will  ol  the  business  or  tho  tr 
ner  may  use  Dlie  mark.'  A  firm  « 
person  to  use  his  name  as  part  of  t 
upon  dissolution,  transfer  the  sa 
ceasor,  hecause  such  authority  car 
the  original  license.* 


G    Hewer  p.  DannenlioirBr,  82N.  Y.  49t 
fl    Honoa  Manut.  Co,  u.  Morton  Hanu 

f  ST.  In&tngameDtottrade-mut 
dorlj-ing  tlio  wimle  law  of  trade- 
man  should  not  he  permitted  to 
goods  of  another,  it  follows  that  1> 
tomarb  or  "dress."  Wseo^- 
duce  ordinary  purcliasers  t  ^'^ 
goods  of  another,'  A  maj.''  Ij' 
bidden  to  influence  Ibo  jJ^^tfli 
colors.'  Tho  existence  c(  ^^v 
of  the  infringer  is  tanjjj^^  ^^ 
tween  the  two  marks  nja  ^^  \.  . 
Issimplj-wbellierlho^^  \W 
to  deceive  orcifnarj'  o;-  »  '^    V,  \; 


\^ 
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is  not  necessary  that  any  one  should  have  been  actually 
misled.''  TIm)  rosernblanco  need  not  bo  such  as  would 
be  apt  to  mislead  a  careful  buyer  or  wholesale  dealers 
experienced  in  such  matters.'  The  fact  that  careful 
buyers  are  not  deceived  only  shows  that  the  injury  is 
less,  not  that  there  is  no  injury ;  another  class  of  pur- 
cliasers  are  deceived.*  But  if  the  resemblance  is  slight, 
and  such  that  ordinary  attention  will  enable  ordinary 
purcliasers  to  discriminate  between  the  marks,  thero  is 
no  infringement.*  A  man  will  not  be  permitted  to  imi- 
tate tlie  general  form  and  appearance,  or  combination 
of  words,  of  another's  label,  although  none  of  the  words 
on  the  label  are  such  as  would  alone  constitute  a  trade- 
mark.^o  rj^jjQ  imitation  need  not  be  an  exact  copy ;  it 
is  sut&cient  that  the  general  effect  of  the  defendant's 
label  is  similar  to  the  plaintiff's.*^  This  is  tlie  rule 
when  the  trade-mark  consists  of  a  device,  S3'mbol,  or 
peculiar  form  of  label;  but  when  it  consists  of  a  word, 
or  certain  numbers,  etc.,  that  is  the  distinguishing 
mark  of  the  manufacturer  in  whatever  form  printed, 
and  any  application  of  it  by  another  to  similar  articles 
is  unlawful,  although  it  may  be  used  in  a  different 
combination."  The  essential  word  may  be  taken,  and 
then  there  is  an  infringement,  although  no  other  re* 
semblance  exists,  or  there  may  be  merely  a  colorable 
and  deceptive  resemblance  between  the  two  labels,  and 
then  there  is  also  an  infringement.*' 

1  Morgan's  Sons  v.  Swachofer,  5  Abb.  N.  C.  265;  Hirst  v.  Denham, 
Law  B.  \i  £q.  542;  Singer  Manufacturers  v.  Wilson,  Law  R.  3  App.  C. 
894. 

2  Levy  v.  Walker,  Law  R.  10  Ch.  D.  447. 

3  Dixon  Co.  V.  Guggenheim,  7  Phlla,  408:  Hter  v.  Abrahams,  82 
N  Y  519,  37  Am.  Rep.  580;  McLean  r.  Fleming, 9« U.S. 245;  VViaiums 
V  Brooks.  50  Conn.  278;  47  Am.  Rep.  642. 

4  Dreydoppel  v.  Young,  14  Phlla.  226;  McCann  v.  Anthony,  21  Mo. 
App  90. 

5  Williams  ♦».  Brooks,  80  Conn.  278;  47  Am.  Rep.  642;  Roarrtman  ». 
Meriden  Britaunla  Cc.  35  Couo.  402;  95  Am.  Dec  ::70;  .VLu^eau  tu 
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Fleming,  96  TJ.  S.  2 15, 251 ;  Robertson  v.  Berry,  50  ^frl.  501 ;  S:^  A  m.  Rep, 
328;  lloHtetterv.  AUumS;  10  Fed.  H**p.  8;«;  AulUMistr-Busch  AsstM?.  i>. 
Clarke,  116  Fed.  Rep.  410;  LigKett  Co.  i».  HyiieB,  "JO  Fed.  Rep.  Mii;  (ilen 
Cove  Co.  V.  l.udeling,  22  Fed.  Rep.  HT.i;  Myers  r.  Theller, ;«  Fed.  Kep. 
607;  Jennings  v.  JoUusou,  WI  Fed.  Rep.  :i(H. 

6  Orr,  Ewlflff  &  Co.  v.  Johnson,  Law  R.  7  App.  C.  219;  Filley  v. 
Fassett,  41  Mo.  16?.;  1(a>  Am.  Dec.  27.>w 

7  Clark  v.  Clark,  25  Barb.  7G;  and  cases  In  n.  5,  supra. 

8  Meriden  Co.  v.  Parker,  SJ  Conn.  4o0;  12  Am.  Rep.  4C1. 

9  Liggett  etc.  Co.  Flnzer,  128  U.  S.  182;  Ball  v.  Slegel,  116  111.  137; 
58  Am.  Rep.  763;  McCartney  v.  G.nrnbart,  45  Mo.  593;  100  Am.  Dec.  3y7; 
Patridge  v.  Menck,2  Barb.  Ch.  101;  47  Am.  Dec.  2sl;  Morgan's  Sons 
Co.  V.  Troxell,  83  N.  Y.  232;  42  Am.  Rep.  2W;  Oi^good  v.  Allen,  1 
Holmes,  liS;  I'nrrlcane  Lantern  Co.  v.  Miller,  66  How.  Pr.  234;  Pop- 
hum  V.  Cole,  60  N.  Y.  69;  23  Am.  Rep.  22. 


Shaw  Stocking  Co.  v.  Mack,  12  Fed.  Rep.  707;  Avery  v.  Meikle,  85  Ky. 
435;  7  Am.  St.  Rep.  604. 

11  Seixo  r.  Provezende,  Law  R.  1  Ch.  App.  192;  WItherspoon  v. 
Currle,  Luw  R.  5  E.  &  I.  App.  508;  ilostetter  v,  Adams,  10  Fed.  Rep. 
853;  Lundreth  v.  Landreth,2f  Fed.  Rep.  41;  Shaver i>.  Shaver,  54  Iowa, 
ms;  :i7  Am.  Rjp.  1;M;  C.trbolic  Soap  Co.  v.  Thompson,  25  Fed.  Rep. 
C25;  McLean  v.  Fleming,  96  U.  S.  245;  Holloway  v.  HoUoway,  13 
Reav.  20J. 

51 
40 
mond's  Appeal,  103  Pa.  St.  123;  4 J  Am.  Rep.  118. 

13    Filley 
brook,  48  N. 
Am.  St.  Rep. 
Sawyer  v.  Horn,  1  Fed.  Rep.  24. 

?  53.    lUustrationa    of  infrinjomoat.— In    accordance 
with  the  foregohig  principles,  it  has  been  held  t\\at  the 
word  "maizharina,"  apph'ed  to  corn  meal,  is  an  in- 
fringement of  "  maizina  "  so  arvv^\\e<3^>  ^®^^^^®  ^  trade- 
mark is  addressed  to  the  eye  oj:^  ^\\  as  ^^  ^^^®  ^^^  ^^  ^''®v 
purchaser  J    Although  ''  Co^^  ^  l\^%  Yonv  Aer  ^^  \^  noX.^ 

per  sean  infringement  of  "  X</^  ^^^    'yLvV^%^^'''^^^^'s«.uAe, 
the  general  arrangement  of   ^^VA  ^^a^  ^^^^^  ^^^  ^\aVvt. 
and  the  labels  so  much  ^j  M^^  ^O^^V^^'^^TlC^v^- 
easily  be  deceived  into  buv.^^\^t)»  ^  ^<f  ^^  <!i^^''^^     '^k^C^' 


junction  against  tbe  use  o« 


So  "  Loyal  Baking  Po^^     ^\  ^     ^^  „0^     V 
"  Royal "  etc.,  the  word  « ,  %^  \  V  '^  X^  0."^  O' 

V 
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To  apply  the  term  **  Lone  Jack  "  to  cigarettes  is  a  vio- 
lation of  the  trade-mark  in  that  name  applied  to  smok- 
ing tobacco,  although  a  different  device  is  used  with 
the  words.*  Where  a  book,  not  copyrighted,  was 
called  **Payson,  Dunton,  and  Scribner's  National  Sys- 
tem of  Penmanship,"  a  similar  work  called  **  Independ- 
ent National  System  of  Penmanship  "  is  a  violation  of 
the  trade-mark  in  the  title.^  The  device  of  a  bull's 
head,  applied  to  tobacco,  may  be  infringed  by  the  de- 
vice of  a  picture  of  a  bull  so  applied.*  The  use  of  the 
word  "  Appolinia,"  together  with  a  bow  and  arrow  and 
an  anchor,  is  an  infringement  of  plaintiff's  trade-mark 
in  the  word  "  ApoUinaris  "  witli  an  anchor.^  Tlie  words 
*'  Qolden  Chain,"  applied  to  tobacco  put  up  with  tin  tags, 
are  an  infringement  of  the  mark  "Golden  Crown,"  so 
applied. 8  The  word  "oellonite"  is  an  infringement 
of  **  celluloid "  previously  used  as  a  trade-mark.* 
"  Morse's  Compound  Syrup  of  Yellow  Dock  Root "  is 
infringed  by  defendant's  use  of  labels  inscribed,  **  Dr. 
Morse's  Improved  Yellow  Dock  and  Sarsaparilla  Com- 
pound." ^^  The  name  of  a  place  is  not  generally  avail- 
able as  a  trade-mark,  but  where  a  manufacturer  had 
sold  his  beer  in  a  foreign  market  as  "  St.  Louis  Beer,'^ 
a  New  York  manufacturer  will  not  be  permitted  to  use 
the  same  name  in  the  same  market.^^  An  article  put 
up  in  a  package  of  size,  color,  and  label  similar  to  an- 
other is  an  infringement,  although  one  is  called  "  Horn's 
Unexcelled  Safety  Box  Blue,"  and  the  other,  "  Sawyer's 
Chrystal  Blue  and  Safety  Box,"  for  ordinary  purchasers^ 
asking  for  Sawyer's  Blue  would  be  likely  to  accept  the 
other  if  handed  to  them."  The  cases  in  which  it  has 
been  held  that  there  was  a  colorable  imitation  of  the 
tout  ensemble  of  the  plaintiff's  label  calculated  to  mis- 
lead unwary  buyers  are  numerous." 

1   aien  Cove  Manuf.  Co.  v.  Ludeman,  22  Fei.  Rep.  823. 


:  Roynt  rtc.  Co.  u.  Davis.  K  Pat.  Off.  Gai.  UK 

■  ™u«.  i  «,  n.  I». 

I  Koyal  etc  C't  •'.  McQaadE,  Price's  Am.  Trad 

I  Carroll  tr.  Ertheder,  1  Fed.  Brp.  CM. 

i  Potter  n.McPUereoD,  it  Hqd.  {39. 

I  Blaclcwell  D.  A.nnlatead.Coi'aMBn.Tnde-K 

I  Parletc  v.  Gilsgenti?lnitr,e;M<].«K:  I  Am.l 

I  CcllnloUl  ManaC.  Co.  v.  Cellonlte  Uauut.  Co. 

1  Aleianderv.  Uone,  MB.I.IM;filAm.  Rep 


Conn.  4si;  LJ  Am'.  B^p.wi';  Sclgert  v.  niidlalt^r,  L 
Kt-llerii.  B.r.  UoodricliU).ll7Iud.6it;  JeonlnsB 

§  S9.    Wbat  U  not  an  inMngsment If 

eseltisive  riKht  to  a  eerlaiii  word  used  a 
such  as  "  Parabola."  applied  to  needles,' 
ita,"  to  flour,'  any  application  of  bukIi  ■ 
ai-ticles,  although  in  a  different  combii 
fringeineiil.'  But  when  the  trade-marh 
label  as  a  whole,  \l  the  marks  used  by 
tlioiiKh  resembling  those  of  tlie  plainti 
ceivedandars  not  likely  lodeceiveordin 
thersisnoinfringeinent,*  So"Tempes 
infringement  of  "  Hurricane  LanterO," 
rections  for  the  use  of  ibearliele  =-  the 
ard  White  Astral  Oil"  is  not  ^^^^\ 
Astral  Oil,"  Pratt  having  no  ej^  ^  V^** 
"astral"appJied(oo(l.«  A  tr  J^^-. a,\^ ' 
pipture  of  a  fat  hog,  witli  th^     "^  ^ 

and  the  words,  "  prime  leaf      ^  '^ 

lahelrepresentatingaglobe    ^  &' 

boar,  with  Jhe  maker's  lat^'K  ~  ri  S 
leaf  lard,"  the  two  tobeJs^  ^^^  \^  ' 


M 
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general  appearance  to  deceive  ordinary  purofaasersJ 
The  device  of  a  man's  face  reflected  in  a  pan  is  not  in» 
fringed  by  tlie  device  of  a  monkey's  face  similarly  re- 
flected, when  one  article  is  called  Sapolio,  and  the  otlier 
Pride  of  tlie  Kitchen  soap.^  The  selling  by  defendant 
of  a  paint  composed  of  white  oxide,  etc.,  falsely  repre- 
sented to  be  made  of  the  white  oxide  of  the  plaintitT,  is 
not  a  violation  of  plaintiflF's  trade-mark.'  When  the  de- 
fendant merely  professed  to  sell  an  extract  from  which 
Hostetter's  Bitters  could  be  made,  and  informed  cus- 
tomers how  to  make  the  bitters  from  it,  tiiat  is  not  an 
infringement  of  Hostetter's  trade-mark  in  his  nauio 
and  label.^o  But  printing  and  selling  labels  in  imitation 
of  a  trade-mark,  for  the  purpose  of  enabling  purchasers 
thereof  to  sell  their  goods  as  the  genuine  production  of 
the  owner  of  the  trade-mark,  is  a  violati(m  of  bis  rights.** 
An3'-  person  who  has  become  acquainted  with  the  pro- 
cess of  manufacturing  an  article  is  entitled  to  make  it ; 
and  if  the  name  of  the  first  manufacturer  has  become 
attached  to  the  article,  the  subsequent  makers  are  en- 
titled to  describe  it  by  that  name."  And  when  a  trade- 
mark consists  of  a  name,  another  person  of  the  namo 
name  may  use  it  honestly  in  the  same  business.*' 

1  Roberts  v.  Sheldon,  8  Bias.  .198. 

2  Menendez  v.  Holt,  128  CJ.  8.  514. 

3  See  anUt  2  67. 

4  See  cases  cited  ante,  i  57,  and  post,  {  69,  n.  8. 

5  Hurricane  Lantern  Co.  v.  Miller,  56  How.  Pr.  2M, 

6  Pratt  Manuf.  Co.  v.  Astral  Oo.  27  Fed.  Rep.  492. 

7  Popham  v.  Cole,  68  N.  Y.  89;  23  Am.  Rep.  22. 

8  Morgan's  Sons  v.  Troxell,  89  N.  Y.  292;  42  Am.  Rep.  294.  Other 
eases  holding  the  label  or  device  complained  of  not  to  be  an  infringe- 
ment of  the  plaintiff's  are:  Phil.  Novelty  Co.  t*.  Blakeslev  Novelty 
Co.  37  Fed.  Rep.  265;  Blaclcwell  v.  Wright,  7S  N.  C.  310;  McCartney  v, 
Oarnhart,  45  Mo.  593;  1()0  Am.  Dec.  397:  Lichtenstein  v.  Mellis.8  Or. 
464;  34  Am.  Rep.  5.02;  Liggett  etc.  Co.  v.  Finaer,  128  U.  S.  182. 

9  La  Soclete  Anonyme  v.  Baxter,  14  Blatchf.  'J6L 
10   Hostetter  v.  Pries,  17  Fed.  Rep.  6^0. 

.   11   De  Koyper  v.  WIttoman,  28  Fed.  Rep.  871. 
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12  Massam  r.  Tliorley's  Cattle  Food  Co.  Law  R,  6  Ch.  D.  574 ;  James 
t>.  James,  I^w  R.  i:{  £q.  421;  Marshall  v.  Flnkham,  52  Wis.  572. 

13  See  ante,  {51. 

i  60.    Protection  of  trade-marks — Federal  and  State  leg- 
islation. —  The  act  of  Congress,^  providing  for  the  regis- 
tration of  trade-marks  in  the  patent  office,  and  imposing 
a  penalty  for  their  infringement,  has  been  lieid  to  be 
unconatitutjonal,'  the  court  sajing  that  property  in 
trade-marks  could  be  protected  only  by  tlie  common 
law  and  the  statutes  of  tlie  States.    Tiiis  decision  was 
founded  upon  the  view  that  a  trade-mark  is  neither  an 
invention,  nor  a  discovery,  nor  a  writing,  within  that 
clause  of  the  Constitution  whicli  confers  on  Congress 
power  to  secure,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective  writings 
and  discoveries.    But  the  Act  of  March  3, 1881 ,  provides 
for  the  registration  and  protection  of  trade-marks  used 
in  foreign  commerce,  or  commerce  with  the  Indian 
tribes.    Under  this  act  the  courts  of  the  United  States 
have  no  jurisdiction  over  trade-mark  cases  when  both 
plaintiff  and  defendant  are  citizens  of  the  same  State, 
unless  it  be  alleged  that  the  mark  was  used  on  goods 
designed  to  be  exported  to  a  foreign  country,'  or  used 
in  commerce  with  the  Indian  tribes,*  in  which  case  tlie 
nseof  the  mark  will  be  enjoined,  although  it  is  only  the 
defendant  who  exports  his  goods.*    T^®  common  law 
affords  to  the  owner  of  the  fcrade-n\at^  -which  has  been 
imitated  an  action  of  damasres,  ^^     vy\\\  \t\  equity  for  an 
injunction  and  account.^    The       ^  .-*  O^  ^^^  pxoVectiou 
of  trade-marks  does  not  der^^^^g^^    o^  eJiaXxxleO  ^^^^ 
several  States  have  enacted   ^^   0^    c>^\^^^%  ^"^^   ^^® 
registration  et..,  of  the  tracJe    ^C^  ^  V^'^^^ 
supersede  the  common-law      ^^      ^i     A  *     ^^^^ 
merely  supplementary  to  it^fc^^^kfV'  cS'' 

1    Act  of  August  H  I87fll  *  Wv 


I  61  TRADE-MARKS,  96 

2  Trade-Mark  Cases,  100  U.  S.  82. 

3  Ryder  v.  Holt,  128  U.  S.  526. 

4  Schumacher  r.  Schwenke,  26  Fed.  Rep.  818. 

6  Glen  Cove  Co.  v.  Luderman,  22  Fed.  Rep.  823. 

ft  McLean  v.  Fleming,  96  U.  8.  345,  251;  Wolfe  v.  Barnott,  24  Tia. 
An.  ff7;  13  Am.  Rep.. Ill;  U.  S.  v.  Roche,  1  McCrary,  :«5;  Shaver  v. 
Shaver,  54  Iowa,  208;  87  Am.  Rep.  194;  Filley  v.  Fussett,  44  Mo.  168; 
100  Am.  Dec.  275. 

7  Derringer  v.  Plate,  29  Cal.  292;  87  Am.  Dec.  170. 

8  Whittler  v.  Dletz,  66  Cal.  78;  Falkinberg  ♦'.  Lucv.a5  Cal.  52;  95 
Am.  Dec.  78;  Cal.  Code,  IM199, 5991;  Rev.  Stats.  Mo.  ^7542;  Mansfield's 
Ark.  Dig.  8  6447. 

J  61.    Legal  and  eqnitable  remedies.  —  The  usual  remedy 
for  the  violation  of  a  trade-mark  is  a  bill  .in  equity  for 
an  injunction  against  the  continuance  of  the  wrong  and 
an  account  of  profits.    Equity  assumed  jurisdiction  on 
(iccount  of  the  inadequacy  of  the  common-law  roine- 
dies.i    The  only  remedy  at  law  is  an  action  for  deceit, 
the  damages  not  being  confined  to  such  sales  as  the 
plaintiff  could  show  he  had  lost,  but  the  jury  boin;:;  at 
liberty  to  infer  other  losses  from  the  evidence.'    A  dec- 
laration charging  the  defendant  with  fraudulently  and 
falsely  selling  goods  of  his  own  make  as  the  make  of 
the  plaintiflF,  by  which  plaintiff  was  deprived  of  sales, 
sets  forth  an  actionable  injury.'    But  an  action  at  law 
only  lies  when  the  defendant  has  acted  fraudulently, 
and  a  recovery  in  such  action  does  not  prevent  the  de- 
fendant from  continuing  to  infringe.    The  remedy  in 
equity,  however,  is  much  more  flexible,  for  tliore  the 
plaintiff  is  entitled  to  an  injunction  whether  the  de- 
fendant acted  with  good  faith  or  not,  while  an  account 
of  profits  answers  the  purposes  of  damages.*    When  it 
is  shown  that  the  defendant  has  in  his  shop  and  offers 
for  sale  an  article  witli  an  imitation  of  plaintiff^s  trade- 
mark, although  but  a  single  sale  be  proved,  it  is  suffi- 
cient for  an  injunction  with  costs  in  the  discretion 
of  the  court.*    Tlie  right  to  protection  is  not  exclu- 
sively in  the  manufacturer.    The  persons  for  whom 
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tlie  articlen  an  mnde,  and  tbe  vendors  thereof,  bav9 
Bucl]  riglii.'  A  prelimlunry  Injunction  will  not  necoB- 
sarjly  be  granted,  even  when  the  plaintiff's  case  seems 
to  bu  luude  out.'  Tlie  usual  practice  Is  to  reserve  the 
question  of  Infringement  till  tbe  coming  in  of  the 
proof.'  Hence  on  demurrer  to  a  bill  to  restrain,  etc., 
accompanied  bj/oe  timUet  of  the  twomarkx,  Itwlll  not 
bo  ruled  that  tbe  one  la  not  sufflcientljlike  the  other 
to  mislead,  unless  the  dlsalmllarlty  Is  very  marked.* 
If  the  proof  show  that  the  mark  adopted  by  tbe  de- 
fendant is  likely  to  be  a  cause  of  Injury  to  tbe  plaintiff, 
an  InJuuctioD  will  be  granted.''  The  Injunction  vILl 
bo  modified  to  meet  the  exigencies  of  tbe  case.  Thus 
where  a  parly  manufactures  an  article  npon  which  the 
patent  has  expired,  and  to  which  he  applies  the  patent 
iiamo,  he  inny  be  required  to  indicaLe  that  It  i^  not 
made  by  the  original  patentee."  A  decree  for  an  in- 
junction ordinarily  carries  costs.  And  It  makes  no 
difference  that  plaintiff  bad  not  demanded  a  cessation 
of  the  infringement  before  bringing  suit." 
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7  Fairbanks  ?».  Jacobus.  14  Blatchf.  337;  Foster  v.  Bloofl  Co.  77  Ga. 
216.  But  see  as  to  when  a  preliminary  injunction  should  be  prranteci, 
Leclancbe  Battery  Co.  v.  Western  Electric  Co.  21  Fed.  Rep.  538; 
Svmonds  v.  Greene,  28  Fed.  Rep.  8:<4:  Estes  v.  Worthlngton,/22  Fed. 
Rep.  822;  Hill  v.  Lockwood,  :i2  Fed.  Rep.  389:  Portuondo  v.  Moune, 
28  Fed.  Rep.  16;  Selchow  v.  Baker,  93  N.  Y.  59;  45  Am.  Rep.  169;  Mc- 
Henry  v.  Jewett,  90  N.  Y.  58;  Carroll  v.  Ertheiler,  1  Fed.  Rep.  688; 
Martba  Washington  etc.  Co.  v.  Martien,  37  Fed.  Rep.  797. 

8  Fairbanks  v.  Jacobus,  14  Blatchf.  337;  Leldersdorff  v.  Flint,  50 
Wis.  401.  But  when  plaintiff's  title  is  clear,  and  the  infringement 
manifest,  a  preliminary  Injunction  will  be  granted:  Hill  v.  Lock- 
wood,  32  Fed.  Rep.  389;  tiymonds  v.  Greene,  28  Fed.  Rep.  834;  cases 
in  n.  7,  »up7'a. 

9  Leldersdorff  v.  Flint,  50  Wis.  401. 

10  Southern  White  Lead  Co.  t?.  Carey,  25  Fed.  Rep.  125. 

11  Singer  Manuf.  Co.  v.  Larsen,  8  Blss.  151. 

12  Sawyer  v.  Kellogg,  9  Fed.  Rep.  601;  McLean  v.  Fleming,  96  U.  S. 
245,258. 

§  62.    Defensos— Mtsrepresdiitatioii  in  plaintiff's  mark. 
—  He  who  comes  into  equity  must  come  with  clean 
hands ;  and  the  general  rule  is  that  no  injunction  will 
be  granted  in  favor  of  a  trade-mark  which  contains  a 
material  false  representation. *    Thus,  where  the  label 
stated  that  the  article  to  which  it  was  applied  was  made 
by  A  in  Massachusetts,  when  in  point  of  fact  it  was 
made  by  B  in  New  York,  B  is  entitled  to  no  relief  as 
against  C  using  the  same  trade-mark  in  Maine.^    The 
trade-mark  which  plaintiffs  sought  to  have  protected 
was  as  follows :  "  Aromatic  Bitters,  or  Angostura  Bit- 
ters, prepared  by  Dr.  Siegert,  at  Angostura,  now  Port 
of  Spain,  Trinidad."    The  plaintiflfs  were  the  successors 
in  business  of  Dr.  Siegert,  but  he  had  died  some  years 
before  the  bill  was  filed,  had  never  lived  at  Port  of 
Spain,  and  a  statement  on  the  labels  that  they  bore 
the  signature  of  complainants  was  false.    It  was  held 
that  in  consequence  of  these  misrepresentations,  plaint- 
iflfs were  not  entitled  to  any  relief  against  defendant 
who  had  imitated  their  label.'    So,  if  the  trade-mark 
bears  the  word  "patented,"  when  in  fact  the  article  Is 
not  patented,  or  exhibits  an  untruth  as  to  the  composi- 
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tlon  o(  the  article,  equity  will  i 
misrepresenlatinn  need  not  bo  di 
in  order  t.  bave  this  effect.'  Wlie 
CiilLed  He-no,  wltli  Cliiiiese  cliar 
contained  the  etatement,  "thekln< 
hut  the  tea  was  really  made  in  Ai 
loiported  by  plaintiSs,  tliero  be 
kaown  in  China  as  He-no,  It  mas 
menta  were  deceptive,  and  plain 
an  injunetlon  ti>  prevent  defend! 
label.'  Wheretheadvettlsementi 
Itr'auoametio  declared  it  to  be  "I 
BDil  poisonous  Hubstancea,"  but 
tbe  contrary.  It  was  ruled  that  pis 
In  deceiving  the  public,  was  not 
mark  proteoied.'  An  Injunction ' 
whose  labels  roprtsent  that  his 
Havana  when  aueb  is  not  the  c 
Btatouieut  on  the  label  is  of  au  in 
will  not  cause  the  plaintiff  to  k 
So  the  use  of  the  word  "importei 
■  designed  to  deceive,  is  not  a  malei 
wiien  the  main  ingredientsof  thei 
nor  will  a  false  statement  as  to  tl 
in  a  bottle  be  regarded  as  raat^rin 
tbe  rule  Renpraliy  that  the  assV 
must  indicate  that  he  is  [he  asaii! 
pubiio  would  be  deceived  it»,  ^ 
are  made  by  the  oriff;n;ii  j^^^  ^ 
.  proper  rule  when  [lie  trad^^^o^^ 
the  first  manufaoturer,  ai,^^  V  , , 
depends  upon  his  persi)^  J*  v*'" 
connected  with  a  cenHf^  ^X  ^yi 
y  for  [lie  Pi 
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1  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  11  H  L.  Cas. 
623, 542;  4  De  Gex,  J.  &  S.  187;  Maubattan  Medtciiie  Co.  v.  Wood.  108 
U.  8.  218:  Connell  v.  Reed,  128  Mass.  477;  85  Am.  Rep.  iWl;  Hennessey 
V.  Wheeler,  ft) 'N.  Y.  271;  25  Am.  Rep.  188,  n.;  Buckland  v.  Rice,  49 
Ohio  St.  626;  Sieffert  v.  Abbott.  61  Md.  276;  48  Am.  Rep.  101;  Glnter  v. 
Kiuney  Tobacco  Co.  12  Fed.  Rep.  782. 

2  Manhattan  Medicine  Co.  v.  Wood,  106  U.  S  218. 

8   Sfegert  v.  Abbott,  61  Md.  276;  48  Am.  Rep.  101. 

4  Morgan  v.  McAdara,  86  Law  J.  Ch.  228;  Ins.  Oil  Co.  v.  Scott,  38 
La.  An.  946;  80  Am.  Rep.  28A;  Burton  v.  Stratton,  12  Fed.  Rep.  em. 
But  as  to  the  effect  of  the  word  "patented,"  see  contra,  Stewart  v. 
Smithson,  1  Hilt.  119;  Marshall  v.  Ross,  Law  R.  8  Eq.  651. 

6  McNaIr  v.  Cleane,  10  Phlla.  155;  Dale  v.  Smithson,  12  Abb.  Pr. 
237. 

6  Kenney  v.  Oillet,  70  Md.  574.  And  see  Pidding  v.  How,  8  Sim. 
477. 

7  Laird  v.  Wilder,  9  Bnsh,  181;  15  Am.  Rep.  707.  Equity  will  not 
aid  a  person  who  has  used  false  language  in  circulars  as  to  the  origin 
and  qualities  of  the  article  for  which  the  trade-mark  is  claimed: 
Seabury  v.  Grosvenor,  14  Blatohf.  262;  Wolfe  v.  Bnrke,  56  N.  Y.  115. 
Merely  exaggerated  statements  as  to  the  merits  of  a  compound  will 
not  disentitle  the  plaintiff  to  relief:  Curtis  v.  Bryan,  2  Daly,  312.  In 
Heath  v.  Wright,  3  Wall.  Jr.  141,  the  court  refused  to  protect  the 
owner  of  a  quack  medicine.  See,  also,  Hobbs  v,  Francals,  19  How. 
Pr.  667. 

8  Palmer  v.  Harris,  60  Pa.  St.  156:  100  Am.  Dec.  557;  Newman  r. 
Pinto,  57  L.  T.  N.  S.  8L  If  the  plaintiff's  trade-mark  is  Itself  an  in- 
fringement  of  a  third  person's,  be  cannot  restrain  the  defendant 
from  imitating  his:  Parlett  v.  Gnggenheimer,  67  Md.  549;  1  Am.  St. 
Rep.  416;  O'Rourke  v.  Central  City  Soap  Co.  26  Fed.  Rep.  576. 

9  Conrad  v.  Joseph  Uhrig  Co.  8  Mo.  App.  277;  Alexander «».  Morse, 
14  R.  1. 153;  51  Am.  Rep.  36J;  Jennings  v.  Johnson,  37  Fed.  Rep.  364. 

10  Funke  v,  Dreyf as,  34  La.  An.  80;  44  Am.  Rep.  413. 

11  Hennessey  v.  Wheeler,  69  N.  Y.  271;  25  Am.  Rep.  188;  Alexan- 
der  V.  Morse,  14  R.  1. 153;  b,.  Am.  Rep.  369. 

12  Manhattan  Medicine  Co.  v.  Wood,  106  IT.  R.  218,  !22S;  Hegeman  v, 
Hegeman,  8  Daly,  1;  Stachelberg  v.  Ponce,  23  Fed.  Rep.  4-'>u;  Samuel 
V.  Berger,  24  Barb.  164;  Witthaos  v.  Mattfeldt,  41  Md.  808;  22  Am. 
Rep.  44. 

18  Kidd  V.  Johnson,  100  U.  8.  617;  Oakes  v,  Tonsmierre,.  4  Woods, 
647;  Filkins  v.  Blackman,  13  Blatchf.  440;  Pepper  v.  Labrot,8  Fed. 
Rep.  2!);  Burton  v.  Strat»'>nt  12  Fed.  Rep.  606;  Atlantic  Milling  Co.  v. 
Robinson,  20  Fed.  Rep.  2i/:  Alnsworth  i*.  Walmesley,  Law  R.  1  Kq. 
62-4;  44  Law  J.  855:  HfUl  v.  Barrows,  4  De  Gex,  J.  <&  a  157;  10  Jur.  N.  S. 
65;  Bury  v.  Bedford,  4  De  Gex,  J.  A  S.  3it9;  Carraichnel  v.  Latimer,  11 
R.  I.  395;  23  Am.  Rep.  481;  Congress  A  E.  Spring  Co.  v.  High  Rock 
Spring  Co.  45  N.  Y.  291;  6  Am.  Rep.  82;  Dixon  Cruclbl*  Co.  r.  Oug« 

S-.Mihelra,  2  Brewst.  821;  Skixiner  v.  Oakes,  10  Mo.  App.  41;  Julian  v. 
Loosier  DrUi  Co.  78  Ind.  498. 

i  63.  Defenges— Laches.— The  American  rule  is  tliat 
where  the  plaintiff  has  been  guilty  of  much  delay  in 
prosecuting  infringers,  he  will  be  denied  an  account  of 
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profits,  but  may  nevertheless  obtain  an  injunction 
against  future  infringements.'  What  constitutes  laches 
depends  upon  the  facts  of  eacli  case.  There  is  no  fixed 
time  within  which  suits  must  be  brouglit,*  Mere  delay 
in  restraining  others •js'* not  pet*  ae  sufi^cient  to  deprive 
a  plaintiff  of  his  title  to  relief  against  the  defendant.* 
Where  consent  by  the  o^h^  to  the  use  of  his  trade- 
mark by  another  is  to  be  in/efted  from  knowledge  and 
silence  merely,  it  lasts  no  Idnij'jr  than  the  silence  from 
which  it  springs ;  it  is  in  reality  no-more  than  a  revoca- 
ble license.* 

1  McLean  v.  Fleming,  96  XJ.  8. 245, 257;  Menc  n-lea  v.  Holt,  128  U.  8. 
514:  Sawyer  v.  Kellogg,  9  Fed.  Rep.  801. 

2  WllIiamH  V.  Adams.  8  Bte*».  452;  Taylor  v.  Carpenter,  3  Story, 
458;  Avery  v.  Melkle,  85  Ky.  435;  7  Am.  St.  Re^.  604, 

3  Funke  v.  Dreyfus,  34  La.  An.  80;  44  Am.  Rep.  413.      r 

4  Menendez  v.  Holt,  128  U.  8. 514, 524.    Bat  see  FlUey  v.  Child,  16 
Blatchf.  376.  . 


»       c 


I  64.    Hames  of  newspapers,  books,  and  lioii&e^v^/^^® 
name  of  a  newspaper,  or  the  title  of  a  boolii  \A  not, 
strictly  speaking,  a  trade-mark,  but  a  publisher  or 
author  has  in  such  name  or  title  a  kind  of  property 
similar  to  a  trade-mark,  and  which  is  protected  froia 
infringement  in  the  same  way.^    Thus  where  the  d*^- 
vicesand  general  appearance  of  "J.  Gruber's  Hagors- 
town  Town  and  Country  Almanack"  were  colorably 
imitated  by  a  publication  called  "T.  G.  Robertson's 
Hagerstown  Almanack,**  tl^e  pu'blicatton  of  the  latter 
was  restrained.^    The  puhv^atio^  °*   ^   P*^^  called 
«*  The  Grocer  "  is  an  infrin^^^^^^t  ot  V^^  ^^^^^  ^^  ""  ^^^^''- 
called  "The  American  Q^^^^    ,  $    N^\\eTe  iV^e  name  oi 

plaintiflfs  journal  was,  •*  j5%ftf  •'    .^.Ktv^^^^^^'^^^^T.l' 
ing  Chronicle,"  tl.e  def^^^.V^*^'  etv^^^^V'Te>^"- 
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tion,  although  there  is  no  copyright  in  the  book  itself,* 
But  an  author  has  no  greater  right  to  his  riom  de  plume 
than  he  has  to  his  own  namQ,  and  if  his  writings  are 
not  copyrighted,  he  cannot  iiestrain  their  publication 
under  such  nom  de  plume,*  .Tyhena  plaintiff's  hotel  was 
named  the  "Irving  House,"  a-nd  was  known  as  the 
"Irving  House"  or  the  ***fffVing  Hotel,"  indiscrimi- 
nately, another  person  ,wtll  not  be  permitted  to  call  his 
establishment  the  "IrviV*g  Hotel."'  And  so  where  a 
dentist's  sign  was,  "^ew  York  Dental  Rooms,"  the  sign 
of  "Newark  Dental  Rooms"  put  in  a  similar  place  of 
business  in  the  Virility  is  an  infringement  of  the  rights 
of  the  former.? '»;Wliere  one  gives  his  own  name,  or  any 
other  appellatloji^'to  a  building,  such  as  a  theater,  by 
it  which  b^pomes  generally  known,  his  grantees  and 
successors  in  che  occupation  are  entitled  to  continue  to 
call  it  bVeChait  name.* 

1  Mftciuf.  Potter,  Law  R.  14  Eq.  431;  Metzler  v.  Wood,  Law  R.  8 
Gh.  D.  fi06:  Hoerg  v.  Klrby,  8  Vfs.  215:  Bradbury  t>.  Dickens,  27  Beav. 
53;  Walter  v.  Eaintt,  58  L.  T.  N.  S.  4»7;  Matsell  v.  Flanagan,  2  Abb. 
Pt^jy.  8*469;  Potter  i».  McPhereon,  21  Hun,  53». 

^    2*^  -Robertson  t*.  Berrj',  60  Md.  691 ;  33  Am.  Rep.  828,  n. 

:  'j-^  ^Am.  Grocer  Co.  v.  Grocer  Pub.  Co.  25  Hun,  398. 

^  •f  Clement  v.  Maddlck,  1  GUT.  98;  6  Jur.  N.  H.  592. 

.     6   Estes  V.  Williams,  21  Fed.  Rep  189;  Estes  v.  Leslie,  27  Fed.  Bep. 

6  Clemens  v,  Belford,  14  Fed.  Rep.  728. 

7  Howard  v.  Benrlques,  3  Sand.  725.  In  Choynskl  r.  Cohen,  30 
Cal.  nOl;  2  Am.  Rep.  476,  the  plaintiff's  claim  to  an  exclusive  right  to 
the  name  "Antiquarian  Book  Store"  was  denied,  the  court  saying 
that  it  indicated  merely  that  a  certain  class  of  books  were  sold  ^,here. 
In  German,  antlquar,  applied  to  shops,  means  a  dealer  la  sejoud- 
hand  goods. 

8  Sanders  v.  Jacob,  20  Mo.  App.  98. 

9  Booth  V.  Jarrett,  62  How.  Pr.  169;  Armstrong  v.  Eleinbaa$>.  89 
Ky.  30:{ ;  56  Am.  Bep.  S»i,  C/.  Woodward  t>.  Lazar, 21  CaL  448;  82  A  m. 
Dec.  761. 
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CHAPTER  V. 

I«ITERARY  AND  ARTISTIC   PROPERTY  —  COPYRIGHT. 

{  6S.  Introdactory. 

i  6a.  Property  in  MS8.,  letters,  lectares,  and  pictures. 

i  67.  Property  In  plays,  operas,  etc 

}  68.  What  may  be  copyrighted. 

{  69.  Who  may  have  a  copyright. 

{  70.  How  secured,  and  duration  of. 

2  71.  What  is  an  infringement  of  a  copjrrlght. 

{  72.  Remedies  for  infringement. 

2  73L  Assignment  of  copyright 

§  65.    Introdnetory.— The   right  to  make   copies  of 
writings  and  works  of  art  may  belong  to  one  person 
exclusively,  as  a  monoply,  or  it  may  be  open  to  all  the 
world.    When  snch  right  is  the  property  of  one  person 
to  the  exclusion  of  others  it  is  called  a  copyright,  and  it 
is  only  then  that  the  privilege  of  multiplying  copies  of 
a  work  is  the  subject  of  property.    The  ownership  of  a 
manuscript,  or  a  work  of  art,  or  of  stereotype  plates,  is 
distinct  from  the  right  of  making  copies.*    Copyright 
is  a  species  of  incorporeal  personal  property,'  and  may 
be  defined  as  the  exclusive  right,  by  printing  or  other- 
wise, to  multiply  copies  of  a  writing  or  work  of  art, 
which  has  been  published.'    At  common  law,  before 
the  first  copyright  statute,  authors  possessed  this  ex- 
clusive right  in  perpetuity.*    »j>i  ^  statute  of  Anne  de- 
stroyed  this   common-law  ^.^      .     «tid  Oaexeatter  tbe 
author's  exclusive  right  of  ^w  ^'^^^    v\oS  cop\ea  existed 

only  when  the  statute  had  \^^U^^  lAo^^^^'''^^  ^^^  ^^a 
length  of  time  therein  p^  ^^       iO^\     \tv  tVve  T3t\\le<i 

States,  copyright,  as  above  r^^O  .v>e^\^l>e^^^  "^^""^^T  U^e 
the  legislation  of  Con^re^^  H^^W\t)^  c\^^  ^t^vA^^^^^  «^  ^^^ 
constitutional  Drov/s/on.«        ^%,^e^\^  ^   . g,\evxce  «.\.  com 
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mon  law,  and  there  can  be  do  exclusive  right  of  mak- 
ing copies  of  published  works,  except  when  tlie  author 
has  availed  himself  of  the  provisions  of  the  statute.^ 

1  Stephens  v.  Oady,  14  How.  528;  Folsom  v.  Marsh,  2  Story,  100. 

2  Stephens  v.  Cady,  14  How.  B28, 530. 

3  Lawrencie  w/Dana,  4  Cllflf.  1;  Ager  v.  P.  A  O.  Nav.  Co.  Law  R. 
26  Ch.  D.  637,  641.  There  can  be  no  copyright  except  la  pobJished 
works:  Bouclcault  v.  Hart,  13 Blatchf.  47;  Wheaton  v.  Peters,  8  Peters, 
591,657.  The  rights  of  authors  In  their  unpublished  works  are  dis- 
tinct from  a  copyright,  and  are  discussed,  po»t,  in  U  66, 67. 

4  Miller  v.  Taylor,  4  Burr.  2303;  Donaldson  v.  Beclcett,  4  Borr.  2408. 
The  Star  Chamber  frequently  imprisoned  printers  lor  infringing 
upon  this  right.    See  article  cited  in  next  note. 

5  Donaldson  v.  Beckett,  4  Burr.  2409:  Wheaton  v.  Peters,  8  Peters, 
5!)l,  655.  In  an  article  in  Macmillan's  Magazine  for  December,  Itftil, 
by  Augustine  Birrell,  it  is  shown  that  the  condition  of  authors  under 
the  copyright  statutes  is  worse  than  it  was  at  common  law.  The 
three  principal  acts  of  Parliament  on  the  subject  are  8  Anne,  ch.  H); 
54  Geo.  III.  ch.  1.56;  and  5  <fi  6  Vict.  ch.  45,  the  one  now  in  force,  where 
copyright  is  defined  as  "the  sole  and  exclusive  liberty  of  printing, 
or  otherwise  multiplying  copies  of  any  subject  to  which  the  said 
word  is  herein  applied." 

6  Const.  U.  8.  art.  1,  {  8;  Bev.  Stats.  U  4948^1871;  Act  of  Jane  18, 
1874,  ch.  301. 

7  Banks  v.  Manchester,  128  TT.  8.  244,  252;  Wheaton  v.  Peters,  8 
Peters,  591;  Boucicault  v.  Hart.  13  Blatchf.  47.  Although  an  author 
cannot  prevent  the  republication  by  any  one  of  his  uticopyrighted 
bookH,  with  his  name-as  the  author,  he  mav  restrain  publishers  from 
falsely  attributing  to  him.  and  printing  as  his,  what  he  did  not  in  fact 
write:  Clemens  v.  Belfora,  14  Fed.  Rep.  7'^;  Lord  Byron  »r.  Johnston, 
2  Mer.  29.  And  see  Archbold  v.  Sweet,  1  Moody  A  H.  162,  where  an 
action  on  the  case  was  brought,  and  post,  {  95,  as  to  names. 

§  66.  Property  in  M5S.,  letters,  lectures,  and  pictoret. — 
An  author  has,  by  tlie  common  law  of  the  States,  a 
property  in  his  MSS.  and  unpublished  writinfi;s  which 
is  protected  at  law  and  in  equity.'  Such  property  is 
not  distinguishable  from  other  kinds  of  personal  prop- 
erty, and  it  makes  no  difference  whether  the  author 
be  a  citizen  or  alien.'  These  unpublished  works  may 
be  assigned  so  as  to  confer  the  same  rights  on  the  as- 
signee that  tiie  author  had  ;'  but  the  transfer  of  a  MS. 
does  not  carry  with  it,  proprio  vigor e^  the  right  of  pub- 
lication without  the  consent  of  the  author,  for  property 
in  the  MS.  and  a  right  to  multiply  copies  are  distinct 
interests.'    When  an  author  publishes  his  work,  with- 
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out  liHvlng  seoured  a  copyright,  tills  ex 
is  loBt,  and  tbe  writing  Is  regarded  as  hi 
eatcd  to  tbe  public,'  Printing  and  oH 
sale  amounta  to  a  pabllcatlun  ;  but  pri 
prIvBto  distribution  does  not.'  Nor  is  i 
to  friends,  or  dialribntlng  ooptea  nmoi 
of  pemons,  as  musia  to  a  choir,  Eiqui< 
licatlun.' 

Leeluret.  In  tbe  case  of  aoadeinlc  c 
their  delivery  dcss  not  oonstitute  a  pu 
BODB  bearing  them  may  take  notex  fc 
but  may  not  publish  ouch  noten,  nor  c 
without  the  consent  of  the  lecturer  ;•  i 
not  be  published  by  a  hearer  even 
Journal.'* 

Letlert.  In  refcard  to  letters,  a  Bp» 
them  and  the  right  of  poHBesslnn  la  in  1 
may  read  them  to  others,  keep  or  de! 
plea.nes."  Tbe  receiver  la  not  bound 
copy  of  the  letter  to  the  writer  thereol 
to  inspect  it;"  but  the  person  in  pos 
may  be  compelled  to  produce  them  i 
the  death  of  the  receiver  they  pass  to  \ 
but  are  not  anaets  and  are  not  to  be  Bol 
publish  letters  Is  distinct  from  the  f'S' 
The  receiver  has,  as  a  general  rn\e  '* 
tion,  without  the  nonsent  of  t\,  \\^ 
tion  by  the  recipient,  or  any  (,  ^  "«• 
at  the  suit  ot  the  writer,  hl^  ^  ® 
or  family."  A  fewcasesh^^  W-^0 
of  letters  would  not  be  reatj.^  y  .( 
Bome  literary  value;'*  but^ivM^ 
weight  of  authority  ibat  .       -^V^A 

nnv  linocrlTilinn  will  be  rga      ^\  A\  V 
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mfintioned ; "  and  there  is  no  difference  in  this  respect 
between  letters  and  telegrams."  The  only  case  iu 
which  a  receiver  may  publish  a  letter,  or  part  of  it, 
without  the  consent  of  the  writer,  is  when  such  publi- 
cation is  iiecessarj'^  for  the  receiver's  defense  or  justifi- 
cation, as  to  establish  a  claim  or  vindicate  his  character.'* 
Where  the  terms  of  sale  of  a  business  provided  that 
the  vendee  should  have  the  right  to  receive  letters  ad- 
dressed to  the  old  firm,  the  vendors  will  be  restrained 
from  interfering.20 

lectures.  Tlie  artist  who  paints,  or  the  subsequent 
owner  of  a  picture,  has  a  common-law  right  to  prevent 
others  from  copying  or  publishing  it.**  When  a  pict- 
ure is  sold  by  the  artist,  without  reservation,  tlie  pur- 
chaser may  multiply  copies  of  it.®  If  a  picture  has 
been  published  without  being  copyrighted,  it  is  dedi- 
cated to  the  public.2"  The  public  exhibition  of  a  pict- 
ure is  not  per  se  a  publication."  A  person  employed 
to  make  copies  of  an  uncopyrighted  picture  has  no 
right  to  make  more  than  those  ordered.  He  will  be  re- 
strained from  selling  any  that  he  has  made  for  himself 
in  excess  of  the  specified  number.^s  And  so  a  photog- 
rapher, although  he  owns  the  negative  of  the  plioto- 
graphs  he  makes  of  persons  who  employ  him,  will 
be  restrained  from  selling  or  exhibiting  copies  of  the 
photograph,  witliout  the  permission  of  the  customers.** 
Questions  as  to  property  in  nnpublislied  writings,  etc., 
are  to  be  determined  by  the  State  courts.  Federal 
courts  do  not  have  jurisdiction  if  both  parties  to  the 
suit  reside  in  the  same  State." 

1  Wheaton  v.  Peters,  8  Peters,  591;  Little  v.  Hall,  W  How.  165; 
Hoyt  t'.  Mackenzie,  3  Barb.  Ch.  320;  49  Am.  Dec.  178:  Southey  v.  Sher- 
wood, 2  Mer.  '3'H;  Jeflferys  v.  Boosey,  4  H.  L.  Cas.  815. 

2  French  v.  Magulre,  55  How.  Pr.  471 ;  Palmer  v.  De  Witt,  47  N.  Y. 
632;  7  Am.  Bep.  480. 

8  Crowe  V.  Aiken.  2  BfsR.  208;  Wheaton  v.  Peters,  8  Peters,  501: 
Palmer  v.  De  Witt,  47  N.  Y.  532;  7  Am.  Bep.  480. 
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t,  ™^ltt  pnhllc.tt<,n  belo^V^t^^- 
Kidman  r.  Man.  Qua  T.1  ^     ^  ^-v' 
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20  Beal  v.  Chase,  31  Mich.  490.  See  as  to  right  of  retiring  partner 
in  letters  addressed  to  the  firm.  White  v.  Jones.  1  Abb.  Pr.  328;  Eng- 
land V.  Curling,  8  fieav.  12U;  Hermann  Loog  v.  Bean,  Law  R.  26 
Ch.  D.  806. 

21  Turner  v.  Robinson,  10  Ir.  Eq.  N.  S.  12L 

22  Parton  v.  Prang,  3  Cliff.  537. 

23  Oertel  v.  Jacoby,  44  How.  Pr.  179. 

24  Turner  v.  Robinson,  10  Ir.  Eq.  N.  8. 121, 510. 

25  Tuck  V.  Priester,  Law  R.  19  Q.  B.  D.  48, 629. 

26  Pollard  i>.  Photographic  Co.  Law  R.  40  Ch.  D.  845. 

27  Woolsey  v.  Judd,  4  Duer,  379;  Palmer  v.  De  Witt,  47  N.  Y.  532; 
7  Am.  Rep.  480;  Boucicault  v.  Hart,  13  Blatchf.  47. 

§  67.  Property  in  plays,  operas,  etc.— There  are  two 
perfectly  distinct  rights  in  plays  and  operas.  One  is 
the  exclusive  right  of  printing  and  multiplying  copies 
of  the  work,  the  other  Is  the  exclusive  right  of  public 
performance  and  of  authorizing  such  performance. 
The  former  right  can  be  acquired  only  by  resident  au- 
thors; the  latter  may  be  acquired  by  or  from  non-resi- 
dents when  the  play  or  opera  has  not  been  published,^ 
but  may  be  had  by  resident  authors  and  their  assigns, 
whether  the  play  has  been  published  or  not.'*  A  resi- 
dent author  may  have  the  double  monoply  of  publishing 
and  of  representation ;  a  non-resident  author,  or  owner, 
can  only  have  the  monopoly  of  the  representation  of 
an  unpublished  play.  The  performance  of  an  unpub- 
lished dramatic  work  on  the  stage  is  not  such  a  dedica- 
tion or  abandonment  of  it  to  the  public  as  will  prevent 
the  author  from  afterwards  obtaining  a  copyrijflit.' 
Nor  does  such  performance  authorize  a  listener,  wlio 
retains  the  play  in  his  memory,  or  takes  a  report  of  it, 
either  to  publish  the  play,  or  to  perform  it  publicly.* 
*^The  ticket  of  admission  is  a  license  to  witness  the 
play,  but  it  cannot  be  treated  as  a  license  to  the  spec- 
tator to  reproduce  the  play,  if  he  can  recollect  it."* 
The  author  or  owner  of  an  unpublislied  play  and  tlie 
owner  of  a  copyriglited  play  have  the  exclusive  right 
to  authorize  public  performances.*    The  unpublished 
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pUyn  of  forelfirn  sathora  are  proi«c(< 
o[  citizens,  and  tbe  foreign  author 
play  may  astil^  the  rlftlit  to  prodiic-i 
tbe  assignee  bavlD){  all  the  reniedieii 
wben  a  play  haa  been  publlsbed  li 
tbe  exclusive  riglit  to  Itn  represent 
Tlie  autbor'9  copyright  ol  a  publii 
ownershit)  of  an  unpublished  one, 
dhilogiie,  but  also  the  action,  when  a 
tlie  play  consists  in  a  novel  scene.' 
roprenentation  of  an  unpublished  p 
tlio  owner's  common  law,  and  not  of 
and  tbe  federal  courts  have  no  jnrlsi 
are  residents  of  the  xame  State."  Mi 
if  oriKJnal,  are  entitled  to  a  copyri| 
nient  for  the  piano  of  a  foreign  o 
original  to  be  copyrighted,"  A  in 
ii  not  A  drainatlc  composition,  ani 
confers  only  tbe  exclusive  right  of 
and  not  tbe  FKclualve  right  of  r( 
unpiililiflbed  opera  will  be  prolectot 
Imitation  whether  It  lie  the  work  o 
or  nol.i*  Wiiether  the  publication  . 
of  tlie  libretto  and  vocal  score  of  a' 
orolieslral  score,  givos  to  the  pirt 
miike  an  Independent  orcli6«[,^ioi 
pi.ino  score,  and  the  menw  q 
abroad,  and  to  perform  (K  ^ 
eonflictluK  decisions.'*  *    oP^ 

F.  Evans.  WFWl,  Rep,  W    '■^Ou-^VflJ 
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20S;  Bouclcanit  v.  Hart,  13  Blatchf.  47;  Bouolcaiilt  it.  Fox,  S  Blatchf. 
87.  It  was  formerly  held  that  if  spectators  could  retain  a  play  in 
their  memory  they  were  at  liberty  to  perform  it:  Keene  i».  Wheatlev, 
9  Am.  Law  Beg.  3-1;  Keene  v.  Kimball,  16  Gray,  545;  77  Am.  Dec.  428; 
reversed  in  Tompkins  v.  Halleck,  supra. 

5  Tompkins  v.  Halleck,  1.^3  Mass.  82;  43  Am.  Rep.  480.  As  to  the 
rights  conferred  on  the  holder  of  a  ticket  to  a  theater,  etc.,  generally, 
see  note  to  McCrea  v.  Marsh,  12  Gray,  211;  71  Am.  Dec.  745, 747. 

6  Bouclcault  V.  Wood,  2  Blss.  34;  Rev.  Stats.  S  4966:  cases  ante,  n. 
4.  A  play  translated  from  a  foreign  language  and  adapted  may  be 
copyrighted,  and  the  copyright  prevents  any  one  from  using  that 
particular  translation:  Bhook  v.  Rankin,  6 Blss.  477, 482,  n. 

7  Aronson  w.  Baker,  43  N.  J.  Eq.  365;  French  v.  Maguire,  55  How. 
Pr.  471;  Aronson  v.  Fleckenstein,  28  Fed.  Rep.  75;  m  Alb.  L.  J.  19.1. 
Under  5  <ft  6  Vict.  ch.  45,  the  representation  of  a  play  is  equivalent  to 
publication,  but  this  statute  does  not  affect  the  rights  of  an  English 
anthorin  thisconntry;  he  still  has  theexclasive  right  to  authorize 
its  performance  here:  Crowe  v.  Aiken,  2  Biss.  208. 

8  Carte  v.  Duff,  25  Fed.  Rep.  18.3.  Where  a  foreign  author  has  sold 
the  exclusive  right  to  produce  an  opera  in  America,  and  the  pur- 
chasers are  in  possession  of  the  MS.  before  publication,  the  author 
cannot,  by  subsequent  publication  abroad,  defeat  the  purchasers' 
right:  Goldmark  v.  Krellng,  35  Fed.  Rep.  661. 

9  Hence  the  railroad  scene  In  "  Under  the  Gaslight"  belongs  to 
the  owner  of  the  play  and  will  be  protected  from  imitation:  DfUy  t>. 
Palmer,  6  Blatchf.  256.  But  ordinary  "  stage  business  "  is  not  covered 
by  copyright:  Serrana  t;.  Jefferson,  33  Fed.  Rep.  347. 

10  Bouclcault  V.  Hart,  13  Blatcht  47;  Palmer  v.  De  Witt,  47  N.  Y. 
532;  7  Am.  Rep.  480. 

11  Jollie  V.  Jacques,  1  Blatchf.  618;  Schuberth  v.  Shaw,  19  Am.  Law 
Reg.  N.  S.  248;  Reed  v.  Carusl,  Taney,  72. 

12  Carte  v.  Evans,  27  Fed.  Rep.  86t 

13  Carte  v.  Duff,  26  Fed.  Rep.  183. 

14  Aronson  v.  Baker,  43  N.  J.  Eq.  385;  Aronson  v.  Fleckenstein,  28 
Fed.  Rep.  75;  Goldmark  v.  Kreling,  35  Fed.  Rep.  661. 

15  It  was  held  In  Thomas  v.  Lennon,  14  f^d.  Rep.  849,  and  Aronson 
V.  Baker,  43  N.  J.  Eq.  365,  that  such  publication  does  not  cotifer  such 
right.  Held  In  Carte  v.  Ford,  15  Fed.  Rep.  430,  and  Carte  v.  Duff,  25 
Fed.  Rep.  183;  23  Blatchf.  347,  that  it  does,  with  the  limitation  in  Carte 
V.  Ford,  that  the  opera  with  the  Independent  orchestration  cannot 
be  advertised  as  the  work  of  the  original  composers. 

i  68.  What  may  be  copjrrighted.— The  statute  enu- 
merates, as  the  sabjects  of  copyright,  any  book,  map, 
chart,  dramatical  or  musical  composition,  engraving, 
cut,  print  or  photograph,  or  negative  thereof,  or  of  a 
painting,  drawing,  chromo,  statue,  statuary,  and  models 
or  designs  intended  to  be  perfected  as  works  of  the 
fine  arts.^  Although  this  provision  is  liberally  con- 
strued, yet  the  thing  to  be  copyrighted  must  be  in  some 


Ill  COPTRIOHT.  i   6B 

degree  the  fruit  of  intellectnat  labor,  embodied  in  on© 
of  the  above-mentioned  fnrms.'  Literary  or  arlistio 
nierjt,  however,  Is  not  nec<>snarT.'  A  book,  within  the 
law,  need  not  be  a  volume ;  a  single  page  may  he  copy- 
righted, US  a  song,  or  direnlions  for  cutting  dreat^'s.* 
A  work  may  be  ciipyrlghted  although  composed  of  old 
ma[«rislsanda  mere  compilation,  provided  the  arrange- 
ment, collection,  or  plan  be  new.'  An  author's  copy- 
right covers  tlie  plan,  arrangement,  and  combination 
of  materials,  and  his  mode  of  illustrating  the  subject, 
if  they  be  original.'  THe  title  of  a  booli  need  not  be 
original,  and  except  under  special  circumstances  it  Is 
not  protected  by  the  copyright.  It  serves  to  Identify 
and  not  to  describe  the  work.'  Maps,  survey,  diction- 
aries, directories,  etc.,  may  be  copyrighted,  but  not  so 
as  to  prevent  others  from  making  similar  works,  from 
the  materials  open  to  alt ;  but  the  work  protected  can- 
not be  servilely  copied  or  unfairly  used.'  Blank  (orma 
may  be  copyrlgiited.'  But  although  a  blank  account 
l^ook  may  be  copyrighted  so  as  to  prevent  the  multt- 
plicalion  of  copies,  the  copyright  does  not  prevent  per- 
sons from  nsing  the  system  therein  described."'  When 
a  person  copyrights  a  hook  of  engravings  illustrating 
certain  kinds  of  unpatented  furniture  made  by  lilm. 
the  public  are  at  lil)erly  to  make  similar  articles  from 
tliose  designs."  And  the  S(,jne  principle  applies  to 
diagrams  of  patterns  tor  d-nssea  and  embroidery. 
And  so  a  copyrlglK  does  not  \rPir  *  P^*"  °'  advertising 
byachart  ahowing"guin  .    ob"  »'  art\&cia\ teelb.^ 

when  defendant's  eJiart  Ja^"''"'  op^^  °^  ^^ainUH's. 
Tranriatlonsmayhocopj.^  Vot  *  v,Vit '^"^ '"^  "^^  *^"  ,'^^,6 
vent  others  from  rnaki^  ^l  /Tte^'  ^aV  ''^'^^''"^  "'  'te 
same  works."  HeprJ5  S  V^t^^  t^^^  "''''  t^i. 
copyrighted,  b.t  L^''  ^ '^^eP^.,d;<*  _.r  VW«°- ^t^t 
'■'""   may  be,"   Priai^       ^^\ 
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for  merchandise  cannot  be  copyrighted,  but  must  be 
registered  as  trade-marks.^' 

Judicial  reports.  Tlie  opinions  of  judges,  together 
with  the  statements  of  cases  and  head  notes  prepared 
by  thetn,  are  not  the  subject  of  copyright,  but  are  open 
to  publication  by  all.^'  When  there  is  no  statute  pre- 
venting him  from  obtaining  it,  a  reporter  of  cases  may 
have  a  copyright  in  the  volumes  of  reports  published 
by  him,  which  will  cover  the  title  page,  table  of  cases, 
head  notes,  statements  of  facts,  arguments  of  counsel, 
index,  order  of  arrangement,  and  division  into  volumes, 
number  and  paging  of  the  volumes.'^  iphe  laws  of 
a  S.ace  cannot  be  copyrighted,  but  an  original  arrange- 
ment and  digest  of  them  may  be.'* 

Photographs^  prints,  etc.  The  protection  of  a  copy- 
right is  extended  to  photographs,  when  the  skill  of  the 
photographer  in  placing  the  person,  arranging  drapery, 
et<;.,  gives  a  part  of  its  value  to  the  picture.*^  Whether 
a  pliotograph  is  a  mere  mechanical  reproduction  or  an 
original  work  of  art  is  to  be  determined  by  the  evi- 
dence.** When  an  engraving  is  copyrighted,  it  may 
not  be  reproduced  by  photographs.**  A  print,  etc., 
which  is  intrinsically  a  worlj  of  art  may  be  copyrighted, 
although  used  for  advertising  purposes."  When  the 
owner  of  a  picture  sells  it  unreservedly,  the  purchaser 
may  publish  engravings  of  it.**  When  a  print  or  en- 
graving is  copyrigl!ted,  notice  thereof  must  be  pat 
within  the  line  of  a  reasonable  margin.*^ 

1  Rev.  stats.  IT.  8.  H052. 

2  Trade-Mark  Oases,  100  U.  8.  82,  94;  Clayton  v.  Stone,  2  Patne, 
882.  It  was  said  in  this  case  that  a  newspaper  or  price  current  can* 
not  be  copyrlffbted.  But  in  Kiernan  v.  Man.  Quo.  Tel.  Co.  60  How. 
Pr.  194,  it  was  oeld  that  news,  gathered  with  labor,  is  property. 

8    Drury  v.  Ewlng,  1  Bond,  540. 

4  Clayton  v.  Stone,  2  Paine,  382;  Drury  v.  Ewing,  1  Bond,  540. 

5  Gray  v.  Bussell,  1  Story,  11:  Emerson  v.  Davles,  3  Story,  294; 
Hanson  v.  Jaccard  Jewelry  Co.  .^  Fed.  Rpp.202;  Bnllingerr.Mackey, 
15  Blatclil  550;  Greene  v.  Bishop,  1  CiiiT.  IbC;  Lawrence  v.  Dana,  4 
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Cliff.  1.   And  80  a  play  may  be  original,  although  founded  on  extafr- 
lug  materials:  Bouclcault  v.  Fox,  5  Blatchf.  87. 

6  Emerson  v.  Davles,  8  Story,  768. 

7  Osgood  V.  AUen,  1  Holmes,  186;  Dicks  v.  Yates,  Law  R.  18  Ch. 
D.  76.  1  he  title  o«  a  book  is  sometimes  protected  as  a  trade-marK. 
Bee  anUt  i  64. 

8  Gray  v.  Russell,  1  Story,  11;  Chapman  v.  Ferry,  18  Fed.  R^. 
SM;  Blunt  V.  Patten,  2  Paine,  397;  Banks  v.  McDivitt,  13  BiHtcM.  w. 
List  Pub.  Co.  V.  Keller,  30  Fed.  Rep.  772.  As  to  what  are  chart**,  aee 
Taylor  v.  Uilman,  24  Fed.  Rep.  632. 

9  Brightly  v.  Littleton,  37  Fed.  Rep.  103. 

10  Banks  v.  Belden.  101  U.  8.  99. 

11  Lam  b  v.  Grand  Rapids  For  Co.  89  Fed.  Rep.  474. 

12  Rosenbach  v.  Drejrfuss,  2  Fed.  Rep.  217;  21  Alb.  L.  J.  472. 

13  White  Dental  Co.  v.  Sibley,  38  Fed.  Rep.  751. 

14  Shook  V.  Rankin,  6  Blss.  477;  Emerson  v.  Davles,  8  Story,  768; 
Wyatt  V.  Barnard,  8  Ves.  &  B.  77. 

15  Sheldon  v.  Houghton,  5  Blatchf.  285. 

16  Schumacher  v.  Wogram,  35Fed.  Rep.  210.  8eejftl»o^s^  labels, 
the  Act  of  June  18,  1874,  i  8;  Higglns  v.  Keuffel,  80  Fed.  »ep.  »*/. 
Marsh  v.  Warren,  14  Blatchf.  263.  »  tt  8 

17  Banks  v.  Manchester,  128  U.  B.  244;  Callaghan  r- Myera*  IW  ^^^^' 
617;  Nash  v.  Lathrop.  142  Mass.  20;  Banks  v.  West  VnH.  ^"v»ep.  n3, 
Rep.  50.  The  ruling  in  Gould  v.  Banks,  53  Conn.  416:  ^],fKdKes, can- 
that  a  State  has  a  copyright  in  the  judicial  opinions  oi "« J,"'^  jq  any 
not  be  upheld.  It  is  doubtful  if  a  State  can  have  a  copyrns"" 
book:  Banks  v.  Manchester,  128  U.  S.  244,253. 

18  Callaghan  v.  Myers,  128  TJ.  8. 617. 

19  Davidson  v.  Wheelock,  27  Fed.  Rep.  61.  *  *    tt  S.  J  4^5^ 
Lithographic  Co.  v.  Sarony,  ui  U.  8.  68;  Bev.  Stata.  u. 


20 

21  Lithographic  Co.  v.  Sarony,  111  U.  8.  53.  ar-^wenke, 

22  Rossiter  v.  Hall.  6  Blatchf.  362;  Schumacher  v.  oc 


SO 


V.  Hall,  5  Blatchf.  362 
Fed.  Rep.  690. 

23  Tuengllng  v.  Schile,  12  Fed.  Rep.  W 

24  Parton  v.  Prang,  3  Cliff.  537. 


24  Parton  v.  Prang,  3  Cliff.  537.  ^  .  .      .  ,,«ncr  of  copy-. 

25  Rossiter  v.  Hall,  5  Blatchf.  ?fl2.    A8  ^^  ^5?^?e^ber,  m  V.  8.  61^. 
righted  picture  generally,  see  ThoLnton  *»•  SSf^ 

Johnson  v.  Donaldson.  sYed.  Rep.^y  18  Bla^^**  ^'• 

that  any  citizen  o/  the  Un  iT  ^^   IteS,  ^^  ^^^^^^^^r   or  PTO- 
who  shall  be  the  aatho^^S^'to^,  ^^^'^  Jv^l^'^' 
prietor  of  any  book,  ma>.^    W®^v>0^^  ^""11  Vo  \>e  eovT^- 
therefor  upon  certain  f^>  ^^*       ^^ViC^  "^  ^tv  ot  Tea\Aetvt- 

righted  must  be  the  ProJj^>^?    ^%  ^^'^  -  -  ^"''"'''" 
The  assignee  of  tLe  u^^V^Xg.      pi    <^^^^  < 
dent  cannot  take  oat  ^^^\^  '(j^  ^^       ^^ 
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works  can  be  copyrighted  by  the  proprietors  thereof 
which  could  have  been  copyrighted  by  the  authors.' 
But  a  copyright  may  be  assigned  to  a  non-resident.' 
A  resident  is  one  who  has  come  to  dwell  in  the  United 
States,  with  the  animus  manendi  J.  e.,  one  who  has  ac- 
quired a  domicile  here.*  A  copyright  may  be  taken  by 
a  trustee  for  the  benefit  of  a  person  who  is  the  author 
or  proprietor.5  Whether  works  written  by  persons  in 
tlie  employment  of  others,  as  actors  employed  by  man- 
agers, writers  by  publishers,  etc.,  are  to  be  copyrighted 
by  the  employer  as  proprietor,  or  by  the  author,  de- 
pends upon  the  terms  of  the  contract  in  each  case.^ 

1  Rev.  Stats.  U.  8.  \  4952. 

2  Yuengling  v,  Schlle,  12  Fed.  Rep.  97;  20  Blatchf.  452. 

3  Carte  v.  Evans,  27  Fed.  Rep.  861,  863. 

4  Boucicault  v.  Wood,  2  Biss.  34. 

5  Hanson  v.  Jaccard  Jewelry  Co.  32  Fed.  Rep.  202. 

6  Heine  v.  Appleton,  4  Blatchf.  125;  Boucicault  v.  Fox,  5  Blatchf. 
87:  Little  v.  Gould,  2  Blatchf.  165;  Hanson  v.  Jaccard  Co.  32  Fed.  Rep. 
202;  Grace  v.  ^'ewman,  Law  R.  19  £q.  623. 

§  70.  How  seoTured,  and  dTuration  of. — The  person  de- 
siring a  copyright  shall,  before  publication,  deliver  or 
mail  to  the  librarian  of  Congress  a  printed  copy  of  the 
title  of  the  book,  etc.,  or  description  of  the  painting, 
model,  etc.,  and  shall,  within  ten  days  after  publica- 
tion, deliver  or  mail  to  the  librarian  of  Congress  two 
copies  of  the  book,  etc.,  or  in  case  of  a  painting,  statue, 
etc.,  a  photograph  of  the  same.  And  there  shall  be  in- 
serted on  the  title  page,  or  next  page,  of  each  book,  or 
in  the  case  of  maps,  engravings,  etc.,  inscribed  upon 
some  visible  portion  thereof,  the  words :  '*  Entered  ac- 
cording to  act  of  Congress  in  the  year ,  by  A.  B., 

in  the  otiice  of  the  librarian  of  Congress,  at  Washing- 
ton/* or  tiie  word,  "  Copj'right,"  together  with  the  year 
the  copyright  was  entered,  and  the  name  of  the  party 
by  whom  taken  out.'    There  can  bo  no  copyright  unless 
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8  Rev.  Stats.  U  49m,  4!)5i. 

9  Paige  v.  Banks,  13  Wall.  008. 

i  71.  What  is  an  infringement  of  a  copyriglit.  —  To  con* 
stitute  an  infringement^  the  whole  of  the  work  need  not 
be  copied,  nor  a  large  part  of  it.  If  enough  is  taken  to 
sensibly  diminish  the  value  of  the  original,  there  is  in- 
fringement. The  nature  and  objects  of  the  selections 
made,  the  quantity  and  value  of  the  materials  used, 
and  tlie  degree  in  which  the  use  may  afiect  the  sale,  or 
supersede  the  purpose  of  tl»e  original  work,  are  to  bo 
considered.^  The  infringer's  intention  is  immaterial.* 
Bona  fide  quotations  by  revie\vers  and  others  are  not  an 
infringement.'  The  right  is  infringed  only  when  a  sub- 
stantial copy  of  tlie  wliole  or  of  a  material  part  of  the 
book  has  been  made.^  Identity  of  material,  ari-ange- 
ment,  etc.,  witli  more  or  less  colorable  alterations,  is 
evidence  that  the  second  book  is  taken  from  the  first.^ 
The  fair  use  wliich  a  subsequent  writer  is  allowed  to 
make  of  a  prior  publication  must  be  such  as  will  not 
materially  injure  the  owner  of  the  first  by  transferring 
to  the  second  its  language  or  materials.^  A  copy,  how- 
ever, is  one  thing;  an  imitation  or  resemblance  an- 
other.^ And  a  copyright  covers,  not  the  ideas,  but  the 
form,  language,  and  arrangement  of  the  book.^  A  fair 
ahndgment,  made  in  good  faith,  although  it  may  in- 
jure the  sale  of  the  original  work,  is  not  an  infringe- 
ment.' To  constitute  a  fair  abridgment,  labor  and 
judgment  must  have  been  bestowed  in  making  a  real 
condensation.  Mere  extracts  of  the  essential  parts  of 
the  original  work  are  not  an  abridgment.'**  In  books 
of  compilation,  such  as  dictionaries,  grammars,  direc- 
tories, digests,  maps,  etc.,  a  certain  amount  of  similar- 
ity is  necessary,  but  a  subsequent  compiler  cannot 
appropriate  a  prior  work  by  servilely  copying  it.  He 
mus!^  bestow  such  labor  upon  the  common  materials 
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12  BulUnger  v.  Mackey,  15  Blatchf.  550. 

13  Baker  v.  Selden,  101 U.  S.  99;  Lamb  v.  Grand  Baplds  Fur  Co.  30 
Fed.  Rep.  -174. 

14  Kennedy  v,  McTammuny,  33  Fed.  Bep.  584. 

13    Stowe  V.  Thomas,  2  Wall.  Jr.  M7.    See  Rev.  Stats.  {  4962. 

16  Beade  v.  Conquest,  9  Com.  B.  N.  8.  75o;  Warne  v.  Seebohm, 
Law  R.  39  Ch.  D.  73;  38  Alb.  L.  J.  256.    See  Rev.  Stats.  {  4952. 

17  Warne  v.  Seebohm,  Law  R.  89  Ch.  D.  73. 

18  Novello  -n.  Sndlow,  12  Com.  B.  177:  Ager  v  P.  A  O.  Nav.  Co.  Law 
R.  26  Ch.  D.  607, 641.  A  person  who  makes  and  sells,  but  does  not 
publish,  a  plate  from  which  a  copyrighted  picture  may  be  repro- 
duced, Is  not  guilty  of  infringement:  Harper  v.  Shoppell,  26  Fed. 
Rep.  519. 

J  72.  Bemedies  for  infringement. — The  owner  of  a 
copyright  which  has  been  infringed  has:  (1)  An  action 
at  law  for  damages.  (2)  A  qui  tarn  action  to  recover  the 
penalties  imposed  by  section  4965  of  the  Revised  Stat- 
utes, which  action  is  an  independent  remedy.*  (3)  A 
bill  in  equity  for  an  injunction  and  an  account  of  profits. 
These  suits  must  be  brought  in  the  federal  courts.* 
The  proper  remedy  at  law  is  an  action  on  the  case.' 
The  declaration  must  allege  that  the  plaintiff  has 
taken  the  specific  steps  required  by  the  statute  to  ob- 
tain a  copyright,  or  show  how  the  plaintiff's  title  was 
acquired.*  In  such  action,  the  question  whether  one 
book  infringes  the  copyright  of  another  is  one  of  fact 
for  the  jury.*  And  the  onus  probandi  is  on  the  party 
alleging  the  infringement.^  Damages  for  the  infringe- 
ment are  to  be  recovered  in  such  action,  and  not  by  a 
suit  in  equity.^  In  a  qui  tarn  action  to  recover  the  pen- 
alties and  forfeitures  the  provisions  of  the  statute  are 
strictly  construed.*  This  is  a  concurrent  remedy.*  But 
if  the  copies  which  infringe  are  not  in  the  possession  of 
the  infringer,  their  value  cannot  be  recovered  in  an 
action  at  law.^**  The  qui  tam  action  abates  by  the  death 
of  the  defendant."  The  usual  remedy  is  a  bill  for  an 
injunction  and  account  of  profits.^*  The  bill  must  state 
the  performance  of  tlie  conditions  required  to  obtain 
a  copyright,  and  a  mere  allegation  that  the  law  was 
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'     JunCS:^  m     r*  ""  """"""  ■"  ■"-■1..',  •b.^n- 
»  no.,o„  win  o,„j,  „„„j  ,„  ,^_j  H  it  cinnot  b. 

p.rtwl,ch  „„„oibe«,p.„„d,.„a  then  the  pl.lntur 
wll    b.  totl  „  hi,  „„„,,.,  1.,.,.    ^„  .,„|,^.„t  I, 

p™™a,  .„a  „h.,  tt,  „,.„,  „,  „„'°„„         „;»„.„ 

H,.  repcri,  ho„-„„, ,,  „. ,„,    „,         J,^^  „^ 

.ffld.v,t.  1„  ,„pp„rt  of  tu,  p|.lniur.,  ,111.  „„„ot  be 
rmd,  b„l  ,r„d,„|„ibi.  „  k,  |„w„g,„.„t.,.    The  pen- 

^t  e.  .„a  f„„i,„„. ta„^ J  ^ j;  ^„. 

•W.  In  eqnlly,  and  .  bill  ..klnj  ,„  th.n,  i,,  pr.  laMc, 

fr°T^'  ""'  "»  ""  •-!  "•  «P'~''  "■"• 
men,.  The  defendant  cannot  be  compelled  ,o  diacover 
the  "nmberof  copie.,  ph,,,,,  „„  „„  |,.„d,  becn«>  they 
«onld  bo  fort.lied."  The  vendor,  of  the  infringing 
nnot  are  also  liable  to  the  owner  of  the  copyright.'^ 

»  S«rony„,Ehrich,MP„.      'V^e<l• 
~.  Lra«  »"■  •%.«.„.  <«• ,  ^>.»»«  •■  "Tl. 
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14  Stevens  v.  Gladding,  17  How.  447:  Gllmorer.  Anderson,  38  Fed. 
Hep.  846.   As  to  what  are  prollt«,  see  Callaghun  v.  Myers,  128  U.  8. 617, 

15  Lawrence  v.  Dana,  4  Cliff.  1;  Farmer  v.  Elstner,  33  Fed.  Rep.  494. 

16  Webb  V.  Powers,  2  Wood.  <fe  M.  497. 

17  r^wrence  v.  Dana,  4  Cliff.  1:  Story  v.  Derby,  4  McLean,  160. 
<ee  Smith  v.  Johnson,  4  Blatchf.  252. 

is    Webb  V.  Powers,  2  Wood.  A  M.  497. 

13    Farmer  v.  Calvert  Co.  1  F14>p.  228. 

20  Stevens  v.  Gladding,  17  How.  447;  Trow  Co.  v.  Curtln,  88  Fed. 
Rt  p.  Slu;  Chapman  v.  Ferry,  12  Fed.  Rep.  693. 

21  Farmer  v.  Calvert  Co.  1  FUpp.  228. 

22.    .Tohnson  v.  Donaldson,  3  Fed.  Rep.  22;  Chapman  v.  Ferry,  12 
Fed.  Rep.  fiJKi;  Callaghan  v.  Myers,  128  IT.  S.  617. 

23    Daly  v.  Palmer,  6  Blatchf.  256;  Greene  v.  Bishop,  1  Cliff.  186L 

i  73.  Aflsisrnmont  of  copyriglit.— In  order  to  be  valid 
ai  against  subsequent  bona  fide  purchasers,  a  copyright 
must  be  assigned  by  an  instrument  in  writing,  recorded 
in  the  office  of  the  librarian  of  Congress  within  sixty 
days  after  its  execution.^  But  an  assignment  is  good 
inter  partes  and  against  all  except  such  purchasers 
without  an  instrument  in  writing.'  A  local  or  partial 
assignment  is  valid  in  equity.'  An  execution  sale  of 
the  stereotype  plates,  etc.,  does  not  carry  with  it  the 
copyright.*  The  mere  assignment  of  a  copyright  does 
not  carry  with  it  the  right  to  the  renewal.*  A  publisher 
in  whose  name  a  copyright  stands  under  an  agreement 
to  pay  a  royalty  to  the  author  cannot  assign  the  same.* 
A  copyright  may  be  assigned  to  an  alien,  for  the  statute 
only  prevents  a  copyright  from  being  given  in  the  first 
instance  to  an  alien  or  for  the  work  of  an  alien.^ 

1  Rev.  stats.  U.  8.  H935. 

2  Callaghan  t>.  Myers,  128  IT.  S.  617, 658;  Webb  v.  Powers,  2  Wood, 
(fe  M.  497.  Of,  Cowen  v.  Banks,  24  How.  Pr.  72;  Hubbard  v.  l*homp8on. 
25  Fed.  Rep.  188. 

8   Keene  v.  Wheatley,  9  Am.  Law  Reg.  33. 

4  Stevens  v.  Cady,  14  How.  528;  Stevens  v.  Gladding,  17  How.  447. 

5  Plerpont  v.  Fowle,  2  Wood.  A  M.  22.  In  Paige  v.  Banks,  13 
Wall.  60H,  it  wan  held,  upon  th^  facts  of  that  case,  that  the  right  to 
the  renewed  term  was  In  the  assignee. 

6  Pulte  V.  Derby,  5  McLean ,  828. 

7  Carte  v.  Evans,  27  Fed.  Rep.  861. 


CHAPTEB  TI. 

ANIMAL^ 

-  Property  In  snlnuita /(TO  M 


id  tJablllUet  of 


oJi-W«hto(linntlDg. 
ra  or  wild  Bnlmitls— Suci 


-  Stemiei  -  Eslrays- Dogs. 


.  --.    '^-~  "■  uiurigagea  wiLmaig. 

Bom,  .„|,„.„  „  „„,  ,„  ^  „„„„„  .„tj„„a  1. 
mm,  .dominion,  ,nd  "seldom,  U  „■„,  found  w.nder- 
ingat  tars,,"  1  „h|l, other,  m  u.n.Uy [onnd  .t  Uborly 
•nd  .,,  only  .object  to  mm',  eenttol  wl„„  contlned,  or 
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any  one's  poss(^ss1on,  they  are  the  subjects  of  absolute 
property,  just  as  any  inanimate  object.*  This  qualified, 
property  in  living  animals  ferce  naturoe  may  arise  in 
three  ways :  per  iiidustriam,  ratione  impotentioe,  ratio7ie 

1.  Fier  induatHam^  or  by  possession,  that  is,  by  a 
man's  taking,  killing,  or  confining  the  animal  so  that 
it  is  within  his  power,  or  by  his  reclaiming  it  and 
making  it  tame  by  art.  It  is  important  to  determine 
what  taking  or  possession  is  sufficient  for  this  purpose. 
The  general  subject  of  possession  is  treated  subse- 
quently,^ but  it  may  be  said  here  that  two  things  must 
c<)ncur  to  create  it,  fact  and  intention,  i.  e.,  actual  power 
over  the  animal,  and  the  will  to  avail  one's  self  of  that 
power.*  The  fact  does  not  consist  especially  in  our 
holding  the  thing  bodily,  but  in  a  general  way  that  it 
is  by  any  means  within  our  power.  Whether  it  is 
force,  craft,  education,  or  need  that  puts  an  animal  at 
our  disposition  makes  no  difference.  A  lion  in  a  cage, 
fish  in  a  tank,  a  bird  whose  wings  have  been  cut,  a 
doer  so  tamed  that  it  comes  and  goes,  bees  that  return 
to  their  hive,  are  all  our  property  because  they  are  in 
our  power  and  possession.'  Hence,  the  mere  pursuit 
of  animal,  although  close,  and  although  the  animal 
may  have  been  wounded,  is  not  such  a  possession  as 
to  vest  property  in  the  pursuer,  or  give  him  a  right  of 
action  against  one  who  steps  in  and  takes  the  game.^<^ 
And  so  where  a  school  of  mackerel  were  nearly  sur- 
rounded by  a  seine  and  their  escape  highly  improbable, 
a  third  party  may  yet  lawfully  take  them  by  rowing 
in  the  opening,  for  they  are  not  actually  captured.^^ 
But  an  established  usage  among  whalers  that  when  a 
harpoon  has  been  fixed  in  a  whale  which  is  pursued,  it 
shall  belong  to  the  boat  so  striking  it,  although  it  may 
have  broken  away,  has  been  upheld."    When  one  has 
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bis  hand  on  tlie  animal  so  that  there  is  no  doubt  of  his 
ability  to  cumpleie  the  possession,  It  becomes  bis  prop- 
erly." Anil  so  l)ees,  when  hived  and  reclaimed,  are 
property,"  and  doves  and  pigeons  whicb  retorn  (o  Iba 
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11    Yciun(cr.H1chenK,«aB.«lH.    Thl- I- lltte  therane  menllonea 
fn  Dig.  il,  1,  K.    See  Imranmn,  Coan  de  Droit,  4.  so.  K§. 

A  conlmry'iniwo  wu  shown  In  ^erdeen  Arcllo  Co.  v.  Sutter,  4 
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and  regain  their  natural  liberty,  they  cease  to  be  prop- 
erty.^ In  the  case  of  animals  in  the  habit  of  going  and 
coming,  the  rule  is  that  they  are  deemed  property  as 
long  as  they  retain  the  animum  revertendt.  If  they 
lase  it,  they  cease  to  be  property  and  may  be  taken  by 
any  one ;  and  they  are  considered  as  losing  the  anU 
mum  reverteridi  when  they  lose  the  habit.*  The  animal 
does  not  cease  to  be  property  until  it  has  regained  its 
natural  liberty.  So  if  a  singing  bird,  or  parrot,  escapes 
from  its  cage  to  the  street  or  an  adjoining  house,  or  if 
a  monlcey  slips  its  collar,  or  if  animals  escape  from  a 
menagerie,  they  do  not  become  the  property  of  the 
tirst  person  capturing  them,  for  such  an  escape  does 
not  restore  them  to  their  natural  liberty.'  If  wild 
geese  which  have  been  tamed  and  domesticated  are 
friglitened  away  from  the  owner*s  custody,  but  do  not 
return  to  their  natural  liberty,  they  continue  to  be  his 
property  and  trover  lies  against  one  who  detains  them.* 
When  reclaimed  bees  desert  the  hive  they  are  still 
property  as  long  as  the  owner  may  see  and  easily  pur- 
sue them.^ 

2.  Batione  impotentice.  The  owner  of  land  on  which 
are  the  young  of  animals  which  cannot  take  wing  has 
a  qualified  property  in  them,  for  they  are  withjn  his 
power.'  Such  owner  may  have  trespass  against  one 
who  invades  this  property,^  and  it  is  in  some  cases 
larceny  to  take  it.*  , 

1  Goffv.  Kilts,  15  Wend.  590;  2  Kent  Com.  34S. 

2  Inst.  2, 1,  15;  The  Ca«e  of  Swans,  7  Co.  Rep.  90.  The  Code  Na- 
prleon,  art.  684,  provides  that  pigeons,  rabbits,  and  fish  which  puss 
to  another  pigeon-house,  warren,  or  pond,  belong  to  the  own(  r  (.f 
these  things,  provided  they  have  not  been  drawn  thither  by  f ran  1 
or  artifice.  See  Code  of  I^.  art.  519,  to  the  same  effect.  In  some^nses 
putting  a  collar  or  mark  on  a  reclaimed  wild  animnl  will  continue 
one's  property  in  it:  2  Blacltst.  Com.  *.)2;  7  Co.  Rpp.  90. 

3  Manning  t'.  Mltcherson,  69  Ga.  447;  47  Am.  Rep.  764;  Goflf  v. 
Kilts,  15  Wend.  550. 

4  Amory  v.  Flvn,  10  Johns.  102;  6  Am.  Dec.  316.  This  ruling  is  Irv 
accordance  with  Inst.  2, 1, 16;  Dig.  41, 1, 5,  g  G;  CivU  C^ie  Lu.  art.  Ul€. 
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i,  ^6.    FTOpartjriii  uiimal)  MUane  «Dli— Kislit  of  hunt- 
ing.—  Properly  in  animalB  /a-re  nalurce   not  cauglit 
means  only  the  exclusfvo  right  to  ealch,  kill,  and  ap- 
propriate Bucli  animals,  and  exists  eitlier  ralione  ioH  or 
raJiontpHvilegiV    Properly  rationcsoH  Is  the  common- 
law  right  which  every  owner  of  land  has  to  kill  anil  take 
all  such  animals /ene  naluTte  as  may  from  time  to  time 
be  foimd  on  Lis  iand,  and  as  soon  as  this  right  is  exer- 
cised the  animal  so  killed  or  caught  becomes  the  abso- 
lute property  of  the  owner  of  the  soil.'  As  a  consequence 
of  this  propertj',  it  has  been  held  that  wild  bees  in  a  tree 
and  their  honey  belong  to  the  owner  of  the  land  where 
tlie   tree   sUinda.'    A   person  who,  without  authority 
from   tlie  land-owner,  hives  a  swarm  of  bees  on  hia 
land,  cannot  maintain  an  action  against  a  third  party 
who  takes  them  away,*    Xhn  o^'"^"^  °'  land  covered 
with  navigable  water  |,as  i,      eXC^-"^''''*'  '"''^''*  "■  "*"*"'' 
the  game  flying  over  Iha         ,   r  *    l^  shoot  game  on 
another's  land  without  h    Va**  .      &  tieapaBS*    When 
game  has  been  killed  bj  V^jSe  '*  ^^et  W>  ■«1»"'"  ^■^"'^^^ 
belong?    I-'theunaiUJ./^h^    g9p»'7^,Vv^Weon\5'°'>^^^ 
trespass,  while  the  «n/;!;»>J      *'  hil^*"^  wt'^''  "^  ^'^^  ,   ^ 
main  his  properVC^NJ^-li  I'  li^^  8«c\.  "'^"'*^-^' 
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come  the  property  of  the  owner  of  the  land?  Two 
views  are  taken  of  this  question  in  America,  and  a 
third  solution  will  be  here  suggested.  Tlie  first  view 
is  that  "  if  property  in  game  be  made  absolute  by  re- 
duction  into  possession,  such  reduction  must  not  be  a 
wrongful  act,  for  it  would  be  unreasonable  to  hold  that 
the  ac  of  a  trespasser,  that  is,  of  a  wrong-doer,  should 
divest  the  owner  of  the  soil  of  his  qualified  property  in 
the  game,  and  give  the  wrong-doer  an  absolute  right  of 
property  to  the  exclusion  of  the  riglitful  owner ;  but  in 
game  when  taken  or  killed  there  is  absolute  property 
in  some  one,  and  therefore  the  property  in  game  found 
and  taken  by  a  trespasser  on  the  land  of  A  must  vest 
either  in  A  or  the  trespasser,  and  if  it  be  unreasonable 
to  hold  that  the  property  vests  in  the  trespasser  or 
wrong-doer  it  must  of  necessity  be  vested  in  A,  the 
owner  of  the  soil.**^  The  second  view  is  that,  although 
the  hunter  has  been  guilty  of  a  trespass,  the  game 
taken  or  killed  by  him  becomes  his  property.*  Accord- 
ing to  this  view,  a  person  who  takes  game  on  another's 
land,  in  spite  of  a  prolubitlon  to  do  so,  is  liable  simply 
for  the  trespass,  but  becomes  the  owner  of  the  game  be- 
cause in  taking  that  he  injured  no  property  right  of  the 
land-owner.*  The  true  solution  of  the  question  would 
seom  to  be  that  in  those  States  and  communities  where 
it  is  customary  for  persons  to  shoot  over  the  lands  of 
others,  there  is,  in  the  absence  of  any  express  prohibi- 
tion, an  implied  license  from  the  land-owners  to  the 
public  to  do  so,  and  a  hunter  in  such  case,  not  being  a 
trespasser,  acquires  property  in  the  game  he  captures.^® 
This  is  in  strict  analogy  with  the  established  rule  that 
in  States  where  it  is  customary  for  cattle  to  roam  at 
large  they  do  not  trespass  in  cropping  grass,  etc.,  which 
belongs  to  the  land -owner  much  more  completely  than 
animals  ferae  natm'CB.^^    But  if  individuals,  or  the  pub- 
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lie  by  Qonnplcnnua  notices,  are  fi>rbidden  to  shoot  over 
certain  land,  then  tiiiauthoriEed  hunlersHretrespasaers, 
and  it  would  seem  Ibey  aoquire  no  riglit  of  property  Id 
tlie  game  taken."  Tlie  possession  ot  a  trespasser  is, 
however,  good  against  all  the  world  eicept  the  true 
owner."  Tbla  subject  is  regulated  by  statute  in  some 
States." 

I    BlBd«s  V.  HIggs.  11  H.  L.  CaB.  (01,  t3l.    Pfop*rty  mtlnne  prlifi- 
Uiilt  eilBtab;  virliie  of  Ibc  crown  grBntolalrunchlit  tu  wliesBiDe, 

^  s    B]_a<Hi  B.  HlgM.  II  H,  r..  Ca8.«ll,lt3l,approTeil1n  Rpirolb^. 

Unsaid,  oiiltorJhBt  popertyRi  iiniraB"»/'rS'.ml«™™ol*reduw^ 


0    flotr  V.  Kllu,  in  Wpnil.  tai:  v. 
c.  BM.    amlTO,  UrouEblon  v,  ^n| 


1  o  Ice  or  by  VorWddlog  tli8°^'>  ^^  Vd-J^  ^fi?,<Vl>»^*- 
.Ll.toHlH.I.I>.«l&iiJt% 
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land  without  his  will  for  the  purpose  of  fox  hunting:  Paul  v.  Sum- 
merhayes,  Law  R.  4  Q.  B.  D.  9.  But  a  trespass  may  be  Justified  la 
pursuing  a  noxious  aiilmai  to  another's  laud  to  be  destroyed:  Guu- 
dry  V.  Felthatn,  1  Term  Rep.  334. 

13  8ee;>o««,  PartlV. 

14  Code  of  Ga.  {  4441;  Pub.  Gen.  Laws,  Md.  art.  27,  ?  13«;  Texas 
StHt.  of  March  31 ,  188.=>:  Holtzgraf t  v.  State,  2ii  Tex.  App.  404.  An  Ohio 
stiitute  makes  it  a  penal  offense  for  any  one  who  has  been  notified 
by  the  owner  not  to  hunt  on  enclosed  or  bounded  lands,  or  on  land 
where  there  Is  a  conspicuous  notice  of  "  no  shooting,"  to  do  so:  Slate 
V.  Shannon, ,%  Ohio  St  4^3. 

§  77.  Grant  of  the  right  of  hunting. — A  grant  to  an- 
other of  the  exclusive  right  of  hunting  and  fishing  on 
the  lands  of  the  grantor  forever  is  the  grant  of  a  profit 
a  prendre,  and  is  not  a  revocable  license.*  Such  right 
is  an  interest  in  realty.^  When  the  exclusive  right  of 
shooting  over  an  estate  has  been  granted,  the  cutting 
down  of  trees  in  the  ordinary  management  of  the  estate 
cannot  be  prevented  by  the  possessor  of  such  right,  al- 
though it  may  be  injurious  to  the  shooting.*  The  ex- 
istence of  such  right  in  a  third  party  does  not  prevent 
the  sale  of  the  land  in  lots  subject  thereto,  if  not  de- 
structive of  such  right.* 

1  Bingham  v.  Ha1en«»,  15  Or.  208.  As  to  soectal  licenses  to  take 
animals  on  the  land  of  the  grantor,  see  Ferguson  v.  Miller,  1  Cowen, 
343;  13  Am.  Dec.  519;  Adams  v.  Burton,  43  Vt.  36. 

2  Ewart  v.  Graham,  7  H.  L.  Cas.  831.  The  grantee  Is  not  author- 
ized to  give  general  permits  to  others  to  hunt  over  the  land:  Blug- 
hum  V.  Salene,  15  Or.  208. 

3  Gearns  i>.  Baker,  Law  R.  10  Ch.  355. 

4  Pattlson  v.  Gilford,  Law  R.  18  £q.  259. 

§  78.  Bights  and  liabilities  of  owners  of  wild  animalg  — 
Succession.  —  Trespass,  trover,  or  replevin  lies  against 
one  who  unlawfully  takes  a  reclaimed  or  confined  ani- 
mal fercB  vaturce;^  and  an  action  lies  for  injuries  in- 
flicted upon  them.'  But  it  is  not  larceny  to  capture  or 
kill  such  animals  unreclaimed  or  unconfined;*  nor, 
at  common  law,  was  it  larceny  to  take  animals  ferce 
naturcB  even  when  reclaimed  or  confined  unless  they 
were  fit  for  food.^    Thus  at  common  law,  monkeys. 
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6  3  Co.  Inst.  110;  2  Bishop  on  Criminal  Law,  9  775.  Bnt  where  a 
trespaflser  killed  rabbits  and  hid  them,  intending  to  talce  them 
away  later,  and  did  return  for  that  purpose  in  three  hours,  the 
kUliiifirand  removal  were  a  continuous  act,  and  therefore  not  larceny: 
Queen  v.  Townly,  Law  B.  1  C.  C.  315. 

7  3  Co.  Inst.  109, 110. 

8  2  Bishop  on  Criminal  Law,  {  781*  et  seq. 

9  Haywood  v.  State,  41  A  rk.  479.  In  this  case  the  conrt  expressed 
the  opinion  that  the  case  of  Warren  v.  State,  1  Greene,  lOfl,  holding 
coons  not  to  be  the  snbj«^ct  of  larceny  bi'cause  not  fit  for  food,  would 
not  be  regarded  by  colored  people  as  sound  law  or  good  taste. 

10  State  V.  House,  6o  N.  C.  315;  6  Am.  Rep.  744. 

11  Decker  v.  Gammon,  44  Me.  3':2;  69  Am.  Dec.  90;  Oakes  v.  Spanld- 
Ing,  40  Vt.  347;  94  Am.  Dee.  404;  Laverone  v.  Mangtanti,  41  Cal.  i;«; 
10  Am.  Rep.  269,  n;  Van  Leuven  v.  Lyke,  1  K.  Y.  515;  49  Am.  Dec. 
U6. 

12  Canefox  v.  Crenshaw,  24  Mo.  199;  69  Am.  Dec.  427.  See  post,  S  83» 
11.4. 

18   Croswell,  Exrs.  dk  Admrs.  {  334;  Wentwortb,  Office  Exr.  143. 

14  8  Redfield  on  Wills,  W.i;  Co.  Litt.  8  a. 

15  Co.  Titt.  R  a.  But  fish  in  a  tank  go  to  the  executor:  Bacon's 
Abr.  tit.  Exrs.  H.  3. 

16  3  Redfield  on  Wills,  149.  Co.LItt.8a.  It  is  said  in  1  Williams  on 
Executors,  704,  that  the  young  of  pigeons  in  dove-houH'>s  net  abk^  to 
fly  go  to  the  executor.    JSed  qucere.    As  to  bees,  see  ante,  2  75,  u.  5. 

17  Ford  V.  Tynte,  31  Law  J.  Ch.  177. 

J  79.  Game  laws.  —  Game  oonsists  of  those  animals 
ferce  naturae  which  are  ftt  for  tlie  food  of  man.*  Ques> 
tions  touching  the  right  to  take  game  generally  have 
been  previously  discussed.^  Property  in  uncaught  ani- 
mals fercB  naturcB  on  the  public  lands  is  vested  in  tho 
State,  whicli  may  withhold  or  grant  to  individuals  the 
right  to  take  them,  or  regulate  the  exercise  of  the  right.' 
And  the  State  may  give  the  exclusive  right  to  take 
such  animals  to  its  own  citizens.*  The  State  has  also  a 
right  to  forbid  the  killing  of  certain  animals,  and  to 
regulate  the  time  when  any  game  may  be  taken  either 
on  public  or  on  private  lands.^  And  in  most  States 
there  are  statutes  prescribing  the  time  when  game  may 
be  killed  or  sold.*  A  statute  which  makes  it  unlawful 
to  have  or  sell  certain  kinds  of  game  between  certain 
dates  is  constitutional,  although  the  game  may  be  Im- 
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ported  from  another  State,  or  acquired  when  snoh  pos- 
session was  lawful.' 

1  Blades  v.  Ulggs,  11  H.  L.  Cas.  621, 631,  per  Lord  Westbury. 

2  AnU,U7(i,7I. 

3  Allen  v.  Wlcfcoff,  48  N.  J.  L.  90;  Magner  v.  People,  97  III.  320,  334. 

4  McCready  v.  Va.  iM  U.  S.  391;  Allen  v.  Wlokoff,  48  N.  J.  L.  90. 

5  State  V.  Norton,  45  Vt  258;  Magner  v.  People,  07  111.  320;  State 
V.  Jady,  70  Mo.  App.  524. 

6  Pub.  Gen.  Laws  of  Md.  art  99;  Rev.  Stats.  111.  ch.  61;  Gen. 
Laws  Colo.  ch.  41 ;  Mass.  Act  of  1879,  ch.  209. 

7  Phelps  V.  Racey,  60  N.  Y.  10;  19  Am.  Rep.  140;  Magner  v.  Peop'e, 
97  111.  320.  cy.  Stale  v.  Saunders,  19  Kan.  127;  .7  Am.  Hep.  98.  Cantrn, 
as  to  Imported  game.  Com.  r.  Hall,  l'*'  Mass.  4iu;  85  Am.  Bep.  387. 
6>ee  Bowman  v.  Chicago  etc.  By.  Co.  125  U.  ri.  465. 


u    Tb\s  rule  has 
deoAs- 


ceny  because  of  their  «« i  \  ^  1^"  -e.^  '^^^^  ^"^ 
been  changed  by  statm'^^  ^^ ,  ti^^V.tftt©s,  aud  by 
ions  in  others."   Unde^^  ^  V '  w>^       oV^^^  ^^^  ^"^'^  "^""^ 


§  80.  Domestic  animals— Bt^tntory  regulations— Es- 
trayg— Dogs.— There  are  in  many  States  laws  for  the 
suppression  of  contagious  diseases  among  animals  by 
quarantining  or  killing  them.^  Such  statutes,  o.^n 
when  relating  to  the  importation  of  cattle  from  other  ! 

States,  are  valid.'  Provisions  as  to  branding  stock,  the 
registration  of  the  brands,  etc.,  exist  in  some  of  the 
States.'    EstraySy  at  the  common  law,  were  domestic  | 

animals  wandering  at  large,  the  owner  of  which  is  un-  | 

known.*    But  animals  on  a  range  are  not  estrays,    '-  ' 

though  their  exact  whereabouts   are  unknown.*    In  , 

most  of  the  States  there  are  statutes  regulating  thp  tak- 
ing up,  keeping,  and  sale  of  estrays.®    Such  statutes  are  ; 
a  valid  exercise  of  the  States'  police  power,  and  not  un-  1 
constitutional  as  depriving  the  owner  of  bis  property 
without  due  process  of  law.T    "Wtie^  a  sale  of  an  estray  ; 
has  been  made  In  con forixju     ^^h  the  statute,  the  pur- 
chaser gets  a  good  titled     ^        ^^e  domestic  anim.As.» 
The  owner  may  maintaii^    <)0,^^        ot  tTOver  for  them  ,^*  "^ 

but  at  common  law  ther>    ^Va<^V^^  f  the  subjects  ol  lar-  i 
1. /  *u.....  .  ^  \.  ^^      *iOV        „    Trv.\a  rule  baa  i 
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regulate  the  keeping  of  dogs  and  aathorize  their  de- 
struction when  not  licensed  J' 

1  Pub.  Gen.  Laws.  Md.  art  58:  Pa.  Laws,  1889,  No.  167;  Ind.  Laws, 
1889,  ch.  212;  Mo.  Laws,  1887,  p.  22;  Colo.  Laws,  1889,  ch.  182;  Newark 
Co.  V.  Hunt,  60  N.  J.  L.  308. 

2  Klmmlsh  v.  Ball,  129  U.  S.  217. 

3  Rev.  Stats.  Tex.  art.  4.'W6,  et  seq. ;  Davis  v.  State,  13  Tex.  App 
215;  Myers  v.  State,  21  Tex.  App.  448;  Black  v.  Vauglian,70  Tex.  47; 
Stewart  v.  Hunter,  16  Or.  62;  Qross  v.  Watkins,  11  Colo.  550;  State  v. 
Uubriel,  88  Mo.  631. 

4  1  Blackst  Com.  297,  296. 

5  Stewart  v.  Hunter,  16  Or.  62;  6  Am.  St.  Bep.  267. 

6  Pub.  Gen.  Laws,  Md.  art.  34 ;  Purdon's  Dig.  1578;  Wagner's  Stats. 
Mo.  ch.  131,  p.  1297;  Colo.  Gen.  Laws,  i  2665;  Colo.  Laws  ol  1887,  p.  414; 
Kansas  Act  of  1887,  ch.  229;  Code  of  Ga.  i  1427,  et  seq.  See  note  to 
Stewart  v.  Hunter,  8  Am.  St.  Rep.  267. 

7  Campbell  t;.  Evans,  46  N.  Y.  356;  Campau  v.  Langley,  39  Mich. 
451;  33  Am.  Rep.  414;  Stewart  v.  Hunter,  16  Or.  62.  Some  cases,  how- 
ever, hold  that  a  sale  of  estrays  without  actual  or  constructive  notice 
to  the  owners  is  invalid,  although  authorized  by  the  statute:  Varden 
V,  Mount,  78  Ky.  86:  39  Am.  Rep.  208;  Poppen  v.  Holmes,  44  III.  862;  UZ 
Am.  Dec.  186;  Rockwell  v.  Nearing,  35  N.  Y.  302;  Donovan  v.  Mayor 
etc.  of  Vicksburg,  29  Miss.  247;  64  Am.  Dec.  143;  Wilcox  v.  Hemming, 
68  Wis.  144;  46  Am.  Rep.  625.  See  on  this  subject  generally,  note  to 
Blair  v.  Forehand,  97  Am.  Dec.  88.  A  distinction  should  be  noted  be- 
tween the  seizure  of  cattle  damage  feasant  and  the  taking  up  of  es- 
trays: Rockwell  V.  Nearing,  35  N.  Y.  302, 308.  County  commissioners, 
if  authorized  so  to  do,  may  prescribe  what  kind  of  animals  may  run 
at  large:  Welch  v.  Bowen,  103  Ind.  252;  note  to  Robinson  v.  Mayor 
of  Franklin,  34  Am.  Dec.  640;  note  to  Flint  River  Steamboat  Co.  v. 
Foster,  48  Am.  Dec.  276. 

8  Kinney  v.  Rae,  70  Iowa,  509;  Stephenson  v.  Brunson,  83  Ala.  455. 

9  State  V.  McDufBe,  34  N.  H.  523;  69  Am.  Dec.  516.  Contra,  State 
V.  Harriman,  75  Me.  562;  46  Am.  Rep.  423. 

10  Wheatly  v.  Harris,  4  Sneed.  468;  70  Am.  Dec.  258,  n.;  Mullaly  w. 
People,  86  N.  Y.  365;  note  to  Harrington  v.  Miles,  15  Am.  Rep.  356.  In 
Dodson  V.  Mock,  4  Dev.  &  B.  146;  32  Am.  Dec.  677,  it  was  held  that 
the  pecuniary  value  of  a  dog  need  not  be  proved  in  order  to  main- 
tain trespass  against  one  for  killing  him.  In  Jemison  v.  S.  W.  R.  R. 
75  Ga.  444;  58  Am.  Rep.  476,  it  was  held  that  no  action  lies  for  nefjli' 
penny  killing  a  dog.  An  old  law  writer  says:  "Although  hounds, 
greyhounds,  and  spaniels  be  for  the  most  part  but  things  of  pleasure 
that  hindereth  not,  but  they  may  be  valuable  as  well  as  instruments 
of  music,  both  tending  to  delight  and  exhilarate  the  spirits;  a  cry  of 
hounds  hath,  to  my  sense,  more  spirit  and  vivacity  than  anv  other:" 
Went  worth.  Office  Executor,  143  (I4th  ed).  Some  history  and  poetry 
relating  to  nogs  maybe  found  in  the  opinion  of  Appleton,  C.  J.,  In 
State  t\  Harriman,  75  Me. 562;  46  A m.  Rep. 423,  n. ;  and  State  v.  Yates. 
Fayette  Co.  (Ohio)  C.  P.  37  Alb.  L.  J.  232. 

11  4  Blackst.  Com.  235;  Ward  v.  State,  48  Ala,  161;  17  Am.  Rep.  Kl; 
State  V.  Lymus,  2H  Ohio  St.  400;  20  Am.  Rep.  772;  State  r.  Holder,  81 
N.  C.  527;  31  Am.  Rep.  517;  State  v.  Doe,  79  Ind.  9;  41  Am.  Rep.  699; 
Town  of  Wilton  v.  Town  of  Weston,  48  Conn.  *}6. 

12  Harrington  v.  Miles,  11  Kan.  480;  15  Am.  Rep.  3S5;  Stnte  v. 
Bxown,  9  Baxt.  53;  40  Am.  Rep.  81;  Mullaly  v.  People,  80  N.  Y.  365; 
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unless  he  accompanies  it,'  or  knows  that  it  is  in  tlie 
habit  of  doing  damageJ®  In  somo  Slates,  the  common- 
law  rule  as  above  stated  is  not  in  force,  and  it  is  held 
that  wliere  it  is  customary  for  cattle  to  run  at  large  on 
unenclosed  lands,  they  are  not  trespassing  in  doing 
so  because  there  is  an  implied  license  from  the  land- 
ovvners.^i  The  application  of  these  rules  will  determine 
what  constitutes  a  trespass  by  animals.  If  trespassing, 
the  owner  or  occupier  of  the  land  has  three  remedies  : 
he  may  impound  the-trespassing  cattle,  or  drive  them 
away,  or  sue  for  the  damages  caused  bj'^  the  trespass.*' 

1  3  Blackst.  Com.  211:  Tonawatida  R.  R.  Co.  v.  Mnriger,  5  Denio, 
255;  49  Am.  Dec.  239,  n.,  248,  w.here  this  subject  Is  elaborate] v  dia- 
cassed;  Myers  v.  Dodd,  9  Ind.  'iyO;  6^  Am.  Dec.  624;  B.  <fc  O.  R.  R.  Co. 
V.  Lamborn,  12  Md.  257:  Gresham  v.  Taylor,  51  Ala.  50^;  Fren^^h  v. 
Cresswell,  13  Or.  418;  Davis  t-./Campbell,  23  Vt.  2:^.  Th's  rnle  Is  es- 
tablished by  statute  iu  same  States:  Wells  v.  Beal,  9  Kan.  5s>7. 

2  Dovaston  v.  Payne,  2  Black.  H.  527;  Tlllett  r.  Ward,  Law  R.  lO 
Q.  B.  D.  17,  In  note  to  Amsteln  v.  Gardner,  132  Mass.  2.S;  42  Am.  Hep. 
421;  Hartford  v.  Brady,  114  Mass.  4«8:  Coal  v.  Crummet,  13  Me.  250. 

3  Stackpole  v.  Healey,  t«  Mass.  33:  8  Am.  Deo.  l?!:  Harri<>on  v. 
Brown,  5  Wis.  27;  Tonawanda  R.  R.  Co.  v.  Mmiger,  5  Denio,  255;  43 
Am.  Dec.  239. 

4  Mills  V.  Stark,  4  N.  H.  512;  17  Am.  Dec.  444;  Holladay  v.  Marsh, 

8  Wend.  14:;  20  Am.  Dec.  (578. 

5  Richardson  v.  Milburn,  11  Md.  340;  Moore  v.  Levert,  24  Ala.  310; 
Lawrence  v.  Jenklijs,  Law  R.  a  Q.  R.  1>.  274:  Child  v.  Hearn,  Law  R. 

9  Ex.  170;  Lyon  v.  Merrick,  105  Mass.  71;  Krskiue  v.  Adeane,  Law  R. 
8  Gh.  766. 

6  3  Kent  Com.  438:  Coster  v.  Tide  Water  Co.  18  N.  J.  Kq.  P4:  Mc- 
Keever  v.  Jenks,  59  Iowa,  300;  note  to  Myers  v.  DodJ,  W  Am.  Dec. 
624. 

7  D'Arcy  v.  Miller,  86  111.  102;  29  Am.  Rep.  11:  Mooney  v.  May- 
nard,  1  Vt.  470;  18  Am.  Dec.  OK):  Mann  r.  Williamson,  70  Mo.  661; 
Walker  t).  Watrons,  8  Ala.  4»3;  Child  v.  Hearii,  r,aw  R.  o  Ex.  17rt; 
Scott  V.  Grover,  66  Vt.  499;  48  Am.  Rep.  814.  Sdme  caStS  hold  that  if 
the  partition  fence  is  out  of  repair  through  th'»  joint  neerlwt  of  both 
plaintiff  and  defendant,  or  tlie  maintainiiig  of  it  is  mutually  waived, 
the  common-law  rule  applies,  and  esich  owii'  r  is  li  ibl-^  for  th**  tres- 
passes of  his  cattle:  Milligan  v.  Wehinger.  68  Pii.  St.  'VJi',  WVbbPr  v. 
Classon, :«  Me.  26:  Myers  v.  Dodd,  9  Ind.  2r<0;  OS  Am.  Dpp.  624:  Ayles- 
worth  V.  Herrington,  17  Mich.  417.  Soe  g»nprally  iiot*»s  to  Mrers  r*. 
Dodd,  68  Am.  Dec.  636,  and  Tonawanda  II.  R.  Co.  v.  Mnngpr,  49  Am. 
Dec.  251.  When  cattle  trespassing  on  th»»  lani  of  ce  ]v»r8on  pass 
thence  to  the  land  of  another,  thf  latter  h.MS  a  right  of  action  against 
the  owner  of  the  cattle:  Lori  v.  Wormwood,  2"j  Me.  -82;  50  Am.  Dec. 
686;  McDonnell  v.  R.  R.  Co.  115Ma.s3.  5*^. 

a  Woolf  V.  Chalker,  31  Conn.  121 :  81  Am.  Dec.  175^  Contra^  Chunot 
V.  Larson,  48  Wis.  636;  28  Am.  Rep.  567. 
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less  the  owner  of  the  cattle  would  be  liable  to  an  action.^ 
Cattle  in  actual  use  of  a  party  cannot  be  distrained,  as 
a.  horse  being  ridden.'  When  there  is  no  sufiicient 
pound  tlie  animal  taken  up  may  be  impounded  in  any 
one's  barn  or  enclosure.^"  When  the  animal  is  im- 
pounded on  private^  premises,  a  subsequent  tender  of 
sufficient  compensation  for  the  damage  done  is  good, 
and  if  in  order  to  obtain  a  release  an  excessive  sum  is 
paid,  it  may  be  recovered  baclc."  Driving  cattle  to  the 
highway  till  the  owner  comes  and  then  asking  for 
damages  is  not  an  impounding.*^  But  the  owner  of 
cattle  being  unlawfully  impounded  on  anotlier's  land 
may  not  take  them  by  force."  The  sale  of  impounded 
cattle  must  be  by  judicial  process  or  in  pursuance  of 
the  statute."  Under  some  statutes  trespassing  animals 
may  be  sold  to  pay  damages  without  a  prior  demand 
on  the  owner.**  The  damages  to  be  assessed  are  for 
the  trespass  far  wliich  tlie  cattle  have  been  impounded.** 
Trespass  or  replevin  lies  for  an  illegal  distraint." 

1    3  Blackst.  Com.  6, 13, 13. 


De  Louch,  78  Ga.  50.    As  to  the  constitutionality  of  such  statutes,  see 
note  to  Blair  v.  Forehand,  ij7  Am.  Dec.  88. 

3  Chaffee  v.  Harrington ,  ftD  Vt.  718;  Nafe  t».  Letter,  103  Ind.  138; 
Jones  V.  Clauser,  114  Ind.  3S7;  note  to  Stewart  v.  Hanter,  8  Am.  St. 
Rep.  271.  But  the  rlRht  of  a  person  to  hold  cattle  Impounded  for 
trespasslnsr  Is  not  affected  by  subsequent  Irrejfulhrltles  before  the 
Justice,  nor  by  his  claiming  too  large  a  sum,  unless  the  proper  sum  is 
offered  and  refused:  Leavitt  v.  Thompson,  51 N.  Y.  52. 

4  Johnston  v.  Kirchoff,  31  Minn.  451.  Cf.  Marshall  v.  Yoos,  20  111. 
App.  608. 

5  Sligleton  v.  Williamson,  7  Hurl.  <&  N.  410;  Mooney  v.  Maynard, 
1  Vt.  470;  IS  Am.  Dec.  fiw;  Anderson  v.  Wooley,  104  Ind.  165;  Coor  v. 
Rogers,  97  N.  C.  143;  Barrett  v.  Dolan,  71  Iowa,  94. 

6  Stackpole  v.  Healy,  16  Mass.  33;  8  Am.  Dec.  121,  n. 

7  Orser  v.  Ktorms,  9  Cowen,  6S7;  13  Am.  Dec.  543,  note  as  to  con- 
structive possession. 

8  Dickson  v.  Parker,  8  How.  (Miss.)  219;  34  Am.  Dec,  78. 

9  Field  V.  Adams,  12  Ad.  &  E.  64);  Storey  r.  Uobinson,  6  Term 
Rep.  138.    But  a  dog  may  be:  Bunch  r.  I.eanington,  l  Q.  3. 679, 
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Tailway  company  is  not  bound  to  fence  in  its  track  or 
roHd-bed,  and  is  not  liable  for  injuries  to  cattle  straying 
there,  wliether  the  owner  was  nej^iigent  or  not  in  keep- 
ing them.^^  But  if  the  cattle  are  injured  by  the  negli- 
gence of  the  company  it  is  liable,**  unless  there  be  such 
contributor3'  negligence  on  the  part  of  the  owner  of  the 
injured  animal  as  to  prevent  recovery,'* 

1    Johnson  v.  Patterson,  14  Conn.  1 ;  3o  Am.|Dec.  06;  ante,  ?  81,  n.  12. 

.  'J  Richardson  r.  Carr,  1  Har.  (Del.)  142;  25  Am.  Dec.  65;  Clark  v. 
Adams,  18  Vt.  425;  46  Am.  Dec.  161;  Tetten  r.  Cole,8:i  Mo.  i;W:  82  Am. 
Dec.  157;  Thompson  t'.  State,  67  Ala.  106:  42  Am.  Rep.  101;  Wilhlte  v, 
Speakmaii,  79  Ala.  400.  But  wanton,  wilful  bijaries  to  trespassinir 
beasts  are  not  justifiable:  Loomis  v.  Terry,  17  Wend.  496;  31  Am.  Dec. 
306. 

3  Cory  v.  Little,  6  N.  H.  213;  25  Am.  Dec.  458;  Humphrey  v.  Dong- 
lass,  10  Vt.  71;  :«  Am.  Dec.  177.  But  if  one  drives  the  trespassing^ 
cattle  in  a  direction  known  by  him  to  be  opposite  from  that  of  the 
owner's  residence  he  Is  liable  If  they  are  lost  In  consequence:  Tobin 
V.  Deal,  63  Wis.  87;  50  Am.  Rep.  345.     Cf.  Gllson  v.  FIstc,  8  N.  H.  404. 

4  Wadhurst  v.  Damme,  Cro.  .Tac.  45;  Brauer  t'.  Eni^llsh,  21  Mo. 
App.  4!K);  Livermore  v.  Butchelder,  141  Mass.  175»;  ReLss  xk  Stratton, 
23  111.  App.  314;  Lipe  v.  Blackwelder,  25  111.  App.  119;  Champion  v. 
Vincent,  ^0  Tex.  811;  Williams  v.  Dixon.  65  N.  C.  416;  Canefox  r.  Cren- 
shaw, 24  Mo.  199;  69  Am.  Dec.  427;  Aldrlch  r.  Wriffht,  5J  N.  H.  398;  16 
Am.  Rep.  339,  cases;  Taylor  v.  Newman,  4  Best  &  Smith,  SJ;  Proth- 
erue  v.  Mathews,  5  Car.  <fe  P.  581. 

5  Hinckley  v.  Emerson, 4  Cowen,351;  15  Am.  Dec.  383;  Dlnwlddl» 
■V.  State,  10;Mnd.  101;  King  v.  Kline,  6  Pa.  St.  318;  cases  nnie^  n.  4,  and 

note  to  Tonawanda  R.  R.  Co.  v.  Munger,  49  Am.  Dec.  259. 

6  Brent  v.  Kimball,  60  111.  211;  14  Am.  Rep.  35;  Hinckley  v.  Emer- 
son, 4  Cowen,  351;  15  Am.  Dec.  383. 

7  Bost  V.  Mingues,  64  N.  C.  44;  Wells  r.  Head,  4  Car.  A  P.  568; 
Brent  v.  Kimball,  60  111.  211:  14  Am.  Rep.  35.  But  when  the  animal 
which  has  done  the  mischief  returns  and  there  Is  reasonable  appre- 
hensioTi  that  It  will  do  more  damage,  it  maybe  killed:  Pitrrott  v. 
Hartsfield,  4  Dev.  <fe  B.  110.    Qf.  Marshall  v.  Blackshire,  44  Iowa,  475. 

8  Woolf  V.  Chalker,  31  Conn.  121;  81  Am.  Dec.  175;  Brill  v.  Flagler, 
23  Wend.  K54. 

9  Loomis  V.  Terry,  17  Wend.  496;  31  Am.  Dec.  806;  Parker  v.  Mfse» 
27  Ala.  480;  62  Am.  Dec.  776;  Dodson  t>.  Mock,  4  Dev.  <fc  B.  H«:  32  Am. 
Dec.  677;  Hrown  v.  Carpenter,  26  Vt.  638;  62  Am.  Dec.  603;  Putnam  v. 
Payne,  13  Johns.  312. 

10  Knight  V.  Albert,  6  Pa.  St.  472;  47  Am.  Dec.  478;  Tnrner  ti. 
Thomas,  71  Mo.  597;  Leseman  v.  S.  C.  R.  R.  Co.  4  Rich.  413;  111.  ^tc. 
R.  R.  Co.  V.  Carraher,  47  111.  '•iWi.  The  same  rule  is  applicable  if  a 
girdled  and  cut  tree  fall  on  cattle:  Durham  v.  Musselman,  2  Blackf. 
96;  18  Am.  Dec.  IXi.  But  In  a  county  where  cattle  may  lawfullv  run 
at  larg",  If  one  leave  an  unfenced  well  near  the  hisrhway  he  is  llMble 
If  animals  fall  into  it:  Jones  v.  Nichols,  46  Ark.  207;  55  Am.  R^-p  575; 
Haughey  v.  Hart,  62  Iowa,  !»6;  49  Am.  Rep.  i:«.  QthprwN".  howpver. 
If  the  excavation  Is  not  near  the  highwav:  Hounspll  ?-.  Smith,  7  CniXK 
B.  N.  &.  731;  Gillespie  v.  Mcyowau,  ICO  Pa.  St.  144;  45  Am.  R^p.  3(fi. 
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has  notice  or  knowledge  of  their  viciotis  propensity.* 
Knowledge  cf  a  single  instance  of  violence  by  the  ani- 
mal is  sufficient  notice.'  But  the  theory  that  it  is  not  a 
dog's  delight  to  bark  and  bite,  and  that  he  should  be 
allowed  one  bite  before  knowledge  of  his  disposition 
can  be  imputed  to  the  owner,  is  not  approved  by  recent 
cases.^o  It  is  not  necessarv  ,to  show  that  the  animal 
has  actually  injured  any  one."  Knowledge  of  an  agent 
or  servant  as  to  the  nature  of  the  animal  is  in  most 
cases  knowledge  of  the  principal.^-  One  who  has  a 
ferocious  dog  at  large  on  his  premises  is  liable  for  the 
injuries  inflicted  by  it  even  on  trespassers,  if  they  are 
not  such  with  felonious  intent,"  And  a  fortiori  is 
su(jh  person  liable  if  the  dog  should  break  away.^* 
The  owner  against  whom  the  scienter  is  proved  is  lia* 
ble,  irrespective  of  his  care  in  keeping  the  animals,'* 
unless  the  injury  has  been  occasioned  by  the  plaintiff's 
contributory  negligence.'*  Whether  a  person  who  al- 
lows his  horse  to  run  at  large  in  the  streets  of  a  town  is 
liable  for  injuries  committed  oy  it,  without  proof  of 
knowledge  on  his  part  of  its  disposition  to  kick  or  bite, 
is  the  subject  of  conflicting  decisions.'^  Any  one  who, 
knowing  that  his  cattle  are  diseased,  allows  them  to 
run  at  large,  is  responsible  for  the  consequential  in- 
juries if  they  communicate  the  disease  to  others.'* 

1  Van  Leiiven  v.  Lyke,  I  N.  Y.  515;  49  Am.  Dec.  846;  Lyons  v, 
Merrick,  105  Mass.  71;  Webber  v.  Closson,  35  Me.  26;  Hahn  v.  Oarratt, 
6:^  Cal.  ue;  Kust  v.  Low,  6  Mass.  94;  Richardson  v.  Mllburn,  11  Md. 
340.  Mr.  Bisliop's  theory  is  that  the  owner  is  not  liable  for  the  tres- 
passes of  his  cattle  except  when  he  has  been  ne^ll^ent  in  keepings 
them:  Bishop  on  Non-contract  Law,  f  1220.  But  the  statement  in 
the  text  is  supported  by  the  weight  of  authority.  In  Annapolis  etc. 
Co.  V.  Baldwin,  60  Md.  88,  91:  45  Am.  Rep.  711,  it  was  held  that  the 
owner  of  cattle  is  responsible  for  the  direct  Injuries  caused  by  their 
trespass,  whether  he  was  negligent  or  not  in  keeping  them ;  but  that 
in  an  action  on  the  case  for  the  consequential  damages,  the  defend- 
ant's negligence  must  be  alleged  and  proved.  Spe  quotation  from 
Marcade  in  Montgomery  i;.  Koester,  35  I^a.  An.  lODl;  48  Am.  Rep.  253L 

2  Decker  v.  Gammon,  44  Me.  322;  fiO  Am.  Dec.  99;  Chnnot  t».  Lar- 
son, 43  Wis.  536;  28  Am.  Rep.  6^7:  Dickson  v.  McCov,  39  N.  Y.  402; 
Angus  V.  Radiu,  2  South.  bl5;  8  Am.  Dec.  &16.    bo  where  defendaut'a 
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M  Am  Rpli*'ml'-  w"".^''''  *  Iifnlo,  Mdi  Blder  «.  White.  IKN.  Y.M! 

ier-wM.^  Si  ■  *"'""  "■  '^"""B- 1""  as  a  p.  i:  iiBynoidsu.  hibI 

ThI  ^'e'^nty!f?-"S|;,"^i ^'"'oiStloJrrsifcJ^'c^rrtlff  N^ 
Am.  li^  23a!'"""'''*  **•  ""  ''«Mer;  T**S  "-  ByiBnd,  ffi  Md.  ae«;  50 
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16  Williams  v.  Moray.  74  Ind.  25;  a>  Am.  Rep.  76;  Qnimby  w.  Wood- 
bury, 63  N.  H.  ^0;  Marble  v.  Robs,  124  Mass.  44;  Dennisoii  v.  Lincoln^ 
131  Muss.  2;;6. 

17  It  wns  heli  that  he  Is,  In  Barnes  v.  Cbapin,  4  Allen,  444;  £1  Am. 
Dec.  710;  Jewett  v.  Gage,  55  Me.  5:«;  92  Am.  Dec.  615;  Goodman  v. 
Gay,  15  Ph.  St.  188:  53  Am.  Dec.  53i);  Dickson  v.  McCoy,  :J9  N.  Y.  400, 
Held  that  he  Is  not,  in  Waters  t;.  Moss,  12  Cal.  SSS;  73  Am.  Dec.  561; 
llolden  V.  Shattuclc,  34  Vt.  336;  80  Am.  Dec.  684.  See  Kerwhacker  u. 
Cleveland  etc.  Co.  3  Ohio  St.  172;  G2  A  m.  Dec.  346. 

1«  Kemralsh  ?>.  Ball,  SO  Ped.  Rep.  750;  Patee  v.  Adams,  37  Kan.  133; 
E^toii  V.  Winnie,  20  Mich.  156;  4  Am.  Rep.  877. 

J  85.  IncroasD  of  animals — Bights  of  hirsrs  and  Iif» 
tanants.  —  The  increase  of  animals  belongs  to  the  owner 
of  the  female  exclusively,  the  maxim  being  partita 
sequitur  ventreTn.^  But  when  animals  are  hired  for  a 
period,  their  increase  belongs  to  the  hirer,  because  he 
is  the  usufructuary  and  temporary'-  proprietor,  and  hia 
right  is  to  enjoy  and  use  the  thing  hired  and  all  its 
fruits  in  every  w^ay  that  does  not  dimini.sh  its  sub- 
stance.'-^ When  animals  are  borrowed,  however,  their 
increase  belongs  to  the  lender.'  And  where  a  female 
animal  is  held  under  an  executory  contract  of  sale  by 
whicli  the  title  is  not  to  pass  until  the  purchase  money 
is  paid,  the  offspring  of  the  animal  is  subject  to  the 
terms  of  the  contract.*  Where  a  flock  or  herd  of  ani- 
mals is  bequeathed  to  one  for  life,  or  where  a  farm 
with  the  cattle,  swine,  etc.,  on  it  is  given  to  one  for  life 
with  remainder  over,  the  life  tenant  is  entitled  only  to 
tlie  absolute  increase  of  the  animals.  Ho  must  keep 
up  the  herd  or  stock  to  its  original  number,  or  must 
use  great  diligence  in  doing  so,  and  his  representatives 
are  liable  for  any  deficiency.*  In  such  cases  the  herd 
or  animals  upon  tiie  farm  are  re.i^arded  as  a  unity.^ 
This  rule  only  applies  when  a  number  of  animals,  in 
themselves  reproductive,  are  given  to  one  for  life.^ 

1  2  Blaokst.  Com.  3?^:  TTozelbnker  v.  OoodfoTTow,  64  TIL  2^8; 
Stewart  i\  Ball,  3:i  Mo.  154;  l>ig.  41.1,6.  The  common  law  mafle  an 
exceiHioJi  in  the  case  of  rvsrncta  wnioh  belonged  to  the  owner  of  the 
cock  and  hen  jnintly,  "for,"  saya  Coke,  "the  cofMc  swan  holdf^th 
himself  :^o  oue  female  only,  uud  for  this  cause  naturo  hath  couf(irre(t 


!   ™t^8b.r™i.eCoTOn,«W:HAm.I>er.Ma. 

J'^Bj'^W't.^Uniltotlun.  <to  m,^';,?s""o""r',l^*''^S"  th  "^re  wk"n  "ul' 

oilier,  1  HIN  uh.  no:  iT.^rry  .■. 
I  ».  FnnKlln,  S  Walta,  SM.  cr. 
men-Ills  r.  JntiMon,  1  M«r.  4 
ems  tH-longii  to  tiiB  ilfe  tepsnt! 


nplluio  dwlunctoruni,    Dlff.  7 
mpomHl  (^  the  uiiiti-'t  Btonm:  Innt.  2,  ai, 


?  8S.  IncroMD  of  mort-jjod  aaimala.— Tlie  offspring 
of  mortgaged  animals,  i»  ^ho  poaseaalon  of  tlio  mort- 
gaS"r,  is  covered  br  (he  mortgasc  as  asainst  («».«  .JM« 
purchaser,  for  val.o,  o^."^  =0  lo"S  "^  ""'^"'^  '■'^'■'^^" 
tlieyonng  to  attend  f,  ^^  „^\e,IoT  the  mortgage  can 
only  be  reyarderf  as  fy! ^  ^Ot^*  '  „„t-.<re  lot  «ml  length 
of  time.'  A  descnV,  ^Vr*''°  ,\  mortES'So  '~^"<^''  ""^^ 
lnsiri.montl(seI/a„!r.    ^   „A    ^/„l^vMv  tt^o  ani>n;'l«  =' 


veyed 

aa  0ODslrue(ive  flOf,'*.  ' 
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and  persons  not  bona  fide  purchasers,  the  mortgage 
covers  the  increase,'  because  the  mortgagee  is  regarded 
as  the  legal  owner.^  But  a  pledge  covers  the  increase,^ 
and  the  future  offspring  of  animals  may  be  mortgaged 
or  sold  as  a  poteutialit3\* 

1  Darling  v.  Wilson,  (K)  N.  H.  59;  49  Am.  Rep.  30S;  Kellogir  v. 
Lovely,  46  Mich.  131;  41  Am.  Rep.  151;  Rogers  v.  Highland,  6')  Iowa, 
504;  58  Am.  Rep.  ?;«;  Funk  v.  Paul,  ft4  Wis.  35;  54  Am.  Rep.  57fi; 
Thorpe  v.  Cowles,  55  Iowa,  40fi.  Contra,  Cuhoo?i  v.  MIers,  07  Md.  57H. 
This,  however,  was  the  case  of  an  attaching  creditor  who  can  acquire 
no  better  title  than  the  mortgagor  had:  Rogers  r.  Highland, 6J  Iowa, 
501;  o8  Am.  Rep.  230. 

2  Winter  v.  Landphere,  42  Iowa  471. 

8  Funk  V.  Paul,  64  Wis.  a5;  54  Am.  Rep.  576;  note  to  Oregg  v.  Hand- 
ford,  76  Am.  Dec.  72ft.  Contrat  Darling  v.  Wilson,  60  X.  H.  5U;  49  Am. 
Rep.  :i05. 

4   Kellogg  V.  Lovely,  46  Mich.  131, 133;  41  Am.  Rep.  151. 

6    Story  )n  Bailments.  {  292. 

6  McCartney  v.  Blevins,  5  Yerg.  195;  26  Am.  Dec.  262;  Sawyer  v, 
Oerrish.  70  Me.  254;  5  Am.  Rep.  323. 


CHAPTER  Vn. 


1ST.    S^Saltlon.  — Iaclde>ltea[,(enenillr. 

(  39.    CoiiBtTDctiaa  at  putlcuJat  unnlUes. 

tfO.    AnnnltlescbargedoDliuiil. 

{  91.    Apportionment  of  annullLfi. 

103.  Enforce  men  I  ol  MinuLOes. 
g  87,  D^nitian.  — InddMti  of,  gvasttilj.  —  ATi  annn- 
Ity  ia  a  L'erlaln  aum  at  money  payable  yearly  to  a 
person,  called  tlie  anniiilaiit,  for  life,  tor  a  term  of 
years,  or  in  perpetuity,  and  cliarged  on  the  person 
of  tlio  grantor.'  It  may  be  created  by  deed,  <!ontraot, 
or  will.'  An  annuity  in  personal  property,  and  there- 
fore goes  to  the  execntor  of  the  arinuilant,'  unless 
granted  to  a  person  and  Ilia  lieira,  in  whiiih  oa«e  il  de- 
scends like  real  oaCate.'  But  even  in  such  case,  beion 
still  personal  properly,  it  paKsea  under  a  will  by  » 
bequest  of  all  the  personal  estate.'  When  granted  to 
A  and  Che  heirs  of  liis  body,  A  liaa  a  fee-«imple,  condi- 
tl<inal  upon  his  having 


-   n  the  purview  of  lbs  slatuta  dedoni»-' 

Wiien  (tiven  timptieiler,  without  apeclfloBllon  as  U>  dura- 
tion, it  ia  /or  tite  life  of  Hie  arii"*'^"*-'  ^"  *"  *^^''  ^^^ 
first  payment  of  an  «nnm„  is  doe  one  yoa""  "'""^  "^ 
creation,  unlesa  oihenvJs-  ..,pcted.'  The  grant  »'  »" 
annuity  in  tem.s,  oya.,f^  *^^l\ei  !"«*  W*W«.  I*^,^ 
facie  hinds  the  per..o„  o^Vlft^®   !nW^  ^"^  ^^''^^  '""V^'.f 
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of  a  rent  charge:  Co.  Lltt.  144  6;  post,  ?  90.  But  every  rent  reserved 
upon  a  lease  Is  a  rent-service  and  not  a  rent-charge:  £hrman  v. 
Meyer,  57  Md.  612,  622. 

2  Co.  Lltt.  20  a;  Horton  v.  Cook,  10  Watts,  124;  38  Am.  Dec.  151. 

3  Lady  Halderness  v.  Lord  Carmarthen,  1  Bro.  C.  O.  377;  Taylor 
V.  Martindale,  12  Sim.  158;  3  Redfleld  on  Wills,  181. 

4  3  Kent  Com.  460;  1  Williams  on  Executors,  722;  Co.  Lltt.  20  a. 

5  Aubin  V.  Daly,  4  Barn.  <&  Aid.  59;  Williams  on  Personal  Prop- 
erty, 199. 

6  Stafford  v.  Buckley,  2  Ves.  Sr.  170;  Williams  on  Personal  Prop- 
erty, 199. 

7  3  Pomeroy's  Equity  Jurisprudence,  f  1134;  Anderson  v.  Ham- 
mond, 2  Lea,  281 ;  31  Am.  Rep.  6i2;  Potter  v.  Baker,  13  Beav.  273;  S.  C. 
15  Beav.  492.  But  a  different  intent  may  be  shown,  especially  ^hen 
certain  property  is  appropriated  to  the  purchase  of  the  annuity: 
Hicks  V.  Boss,  Law  R.  14  Eq.  141;  Bent  v.  Collins,  Law  R.  6  Ch.  Ap.^; 
notes  to  Ashburner  v.  Ma^uire,  2  Lead.  Cas.  in  Eq.  613,  et  seq. 

8  Welsh  V.  Brown,  43  N.  J.  L.  37, 43;  Woemer's  Law  of  Adminis- 
tration, 8454;  2  Redfleld  on  Wills,  474;  Fearns  v.  Young,  9  Ves.  549. 
or.  Bartlett  v.  Slater,  53  Conn.  102;  65  Am.  Rep.  73. 

9  Horton  v.  Cook,  10  Watts,  124;  36  Am.  Dec.  151. 

10   Degraw  v.  Clason ,  11  Paige,  136.    See  as  to  "  Spendthrift  Trnsta," 
Smith  V.  Towers,  69  Md.  77;  pott,  {  122. 

§  88.  Ammities  created  by  will.— When  an  annuity  Is 
given  by  a  will  in  general  terms,  it  is  like  a  general 
legacy,  and  subject  to  abatement  on  the  same  condi- 
tions ;  when  payable  out  of  a  designated  fund,  it  is  a 
demonstrative  legacy.^  Annuities  are  primarily  pay- 
able out  of  the  personal  estate,  unless  charged  on  the 
realty.*  There  is  a  distinction  between  the  bequest  of 
an  annuity  for  life  and  the  bequest  of  the  interest  on  a 
certain  sum  for  life.'  When  an  annuity  is  given,  it  is 
the  duty  of  the  executor  to  retain  and  invest  a  sum  suf- 
ficient to  produce  the  annuity,  or  to  take  security  from 
the  residuary  legatees  for  its  payment.*  Where  an  an- 
nuity of  1^1,000  was  given  to  N.  and  the  executors  were 
directed  to  invest  a  sum  suflScient  to  secure  it,  on  bond 
and  mortgage,  and  the  sum  so  appropriated  afterwards 
becomes  insufficient  on  account  of  a  reduction  in  the 
rate  of  interest,  the  annuitant  is  entitled  to  have  the 
deficiency  made  up  from  the  residuary  estate.* 

_  1    3  Pomproy's  Equity  Jurisprudence,}  ll»4;  Emery  v.  Batchelder. 
'  78  Me.  230.  ' 
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2   Nash  V,  Taylor,  88  Ind.  347;  White  v.  Kanfrtnan,  66  Md.  C». 

■w  v?5J.™%?£°™  "•  Haven,  Vi  Cush.  fill:  Whltson  v.  Whitaon,  S» 
*  *  r.i^'rL  Wnerethe  bequest  is  of  the  income  of  certain  property 
Ikk  o'  *°®  We  tenant  la  liable  for  taxes:  Pearson  v.  Chace,  10  R.  I. 
455.    See  post^  {  111,  n.  7. 

4  Natter  ».  Vickery,  M  Me.  490, 496;  Hlndman  v.  State,  61  Md.  471. 

5  Merrltt  v,  Merritt,  43  N.  J.  Kq.  Ih 

g  89.    Constraotion  of  particular  animitiei. — A  promise 
to  pay  a  sum  of  money  to  a  man  and  his  wife  **  yearly 
during  their  natural  lives,"  is,  in  legal  effect,  a  promise 
to  pay  both  ;  and  the  survivor  of  them,  so  long  as  they, 
or  either  of  them,  should  liveJ    Where  an  estate  was 
bequeathed  to  A,  upon  condition  of  his  paying  a  certain 
sum  to  B  yearly  during  his  life,  and  a  certain  income 
to  B's  daughters,  "so  long  as  both  they  and  their  said 
mother  shall  live,"  and  the  will  also  provided  that  upon 
the  death  of  either  of  the  daughters  a  larger  annuity 
should  be  paid  to  the  survivor,  "  during  the  life  of  their 
said  mother,"  it  was  held  that  the  annuities  bequeathed 
to  the  daughters  did  not  extend  beyond  the  life  of  the 
mother.*    A  bequest  to  B  of  "$oOO  per  year  for  ten 
years,"  payable  in  equal  quarterly  installments,  is  an 
annuity  contingent  on  B's  life,  and  not  a  bequest  of 
f5,000.*    But  a  bequest  of  ^500,  payable  in  sums  of  ^100 
yearly,  is  not  an  annuity  but  a  legacy.*    Where  a  testa- 
tor devised  certain  land  to  F  and  J,  and,  in  a  subse- 
quent clause,  provided  that  each  of  the  said  F  and  J 
should  pay  to  M  the  sum  of  JSO  per  annum,  the  annuity 
is  not  a  charge  on  the  land  but  is  a  charge  on  the  de- 
visees in  respect  of  the  lan^  devise<i»  and  in  accepting  \ 

the  devise  they  become  v^       nn^^^^  ^^^^^®  ^^^  ^^®  ^*^"  1 

meufc  of  theannuify.fi    ^^^®        v^equest  was  to  the  tes-  -     \ 

tator's  wife,  "so  long  a  J^V^e^^®  tn»i^»  ^^  w\dow,"  tlxis 
was  held  not  to  be  a  co^.    ^\  ^  t^^  -.est^®''^^^  ^*  n\aTr\ap;e, 
but  a  valid  limitat/oij  ^5    ^  i^       t\ve  duxaliou  ol  tbe 
estate.'  ^  Mi^^^itv^ 
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1  Hayden  v.  Snell,  9  Gray,  30o;  69  Am.  Dec.  294. 

2  Towle  V.  Delano,  144  Mass.  95. 

8    Bates  v.  Barry,  125  Mass.  83;  28  Am.  Bep.  207. 

4    Stephens  Kx'rs  v.  Mllnor,  24  N.  J.  £q.  358. 

6   Owens  v.  Claytor,  56  Md.  128. 

6  Summit  v.  Yoang,  lOi)  Ind.  606.  So  a  gift  to  A,  so  long  as  she 
remains  my  widow,  ceases  on  her  remarriage:  Clark  v.  Tennlson,  33 
Md.  85;  Bostlck  v.  Blades,  59  Md.  231;  43  Am.  Rep.  &48:  But  a  provision 
lu  general  restraint  of  marriage,  In  a  glit  of  personal  property,  by 
means  of  a  condition  subsequent,  with  no  limitation  over,  is  void: 
Oough  V.  Manning,  26  Md.  W. 

I  90.  Axmnities  charged  on  land.  —  Whether  an  annu- 
ity is  charged  on  land  or  not  is  a  question  of  intention, 
and  there  is  much  conflict  of  authority  as  to  what  lan- 
guage in  a  will  is  sufficient  to  create  such  charge.^ 
Many  cases  hold  that  when  an  annuity  is  bequeathed 
to  one,  aud  the  devisee  of  certain  land  is  directed  to 
pay  it,  then  the  annuity  is  a  charge  on  the  land,  and  if 
the  devisee  accepts,  he  is  also  personally  bound  to  pay.' 
But  wlien  land  is  given  subject  to  an  annuity,  there  is 
no  personal  liability  of  the  devisee.'  When  a  testator 
**  charges  his  estate  "  witii  an  annuity,  it  must  be  paid 
out  of  the  corpus  if  the  annual  revenues  are  insuffl- 
cient.^  But  effect  will  be  given  to  an  intention  that  an- 
nuities sliall  be  paid  out  of  income.^  When  charged 
on  land,  payment  of  an  annuity  will  be  enforced  against 
alienees  of  the  land.*  , 

1  Merritt  v.  Bucknam.  78  Me.  S04;  3  Pomeroy  on  Equity  Jortapm- 
dence,  1 1244;  Ogle  v.  Tayloe,  49  Md.  158;  Tolson  v.  Tolson,  10  QiU  <fc  J. 
150. 

2  Langstroth  i<.  Golding,  41  N.  J.  £q.  49;  Bailey  v.  Bailey,  115  111. 
551:  Brown  v.  Knapp,  70  N.  Y.  136;  Merritt  v.  Bucknam,  78  Me.  504; 
Williams  V.  Nlchol,  47  Ark.  254.    But  see  Owens  v.  Clayton,  56  Hd.  129. 

8    Brown  v.  Knapp,  79  N.  Y.  136. 

4  Moale  v.  Cutting,  59  Md.  510. 

5  Stephens'  Ex'rs  v.  Mllnor,  24  N.  J.  Eg.  358. 

6  Lovejoy  V.  Raymond,  58  Vt  609;  Qardenville  Assoc,  v.  Walker, 
52  Md.  452. 

J  91.  Apportionmsnt  of  annuities. — Annuities  are  not 
generally  apportionablo,  either  at  law  or  in  equity.^ 


1«  AKNUITIEB.  t  » 


Thus  vhere  an  annuity  is  payable  quarterly,  and  the 
Knouitaat  dies  before  the  expiratioa  of  any  quarter, 
reokoniog  the  first  qoarter  as  beginning  the  day  after 
tba  tenlattii-'a  doutb,  the  annuitant's  representatives 
cannot  recover  a  proportionate  part.'  There  Is,  how- 
erer,  a  distinction  l>elweon  an  annuity  and  the  Interest 
on  a  sum  o(  money  producing  a  certain  income  for  life, 
which  latter  may  be  apportioneil,  because  interest  ao- 
crnea  de  die  in  diem.'  But  annuities  given  for  the  sup- 
port o[  widowH,  or  married  women  living  apart  from 
tbelr  husbands,'  or  in  lieu  of  dower,'  or  for  the  anpport 
of  infants,'  are  apportlonable  in  equity. 

!    Wlegliiti.ewett,BMei.iW:l9Ani.Dee.7iB. 

4   Lj^waDna  elc,  Co. 'a  Ca«e,  S7  N.  J.  Eq.  M;  Oheen  v.  Oaborn,  IT 


I  OS.    Inforcemant  of  annnitiM.— The  annuitant  has 
an  action  of  covenant  or  debt  on  tlie  instrument  creat- 
ing tbe  annuity .1    When  charged  on  land,  equity  will 
decrees  sale,  and  afserdediictingcostsandarrears-witli 
interest,  and  a  sum  sufficient  to  iirodnce  t.he  annuity  in 
future,  the  residue  win  be  awarded  to  the  devisee  ol 
the  land.'    When  chargert  on  several  parcels,  it  may  be 
enforced  against  all,  q?.,     „  .i,e  aTinuilaot  agrees  to  an 
apportionment.'    B„t      '^^^      ^rt  ol  UieUni  h»a  teen 
aliened,  the  lien  BhoijiJ;*heO  ?     „ploroeiaEttl''8»''*>^"": 
disposed-of  por«on.,'^  fe-gt  f^  t,  »ni^u«T  "»«  "^^"J^^ 
on  the  whole  of  a  t^'       V^;,r0  *^l»t«'  ^'^''^^  '^      ^ 
of  two  partis  ot ^%W*%\  ^.e  ot  ^^^•'^  '"t^?^ 
cificallvd6vi.«J,  J^|>-     -  ^^       0^^*'-.A«^«>tl.ebe^»* 


cifioally  deTisBd,aj^^K   ''■ 

^1 
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law,  it  was  held  that  the  land  descended,  being  amply 
sufficient,  was  chargeable  with  the  whole  annuity,  in 
exoneration  of  the  land  devised.^ 

1  8  Kent  Com.  400. 

2  Merrltt  v.  Bucknam,  78  Me.  604. 
8   Perkins  v.  Emory,  55  McL  27. 

4  Lovejoy  v.  Reymond,  58  Vt.  609. 

5  Mitchell  v.  Mitchell,  21  Md.  244.  When  directed  to  be  paid  by 
the  residuary  legatee,  it  is  a  personal  charge:  Anderson  v.  Ham- 
mond,  2  Lea,  281;  81  Am.  Aep.  612. 
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CHAPTER  Vril. 


DT.    DeuIboillcB. 

t«.  filgbttflcutlce. 
i  99.  Beftti  in  exohuigM. — Accordlni;  to  Ibe  welgbt 
of  authority,  B.  Seat  in  a  stock  exchange,  board  of  trade, 
etc.,  ia  property,  but  the  purchaser  tskes  It  subject  to 
the  conditions  imposed  by  the  association,  whose  rules 
are  the  Deoessary  incidents  of  such  property.'  A  nile 
of  an  exchange  providing  tbat  a  member  failing  to 
perform  his  contracts  may  aasig^n  his  seat  to  »^  sold, 
and  tbat  the  proceeds  of  the  sale  shall  be  first  applied 
to  tbe  debts  due  the  members,  the  purchaser  of  the 
seat,  not  becoming  a  member  of  the  exchange  unless 
and  until  elected,  is  valid,  and  not  against  public  policy 
or  tbe  bankrupt  law.'  Such  a  seat  is  more  than  a  mere 
personal  license,  because  it  is  transferable  sub  modo.* 
It  passes  to  a  receiver,  or  to  an  assignee  in  bankruptcy, 
to  be  disposed  of,  subject  In  the  rulesof  the  association.* 
And  it  may  l>e  sold  under  a  proceeding  in  equity  to 
satisfy  a  Judgmeot  creditor.) 

1  Hyils  I'.  'WooiIh.  M  U.  8,  Ma.  ».  ^ji  «.  'Walfl'on.  SB  N- V.  BWl 

Sj^WpTA'"' "•-*£■:&•"■•■'■■••""■■  """^ 

2  Hyde  B.  Woods,  M  tt.  s.  Bja 


\ 
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i  94.  Good  will.  —The  **  good  will  '*  of  a  business  con- 
sists of  tlie  probability  that  old  customers  will  continue 
to  deal  with  the  old  firm  or  establishment,  and  all  other 
advantages  acquired  by  the  firm,  other  than  its  capital 
and  stock.*  In  the  case  of  a  partnership,  it  includes 
the  right  to  use  the  firm  name.'  It  is  an  incorporeal 
right  which  may  be  transferred  with  the  business,  and 
is  an  asset  of  a  firm.'  The  person  who  sells  an  estab- 
lished business,  with  the  right  to  use  his  name  in  con- 
nection with  it,  will  be  restrained  from  resuming  the 
same  business  in  the  same  name.^  But  payment  for 
the  good  will  must  be  claimed  at  the  time  of  the  tran»- 
fer.^  When  a  business  and  its  good  will  are  sold,  the 
seller,  in  the  absence  of  any  stipulation  to  the  contrary, 
may  engage  in  tlie  same  business  in  the  same  city,  but 
may  not  represent  himself  as  the  successor  to  the  busi- 
ness sold.^  Where  the  stock  and  assets  of  an  insolvent 
firm  were  sold  by  an  assignee,  and  the  purchaser  car- 
ried on  the  business  at  the  same  place,  but  under  a  dif- 
ferent name,  lie  is  not  entitled  to  enjoin  the  insolvent 
from  resinning  business  under  his  old  name.^  When 
one  partner  retires,  and  sells  his  interest  to  tlie  other 
partners,  including  the  good  will,  they  may  continue 
to  use  the  old  lirni  name,  although  it  may  contain  tiiat 
of  the  retiring  partner.^  "^^hether,  upon  dissolution  of 
a  firm  by  agreement  or  death,  the  right  to  use  the  firm 
name  belongs  to  the  continuing  or  surviving  partner, 
or  not,  is  the  subject  of  conflicting  decisions.*  The 
purchaser  of  a  good  will  is  entitled  to  an  action  for 
damages  for  impairing  it,'^  or  to  an  injunction  to  re- 
strain interference." 

1  Menendez  t*.  Hult,  128  XT.  S.  514.  S22;  Maosey  v.  Butterfleld,  138 
Mass.  4M;  3  Pomeroy's  Equity  Jurisprudence,  I  isas. 

2  Lmdlpy  on  Partnership,  861. 

3  Angler  v.  Webber,  14  Allen,  211 ;  92  Am.  Dec.  748;  Boon  v.  Moss, 
70  N.  Y.  465;  Williams  v.  WUsou,  4  2Saad.  (Jh.  Sid. 
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*   Pnaerv.  Fraipr  Lob.  Co.  1!L  111.  H7;  i  Am.  St.  Bfp.  TS.    An 

G   Fayo.  Fay,  4as.J.  Eq.*W. 
ii.!,i^''!il*,''-  (^""ney.  l«  Mhbh.  SK:  «  4ni,  Rfp.  1«;  Bermmlnl  r. 
SfE^iSt  ™t.K-J"'  ">•  **  *"■  Rep-  218.  ■".:  WMbbunie  v.  Cor-cli,  «8 
can  '^  hu  ™       l"  "■  f""*"**'  "^^  ^-  *  >■"■  "'-    1*i«  >^""  =*>""" 

J*egj«"£^^n'«  KiitliDt,  Bein'^[„J/,*Bnia  K^actlce!^(W7."  11  wt^ 

Koaocalor  of  Bergamlnl «.  BmUsji^Sl  "n.  So ;' M  Am.  Kep.  21*. 

7   Io»»SejrtCo.ii.Dorr,?01i)wa.«l:l»Ani.  Rep.  «»;  Walker «. 
Mottram,  19  Cb.  D.  3BS.    Cf-  audson  «.  Osborne,  «  Uw  J-  Ci.  J»; 

TJ.L  ??f5?'J-';-  ''^'r^'"'''  ^^-  =»l  i  J**?  "■  Walker.  10  Ch.  D.  4W:  « 
nSmeth  tl  1  """'Ing  h"  boensald  about  lbs  good  will  or 
&1?i!.'£""'^U  Morgan  r  achdyler^SV  v!  *";  M  Aro!°Rep.  '"^,"-' 

E"i.lly"  uSp';Xn''.^t' lit  """'"••"  *"'■  °™*^*''  *  •^'°*"'''' 
S  96.    Nunea  of  panona.  —  A  man's  name  ia  the  mark 
by  which  ha  is  diatiDguisbed  from  other  men.    Accord- 
ing to  modem  nsaga,  it  U  composed  o(  a  Christian,  or 
given  name,  and  o/  a  surname  ■  the  former  being  be- 
stowed at  birth  or  baptiaai  arid  the  latter  being  derived 
from  the  name  of  his  parelito  i    TheChrislian  or  given 
name  is  the  proper  name  >       A  W»9  lo'metly  the  most 
important.'    Surnames  df^  *"  .  foW^  ^"">  seneral  nse 
till  the  middle  of  (he  foyi   O"*-  ^.eoWTy.but  thej  hi-b 
now  more  important  ih„,*^tiaill'^  ^„t>  uftTwe.'    It »»  «^^" 
tomary  for  a  man  to  b^***   .   '    (t*^"^-  av.«v..«^e,  b«t  he 
isnndernolegalobl,^!**-   .^Vie%e«'*    Xt  eo"""""  I''*  I 
amanmaycIiang.6,r^iAigf*,,S^;,^\»e¥V»««^;*f„^ 
It  is  sufficient  ICI>eia(]/\^\ 
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most  legal  proceedings  by  the  name  he  ases.^  A  name 
acquired  by  general  use  and  habit  for  three  years  in  a 
certain  locality  is  the  true  name  of  a  person,  even  under 
a  statute  requiring  the  true  Christian  and  surname  of 
the  person  to  be  used.^  Although  a  statute  may  pro- 
vide a  means  of  changing  a  name,  this  is  not  exclusive 
of  the  common-law  right  of  changeJ  A  man  has  no 
such  property  in  his  name  that  he  can  prevent  another 
person  from  assuming  the  same  name.^  But  a  man 
will  not  be  permitted  to  make  a  fraudulent  use  of  his 
own  name  in  business  to  represent  his  wares  as  those 
of  another,  and  a  fortiori  will  he  not  be  permitted  to 
assume  a  name  which  would  have  that  effect.^  A  man, 
however,  does  have  such  property  in  his  name  that, 
when  it  is  a  trade-mark,  or  a  part  of  the  good  will  of  a 
business,  he  may  transfer  to  another  the  exclusive 
right  to  its  use  in  such  connection.^®  A  man  may  law- 
fully advertise  himself  as  "late  with,"  or  of  a  certain 
firm  or  person,  provided  the  advertisement  or  sign  is 
not  of  a  deceptive  cbaracter.^^ 

1  Petition  of  Snook,  2  Hilt  566. 

2  1  Ld.  Rayoi.  562. 

8  Coke  says  that  special  beed  /thould  be  taken  to  the  name  of 
baptism,  for  a  man  cannot  have  two  names  of  baptism,  as  he  may 
have  divers  surnames,  and  also  that  a  man  may  have  divers  names 
at  divers  times,  but  not  divers  Christian  names:  1  Co.  Litt.  3  u. 

4  Petition  of  Snook,  2  Hilt.  666. 

5  Linton  v.  First  Nat  Bank,  10  Fed.  Rep.  894;  Com.  w  Trainer, 
123  Mass.  415;  Doe  v.  Tates,  5  Barn.  <&  Aid.  544;  England  v.  N.  Y.  Pub. 
Co.  8  Daly,  375. 

6  King  V.  Inhab.  of  Billingsburst,  8  Maale  A  S.  2B0l 

7  Petition  of  Snook,  2  Hilt  566. 

8  Du  Bon  lay  t».  Du  Bonlay,  Law  R.  2  P.  C.  4.%;  Olin  v.  Pate,  99  111. 
53;  38  Am.  Rep.  78.  In  a  French  case,  Zola  and  his  publlsner  were 
restrained  from  giving  the  name  of  a  Paris  lawyer  to  a  character  in 
Zola's  novel  of  Pot  Bonilli.    »ee  23  Alb.  L.  J.  243,  234. 

9  Burgess  v.  Burgess,  3  De  Gex,  M.  A  G.  8%;  Devlin  r.  Devlin,  69 
N.  Y.  212;  25  Am  Rep.  173.  See  ante,,  ?  51.  In  Cnark  v.  Freeman,  11 
Beav.  112,  an  injunction  to  prevent  defendant  frtyn  selling  pills  na 
Sir  James  Clark's  wns  refused,  although  Sir  Jamea  Clark  hnd  noth- 
ing to  do  with  their  preparation.  Thl«*  rnllng  hns  ht^t-n  rtlsnnnrnved 
by  Lord  Cairns  in  Maxwell  v.  Hogg,  Law  R.  2  Ch.  30?     In  Routh  v. 
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ID_  Ante,  i  Rl.  notea  I.  K  I  Ml  Pullwood  v.  FuLlwood,  Law  B.  »  Ch. 

II    Morgan  ".  Sohiiyler,  TS  K.  Y.  tX:  M  Am.  Rep.  H»,  n.;  V»n 
Wjeli  V.  Horwiii,  3u  linn,  237. 

■^  96.  ITamM  of  penoni,  eontliiiud,  —  The  law  rect^- 
nlzes  only  one  Christian  name,  and  treats  the  inaertion 
or  omission  ol  the  Initial  of  a  middle  name,  or  the 
name  itself,  in  onntractB,  deeds,  pleadlnitB,  and  Indict- 
ments, with  in  differenoe.'  TbnsCorueliusV.S.  Roose- 
velt may  sue  sa  Cornelius  Roosevelt;'  and  under  n 
deed  to  WiiliBm  T.  Robinsoa,  William  Robinson  may 
sue  tn  ejectment,'  But  the  common  law  requires  the 
plaintiff's  pleadings  to  set  forth  bis  Christian  Dame  in 
(uU  as  well  m  his  Bnrname,  but  not  the  full  Christian 
name  of  the  defendant.*  Where  a  person  la  sued  by 
the  wrong  name  but  the  writ  Is  served  on  the  right 
person,  a  judgment  against  him  ia  binding.'  But  it  is 
-  otherwise  if  the  only  notice  is  by  publication.*  II  a 
<^>mn)Ission  to  take  evidence  appear  on  Us  face  to  be 
Jssned  in  a  cause  In  which  Richard  M.  Meade  Is  plaint- 
iff when  in  fact  Richard  W.  Meade  is  plaintiff,  the 
variance  is  immaterial.'  The  misspelling  of  a  name 
■when  the  Irtie  naine  and  the  name  as  given  are  idem 
aonana  is  immaterial  in  indictmenl«  and  nnost  other 
jndiclal  prooeedlngs.'  It  ia  >,  t  necessary  that  a  clerk 
of  .  eouriln  glvln,  .  a„L''°'te  .l-o.M  .!«-  "■  '"» 
Chrl.li.n  n.me;  II,  1,1,,,,  'IS'"' „ 


'  the  true    ^  ft,te 
no.  .,.0. ,.  „  „™";.t«  ^   „(  f  *<"  «»^»tSS 


ance  of  land  by  the  tru^  ^  ht^  y,V  "^"S  ^^'"'^  .'*  ^^^ 
inter  partes  nn  tlie  ^roi,^  'iv.  ^0^  no^e^-^"  ^'^  \  flne- 
take  in  the  middle  nar^^ftV^^.^^i^VV^^t  ol*4ee4^*^. 


tered  into  b.vafj  "^^^ 


«  assume,  for  tieJiiiv^  ^^ 
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Individuid."  Whan  a  olieok  haa  been  made  payable  to 
a  fictitious  name,  it  ma;  be  enrurcod  by  a  bona  fide 
Indorsee  aii^ainst  the  maker,  wlien  tlie  payee  was  tlie 
person  with  whom  tlie  maker  really  Intended  to  deal," 
The  word  "Janiur"  is  not  a  part  of  a  name,  bnt  a 
ilesignntio  per»oncE,  and  Its  omission  Is  immnteriul,'* 
When  a  woman  marries  she  has  legally,  by  force  of 
usage,  Ihe  name  of  her  husband,  and  can  only  acquire 
eiiolher,  or  her  former  name,  even  after  divoroe,  by 
reputation  which  obliterates  the  origlual  name."  Bas- 
tardx  acquire  names  by  reputation.'* 


'"   ^^€l?s,iiS;'S'5vES 

M 

ru; 

k'lm';  TtiuiiHOTi"'  Leej l2'ilLa4':''k]iig  "! 

Lm.  Rep.  728:  Com.  b.  McAyoy,  leoray,  ISS; 

;  Parker 

HBB-S-Ja    ButsnlHn-sCbriitlsnnuiietuay 

BK  Beg.  V.  Dale,  17  Ad.  4  E.  N.  S.  5»i  Tweedy  i..  J 

L    It  wu  held  in  Hulehlixonl  Appeal.K 

Ps.ei.1 

:S6, 

Alon  of  tlie  middle  letter    n  s  nsme  In  n 

int 

CO  Ihe  tien.    Thl.  Ix  denlert  In  Clute  ^  En 

dgmeiitBnlnu  Oegrge  P.  YlleB^  entered  In 
theSHmeBODndlnOeFDiiui:  Hell  and  Lane: 

'tbe  ns] 

■iw,  thou 

gb 

■i 

I'ml^on 

a,  n  N. 

H. 

J."S|:js,:S,;„T.!f,  'siT^.:  cs 

r'dof.  1 

33  Ind. 

2J* 

a    BooBeTeIt«,aaKll(iler,2Cowen,«a. 

3    Frankllnn.TalmBdee.sJohniLai.   See.alw.SlaakiF 

.  aigetki 

ISWlB.  235;  Peabody  «.  Brow.  lOOray.+i. 

ding,  go: 

H   Rlcbt>.Boyce,nMd.n4:FlratNaLBuki'.Jt«geri 
Latoyelte  Ins.  6o.  i.  Freucb,  18  How.  *>!.                  ^' 

.,31Md. 

88: 

»    SlieltOD  F.  ^BCkett,  91  Mo.  K3. 

1    Keeae  V.  Meads,  3  Peten,  L 

a    Robenaon  v.  WlnobeeWr.  8S  Tenn.  iTl;  Wimemon 

...  state, 

Ho.  m:  «3  Am.  Dec.  137:  ifytr  r.  I^nstlf,  m  Pa.  St.  i^ 

«:  Com, 

srs; AiSfiS  SKU  i'sft,ii;."j,'s..ii 

liua  tfnn 

e'V 

IS):  bill  1 

not 

l^tdberler  and  Leitbritm  Zellen  v.  Stsle,  7  Ind.  UO.    See 

arllcU 

Hems  ijonans  In  H  Alb.  L.  J.  *». 

»   Harrymu  v,  Roberts,  U  Md.  U. 

Savtd  V.  WUIUuuebutb'h  el 


157  MISCEIXAVEOUB  KINDS  OF.  {  97 

Zana  v.  Heller,  71  Ind.  138;  M  Am.  B^p.  193.  In  Fallon  v.  Eehoe,  88 
Cal.  44;  99  Am.  Dec.  347,  it  was  beld  that  a  conveyance  by  the  owner 
in  taifi  true  name,  altliougb  different  from  tbe  one  under  wbicb  be 
acquired  tbe  property,  Is  constructive  notice,  and  takes  precedence 
of  a  subsequently  recorded  deed  in  wblch  be  conveys  tbe  property 
by  the  name  In  which  be  acquired  It.  As  to  tbe  names  of  grantees, 
see  1  Co.  Lltt.  3  a:  Uoonbeck  v.  Westbrook,  9  Johns.  71;  Fletcher  v. 
Mansur,  6  Ind.  280. 

11  Srskine  v.  Davis,  25  IlL  251;  Banks  v,  Lee,  73  Oa.  26. 

12  Petition  of  Snook,  2  Hilt  588.    A  mistake  as  to  the  name  of  the 

geraon  with  whom  a  contract  Is  made  is  not  generally  material: 
toddard  v.  Ham,  129  Mass.  383;  87  Am.  Rep.  :m»;  Pollock  on  Con- 
tracts. 423.  In  legacies  and  devises  misnomers  are  immaterial  If  the 
intended  person  Is  described  with  sufficient  certainty  to  be  ascer- 
tained: American  etc.  Assoc,  v.  Lett,  42  N.  J,  Eq.  43. 

13  Bobertson  v.  Coleman,  141  Mass.  231;  55  Am.  Bep.  471. 

14  Weber  v.  Flckey,  fS2  Md.  500, 512;  Simpson  v.  Dlx,  131  Mass.  179; 
Padgett  V.  Lawrence,  10  Paige,  170:  40  Am.  Dec.  232;  Brainard  v. 
Stilpbin,  6  Vt.  9:  27  Am.  Dec.  532;  Johnson  ?'.  Ellison,  4  Mon.  528;  18 
Am.  Dec.  163.  The  omission  of  "Jr."  may  give  rise  to  the  presump- 
tion, that  where  two  persons  have  the  same  name,  tbe  father  is 
Intended:  Graves  v.  Colwell,  90  III.  615. 

15  Fendall  v.  Goldsmld,  Law  B.  2  P.  D.  283.  See  Stewart  on  Mar- 
riage and  Divorce,  {  438. 

18    1  Co.  Lltt.  3  5. 

2  97.  Dead  bodies.  —  There  is  no  property,  in  the  or- 
dinary sense  of  the  word,  in  a  dead  body.*  It  cannot 
be  sold,'  or  seized  for  debt.'  And  a  man  has  no  right 
to  dispose  of  his  body  by  will.*  At  common  law,  a 
corpse  is  not  the  subject  of  larceny;*  but  it  is  larceny 
to  steal  the  coffin,  shroud,  etc.*  An  administrator  can- 
not maintain  an  action  for  the  mutilation  of  tlie  body 
of  his  intestate,  but  may  sue  for  Injury  to  the  wearing 
apparel.^  But  there  is  a  quasi  property  in  dead  bodies ; 
surviving  relatives  have  certain  rights  in  connection 
with  them,  which  the  law  protects.'  It  is  the  right 
and  doty  of  a  husband  to  bury  his  wife,  and  to  select 
the  place  of  burial.*  In  the  case  of  other  persons,  the 
duty  to  inter  and  the  right  to  select  the  i^laco  belongs, 
in  the  absence  of  testamentary  disposition, ^<*  to  the  next 
of  kin."  The  householder  in  whose  house  a  death  has 
occurred  must  see  to  the  burial  of  the  corpse,  if  the  next 
of  kin  are  not  at  hand  for  that  purpose,"  It  is  a  mis- 
Bbant.  p.  p.— 14. 
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demeanor  to  cast  a  dead  body  out,"  or  to  throw  it  into 
a  river ;"  and  it  must  be  decently  interred.'*  But  it  is 
not  unlawful  to  burn  a  corpse.**  When  a  body  has  been 
once  buried,  no  one  has  a  right  to  remove  it  without  the 
consent  of  the  surviving  relations.'^  Trespass  lies  for  the 
violation  of  a  grave  or  for  defacing  monuments ;  '^  and 
such  violation  is  either  a  statutory  or  common-law  mis- 
demeanor.'* A  widow  has  no  right  to  remove  the  body 
of  her  husband  for  the  purpose  of  reburial  elsewhere 
without  the  consent  of  his  children  or  relations.^  But 
she  may  restrain  the  removal  of  his  body  by  one  of  his 
children.*!  Where  a  husband  was  buried  by  his  father, 
with  the  approbation  of  the  wife,  she  will  be  enjoined 
from  afterwards  removing  the  body."  The  right  of  a 
husband  to  bury  his  wife  includes  the  right  to  erect  a 
monument,  and  the  mother  of  the  deceased  has  no 
right  to  do  so  without  the  husband's  consent.^  When 
a  father  has  buried  his  daughter  with  the  consent  of 
her  husband,  the  latter  is  not  entitled  to  remove  the 
body.**  When  the  deceased,  at  her  request  and  with 
the  assent  of  all  of  her  children  except  one,  was  buried 
in  her  sister's  lot,  one  of  the  children  has  no  right  to 
remove  the  body,**  The  legislature  may  authorize 
municipalities  to  remove  bodies  from  cemeteries.** 
Whether  the  purchaser  of  a  cemetery  lot  takes  title  to 
the  soil,  or  a  mere  license  to  make  interments  so  long 
as  the  place  is  used  for  that  purpose,  depends  upon  the 
charter  of  the  association,  and  the  nature  of  the  contract 
with  it.*7  Trespass  lies  for  interference  with  the  exclu- 
sive right  of  the  lot  holder  to  make  interments.*^  And 
equity  will,  under  certain  circumstances,  restrain  inter- 
ference with  cemeteries.  ** 

1  2  Blackst.  Com.  429;  Meagher  v.  Drlscoll,  99  Mass.  281;  96  Am. 
Dec.  759;  Griffith  v.  Charlotte  etc.  Co.  %\  S.  C.  25;  65  Am.  Bep.  1;  Beg, 
V.  Sharpe,  7  Cox  C.  C.  214.  Coyttra,  Bogert  v.  Indianapolis,  13  Ind.  1®, 
holding  that  dead  bodies  belong  to  the  next  of  kin  in  the  order  of  In- 
heritance as  property.    See  on  this  subject  generally,  notes  to  Wyn- 
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koop  V.  Wynkoop,  82  Ara.  Dec.  600;  Peters  v,  Peten,  4S  N.  J.  Eq.  MO; 
Wilson  V.  Staats,  83  N.  J.  £q.  524;  Johnston  v.  Marlnus,  18  Abb.  M.  0. 
72,  which  also  con  tains  a  bibliography  of  the  literature  of  the  subject: 
In  re  Beekman  fit.  4  Bradf.  App.  528;  articles  in  18  Alb.  L.  J.  483;  28 
Alb.  I^  J.  106;  10  Cent  L.  J.  m,  826;  21  Am.  Law  Reg.  .VW;  24  Am. 
Law  R^.  691;  19  Am.  Law  Rev.  '?5l;  opinion  of  Lord  Utowell  in  Gil- 
bert V.  Buzzard,  2  Ha«g.  Const  844. 

2   Reg.  V.  Vann,  2  Den.  C.  C.  32&    See,  also,  4  Alb.  L.  J.  66.  67. 

8  Jones  v.  Ashbumham,  4  East,  460;  Reg.  v.  Scott,  Law  R.  2  Q.  B. 
248. 

4  WUllams  V,  Williams,  20  Ch.  D.  636. 

5  4  Blackst  Com.  Zi5;  1  Bishop  on  Criminal  Law,  {  792.  Steallnfir 
a  corpse  before  burial  Is  a  misdemeanor:  Rex  v.  Lynn,  2  Term  Kep. 
733.  It  is  a  statutory  crime  in  most  States  to  "resurrect"  a  body: 
Com.  V.  Cooley,  10  Pick.  37;  Mc^amee  v.  People,  81  Mich.  473;  Pub. 
Gen.  Laws  Md.  art  27,  {  133w 

6  8  Co.  Inst  202;  4  Blackst  Com.  236;  State  v.  Doepke,  68  Mo.  206. 

7  OrlfBth  V.  Charlotte  etc.  Co.  23  S.  C.  25;  66  Am.  Rep.  1. 

8  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10  R.  I.  227;  14 
Am.  Kep.  667;  Weld  v.  Walker,  130  Mass.  422;  39  Am.  Rep.  466. 

0  Johnston  v.  Marinus.  18  Abb.  N.  C.  72;  Durell  v.  Hayward,  0 
Gray,  248;  Weld  v.  Walker,  130  Mass.  422;  39  Am.  Rep.  4&').  A  hus- 
band Is  liable  for  the  expenses  of  his  wife's  burial  wnether«he  was 
living  with  her  or  not,  and  whether  she  had  a  separate  estate  or  not: 
Willis  V.  Jones,  57  Md.  362, 368;  Cunningham  v.  Reardon,  98  Mass.  538; 
96  Am.  Dec.  670;  Smyley  t'.  Reese,  53  Ala.  89;  25  Am.  Rep.  5i«8;  Sears 
V.  Giddey,  41  Mich.  590;  32  Am.  Rep.  168.  But  ef.  McCord  v.  McKinley , 
82111.11. 

10  In  re  Beekman  St  4  Bradf.  603.  It  Is  often  said  to  be  the  duty 
of  the  executor  to  bury  the  deceased:  Williams  v.  Williams,  20  Ch. 
D.  659;  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293;  82  Am.  Dec.  606.  The 
power  of  testamentary  disposition  corresponds  with  the  rule  of 
Roman  law.  Funus  autem  eum  facere  oportet  quem  decedens  ele- 
git    Dig.  11, 7, 12,  {  4. 

11  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293;  82  Am.  Dec.  606:  In  re 
Beekman  St.  4  Bradf.  528.  In  Snyder  v.  Snyder,  60  How.  Pr.  8R8,  It  Is 
said  that  the  right  to  select  the  place  of  burial  is  to  be  determined 
upon  equitable  grounds;  that  there  is  no  exclusive  right  either  in  the 
next  of  kin  or  the  widow.  In  this  case  the  claim  of  the  only  son  of 
the  deceased  was  preferred  to  that  of  the  widow. 

12  Reg.  V.  Stewart,  12  Ad.  A  £.  773.  The  funeral  expenses  are  a 
flrst  lien  on  the  estate  of  the  decedent,  whether  authorized  by  the 
executor  or  not:  Patterson  v.  Patterson,  59  N.  Y.  574;  17  Am.  Rep. 
884;  Sullivan  v.  Horner,  41  N.  J.  Eq.  299;  United  States  v  Eggleston, 
4  Sawy.  199.  Food  supplied  to  persons  attending  a  funeral  onnnot  be 
legitimately  charged  as  part  of  the  funeral  expenses:  Shaeffer  v. 
fihaeflTer,  64  Md.  679. 

18   Beg.  V.  Stewart  12  Ad.  <&  E.  773;  Reg.  v.  Clark,  15  Cox  C.  C.  171. 

14  Kavanan's  Case,  1  GreenL  226. 

15  Gilbert  v.  Buzzard,  2  Hagg.  Const  844;  8  Phllllm.  385.  Decent 
Christian  burial  is  part  of  the  Indivldaal  rights  of  every  one:  Sullivan 
V  Horner,  41  N.  J.  Eq.  299. 

16  Qaeec  v.  Price,  12  Q.  B  D.  247.  In  this  case  Sir  James  Stephen 
quotes  Lucan's  line:  Tabesne  cadavera  solvat  an  rogus  baud  refert 
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**  Whether  decay  destroys  bodies,  or  faneral  fire,  makes  no  differ- 
ance." 

17  Weld  V.  Walker.  130  Mass.  422;  89  Am.  Rep.  465;  Pa«:e  v.  Sy« 
monds,  63  N.  H.  17;  56  Am.  Bep.  481,  483;  note  2»,  infra.  When  the 
owner  of  land  has  couseuted  to  the  barial  of  a  corpse  there,  he  can- 
not remove  it.  or  the  monument  over  it,  withoat  tne  consent  of  the 
next  of  Icin  of  the  deceased:  State  v.  Wilson,  94  N.  C.  1015;  Boyee  v. 
Kalbaugh,  47  Md.  9M.  '*  The  law  regards  with  favor  the  repose  of  the 
dead: "  Lowry  v.  Plltt,  11  Phila.  'SOU;  16  Am.  Law  Be|r.  155.  In  this 
case  it  is  said  that  after  a  corpse  is  buried,  It  is  doubtful  if  the  right 
of  tbe  next  of  kl n  exists  at  all.  Controversies  as  to  the  place  of  burial 
and  removal  of  bodies  are  to  be  determined  by  courts  of  equity: 
Weld  V.  Walker,  taprcu 

18  Meager  v.  Driscoll,  99  Mass.  281;  96  Am.  Dec.  769.  He  who  erects 
a  monument  may  maintain  an  action  for  injury  to  it,  and  after  his 
decease,  the  action  belongs  to  the  heir  of  him  there  buried:  Sabin  v, 
Harkness,  4  N.  H.  415.    Cf.  2  Blackst  Com.  429. 

19  Bex  V.  Lynn,  2  Term  Bep.  733;  Com.  t».  Cooley,  10  Pick.  37;  Craig 
V.  First  Presby.  church,  88  Pa.  St.  42;  32  Am.  Bep.  417;  Md.  Code,  art. 
27,  i  135;  People  v.  Dalton,  58  Cal.  226. 

20  Pierce  v.  Proprietors  etc.  10  B.  1. 227 ;  14  Am.  Bep.  667;  Wyukoop 
V.  Wynkoop,  42  Pa.  St.  293;  82  Am.  Dec.  506. 

21  Secor  v.  Secor,  18  Abb.  N.  C.  78. 

22  Peters  v.  Peters,  43  N.  J.  Eq.  140. 

23  Durell  v.  Hay  ward,  9  Qray,  248. 

24  Guthrie  v.  Weaver,  1  Mo.  App.  136. 

25  Lowry  v.  Plitt,  11  Phila.  303;  16  Am.  Law  Beg.  IS&. 

26  Craig  v.  First  Presby.  Church,  88  Pa.  St.  42;  32  Am.  Bep.  417; 
Newark  v.  Stockton,  44  N.  J.  Eq.  179;  Page  v.  Symonds,  63  N.  II.  17; 
56  Am.  Rep.  481.  Under  some  circumstances  a  decree  may  be  ob- 
tained for  the  sale  of  a  burial  ground  and  the  removal  of  the  bodies: 
Partridge  v.  First  Church,  89  Md.  6:^1;  Beed  v.  Stouffer.  56  Md.  236; 
Md.  Code,  art.  16,  {  92.  Cf.  In  re  Brick  Church,  3  £dw.  Ch.  155;  Oum- 
bert's  Appeal,  110  Pa.  St.  496. 

27  Kincald's  Appeal,  66  Pa.  St.  411;  5  Am.  Bep.  877;  N.  Y.  etc.  Co. 
V.  Buckmaster,  49  N.  J.  L.  449;  Silverwood  v.  Latrobe,  68  Md.  620: 
Burke  v.  Wall,  29  La.  An.  38;  29  Am.  Bep.  316;  Bayner  v.  Nugent»00 
Md.515. 

28  Smith  It.  Thompson,  55  Md.  6;  39  Am.  Bep.  400.  (y.  Donelly  v. 
Boston  Catholic  etc.  Assoc.  146  Mass.  163. 

29  Beatty  v.  Kurtz,  2  Peters,  566:  Trustees  etc.  v.  Walsh,  57  111.  883; 
11  Am.  Bep.  21;  Everereen  Cemetery  Assoc,  v.  City  of  New  Haven» 
43  Conn.  2:i4;  21  Am.  Rep.  643;  Davidson  v.  Reed,  ill  111.  167;  53  Am. 
Bep.  613;  Boyce  v.  Kalbaugh,  47  Md.  334;  28  Am.  Rep.  464;  Dwenger 
V.  Geary,  113  Ind.  106. 

2  98.  Bight  to  out  ice.  —  Ice  formed  on  water  belongs 
to  tbe  owner  of  the  bed  of  the  stream,  or  to  the  riparian 
owners  in  proportion.*  The  owner  of  a  pond  owns  the 
ioe  made  on  it ; '  and  a  sale  thereof  is  a  sale  of  personal 
property.'  The  proprietor  of  a  mere  easement  to  flow 
lands  is  not  entitled  to  the  ice  formed  by  the  water  on 
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the  servient  tenement.*  When  the  owner  of  a  pond 
grants  to  an  alienee  of  adjoining  land  the  exclusive 
right  to  cut  ice  thereon,  such  grant  binds  the  subse- 
quent owner  of  the  grantor's  land,  and  the  grantee  is 
entitled  to  repair  the  pond.^  The  lessee  of  the  exclusive 
right  to  out  ice  on  a  pond  may  maintain  an  action 
against  persons  taking  ice  therefrom.*  The  owner  of  a 
ferry-boat,  which  destroys  newly  formed  ice  by  run- 
ning unnecessarily  near  a  boom  formed  for  it,  is  re- 
sponsible for  the  consequent  damage.^  In  some  States 
the  bed  of  navigable  rivers  is  considered  as  private 
property,  and  there  the  right  to  cut  ice  is  in  the  riparian 
owners  to  the  center  of  the  stream.'  In  other  States  the 
right  to  talse  the  ice  formed  on  navigable  rivers  is  open 
to  all,  and  is  superior  to  the  right  of  the  public  to  travel 
on  the  ice.*  And  the  same  rule  is  applicable  to  great 
ponds.i® 

1  Blffelow  V,  Shaw,  65  Mich.  341;  8  Am.  St  Bep.  902;  State  v.  Pott- 
meyer,  33  IncL  402;  6  Am.  Bep.  224. 

2  Mill  etc.  Co.  V.  Smith,  34  Conn.  482. 

8  Hlgginsv.Kast<>rer,41Mlch.  318;  32Am.  Bep.  100.  Bat  see  State 
t;.  Pottmeyer,  33  lud.  402;  6  Am.  Bep.  224. 

4  Brook vllle  etc.  Co.  v.  Butler,  91  Tnd.  134 ;  46  Am.  Bep.  580;  Stevens 
V.  Kelley,  78  Me.  445;  57  Am.  Bep.  813;  Blgelow  v.  Shaw,  65  Mich.  341; 
8  Am.  St.  Bep.  902. 

5  Huntington  v.  Asher,  90  N.  Y.  604;  48  Am.  Bep.  662. 

6  Blchards  v.  Oaufhret,  146  Mass.  486. 

7  People*s  Ice  Co.  v.  Steamer  Excelsior,  44  Mich.  229;  38  Am.  Bep. 
246.    See,  also,  Stevens  v.  Kelley,  78  Me.  445;  57  Am.  Bep.  813. 

8  liOrnian  v.  Benson.  8  Mich.  IS;  77  Am.  Dec.  435;  Village  of 
Brooklyn  v.  Smith,  104  IlL  420;  44  Am.  Bep.  90;  Washington  Ice  Co. 
t;.  Shortall,  101  111.  46.    See  3  Kent  Com.  427.   Pott,  k  125. 

9  Woodman  v.  Pitman,  79  Me.  456;  1  Am.  St.  Bep.  342;  Wood  v. 
Fowler,  26  Kan.  682;  40  Am.  Bep.  830.  Cf.  Fulmer  v.  Williams,  122  Pa. 
fit  191;  9  Am.  St  Bep.  88. 

10  Falne  v.  WoodSi  lOS  Mass.  160;  Oa^  v.  Stelnkrauss,  131  Mass.  222. 
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C^APTER  IX. 

CO-OWNERSHIP  OP  PEBSO^TAL  PROPERTY. 

(   99.  Kinds  of  tenancy— Tenancy  by  entireties. 

i  100.  Tenancy  by  entireties  of  personal  property. 

i  lOL  Joint  tenancy. 

2  102.  Tenants  in  common. 

i  103.  Bights  of  co-owners  irUer  tete. 

2  104.  When  trover  lies  by  one  co-owner  against  another. 

2  105b  Partition  of  the  common  property. 

1  106.  Joint  ownership  of  grain  In  elevators  and  warehouses. 

2  107.  Joint  ownership  of  vessels. 

2  106.    Liability  of  tenants  in  common  to  third  parties. 
2  109.    Rights  of  co-owners  against  third  parties. 

i  99.  Kindt  of  tenanoy— Tenancy  by  entiretiM.— Per- 
sonal property,  like  real,  may  be  owned  by  two  or  more 
persons  at  the  same  time,  as  joint  tenants,  tenants  in 
common,  or  tenants  by  entireties.  Altliough,  strictly 
speaking,  personal  property  is  owned  and  not  held  by 
any  tenure,  and  hence  no  one  is  a  tenant  of  it,^  yet,  it 
is  both  customary  and  convenient  to  speak  of  tenants 
of  personalty,  in  the  locutions  Just  used.  Ownership 
by  two  or  more  as  tenants  in  common  is  by  far  the 
most  usual  of  these  kinds  of  tenancy,  but  before  treat- 
ing of  that  the  other  two  modes  of  co-ownership  will 
be  briefly  considered.  Tenancy  by  entireties  arises 
when  an  estate  or  property  is  conveyed  or  given  to  two 
persons  who  are  at  the  time  husband  and  wife.^  Since 
they  are  one  person  in  law  they  are  both  seised  per  tout 
of  the  entirety  and  not  per  my  etper  (out  as  joint  ten- 
ants.' Neither  can  sever  the  tenancy,  and  there  can  be 
no  partition  of  the  property  between  them ;  *  but  they 
may  alien  it  jointly.^  The  survivor  is  entitled  to  the 
whole  estate,  not  by  the^u^  accrescendi  of  joint  tenants, 
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but  by  virtue  of  the  c)rigiDal  estate.*  When  property 
IS  conveyed  to  a  husband  and  wife  and  a  third  person 
jointly,  the  husband  and  wife  are  tenants  by  the  en- 
tirety of  one  half  J  The  husband  has  the  exclusive 
right  of  leasing,  mortgaging,  and  otherwise  enjoying 
the  profits  of  the  estate  during  his  life,  subject  to  the 
wife's  right  of  survivorship.®  He  may  sue  alone  for 
injuries  to  the  property.*  A  statute  which  merely  pro- 
vides that  every  estate  granted  to  two  or  more  persons 
in  their  own  right  shall  be  a  tenancy  in  common  un- 
less expressly  declared  to  be  a  joint  tenancy,  does  not 
afifect  a  conveyance  to  husband  and  wife  jointly,  but 
sucli  estate  remains  as  at  common  law,  because  such 
statutes  refer  to  joint  tenancies,  and  not  to  tenancies 
by  entireties.^^  Nor  do  statutes  authorizing  married 
women  to  hold  property  as  femToes  sole  affect  the  rule^ 
because  an  estate  by  entireties  is  not  her  separate  prop- 
erty .^^  Most  cases  hold  that  when  the  conveyance  to 
husband  and  wife  expressly  declares  that  they  shall 
hold  as  tenants  in  common  or  joint  tenants,  effect  will 
be  given  to  the  limitation."  The  property  held  under 
a  tenancy  by  the  entirety  may  be  taken  on  execution 
agamst  the  husband,  but  not  so  as  to  defeat  the  rights 
of  the  wife  in  the  event  of  her  surviving  the  husband.^* 

1  AnUt  \  7. 

2  2  Blackst.  Com.  182;  Den  v.  Hardenbergh,  5  Halst.  42;  18  Am. 
Dec.  371,  n. ;  article  on  Conveyances  to  Husband  and  Wife,  28  Alb.  L.  J. 
87-89,  by  Isaac  N.  Payne. 

8  Pray  v.  Stebblns,  141  Mass.  219:  55  Am.  Bep.  462;  Marbnrgv. 
Cole,  49  Md.  402;  33  Am.  Bep.  266;  Dodge  v.  Kinzy,  101  Ind.  102.  But 
In  a  few  States  this  tenancy  is  not  recognized,  or  has  been  abolished: 
Hoffman  v.  Stlgers,  28  Iowa,  302;  Wilson  t>.  Fleming,  13  Ohio,  68; 
Whittlesey  v.  Fuller,  11  Conn.  337. 

4  Den  v.  Hardenberg,  5  Halst.  42;  18  Am.  Dec.  371 ;  Pierce  v.  Chace, 
108  Mass.  254. 

5  1  Washburn  on  Beal  Property,  577;  Jackson  t;.  McConnell,  19 
Wend.  175;  32  Am.  Dec.  439;  Barren  etc.  Co.  v.  Beck,  99  Ind.  247.  A 
conveyance  by  the  husband  to  the  wife  of  the  land  so  held  vests  an 
estate  in  severalty  In  her:  Engeart  v.  Kepler,  118  Ind.  34;  10  Am.  St. 
Bep.  94. 

6  French  v.  Mehan,  56  Pa.  St.  288;  Hemingway  v.  Scales,  42  Miss. 
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1;  2  Am.  Rep.  586;  Falrcblld  v.  Chastelleuz.  1  Pa.  St  176;  44  Am. 
Dec.  117.  A  divorce  makes  tbe  parties  tenants  In  common:  Uarrer 
V.  Wallner,  80  III.  197;  Lasb  t'.  Laah,  58  lud.  626. 

7  Hulett  V.  Inlow,  57  Ind.  412;  26  Am.  Rep.  64;  Pray  v.  Btebblns, 
141  Mass.  219;  55  Am.  Rep.  462;  Jobnson  v.  Hart,  6  Watts  A  S.  819;  40 
Am.  Dec  565. 

8  Falrcblld  v.  Chastellenx,  1  Pa.  St.  176;  44  Am.  Dec.  117;  Jackson 
V.  McConnell,  19  Wend.  175;  32  Am.  Dec.  439;  Godfrey  v.  Bryan,  14 
€h.  D.  516;  Meeker  r.  Wrl«rbt,  76  N.  Y.  262;  Hall  v.  Stepbens,  65 
Mo.  670, 680:  Wasbburn  t;.  Burns,  84  N.  J.  L.  18. 

9  Falrcblld  t;.  ChasteUeaz,  1  Pa.  St.  176;  44  Am.  Dec.  118. 

10  Bertles  v.  Nunan,  92  N.  Y.  152;  44  Am.  Rep.  861 ;  Bates  v.  Seeley, 
46  Pa.  St  248;  Hemingway  v.  Scales,  42  Miss.  1;  2  Am.  Rep.  566. 

11  Marburg  v.  Cole,  49  Md.  402;  83  Am.  Rep.  266:  Pray  v.  Stebblns, 
141  Mass.  219;  56  Am.  Rep.  462;  Diver  v.  Diver,  56  Pa.  St  106;  McDulT 
V.  Beauctaamp,  50  Mira.  531;  Garner  v.  Jones,  52  Mo.  68.  See  contra, 
Clark  V.  Clark,  56  N.  H.  105;  Cooper  v.  Cooper,  76  111.  57. 

12-  Fladnng  tt.  Rose,  68  Md.  13;  Hadlock  v.  Gray,  104  Ind.  606;  Mc- 
Dermott  r.  Frencb,  15  N.  J.  £q.  78;  4  Kent  Com.  363.  Contra,  Stuckey 
V.  Keete,  26  Pa.  St.  397. 

13  Hall  V.  Stephens,  65  Mo.  670:  Freeman's  note  to  Den  v.  Harden- 
bergb,  18  Am.  Dec.  387.    Cbntra,  Carver  v.  Smith,  90  Ind.  222. 

i  100.  Tenanoy  by  entireties  of  penonal  property.  —  Ac- 
cording to  the  weight  of  authority,  personal  property 
may  be  held  by  husband  and  wife  as  tenants  by  entire- 
ties, with  tbe  Incidents  of  such  estate  as  set  forth  in  the 
preceding  section.'  When  a  promissory  note  is  made 
payable  to  husband  and  wife  jointly  they  are  tenants 
by  entireties,  and  the  note  goes  to  the  survivor,*  The 
same  rule  applies  to  stocks  and  other  obligations  taken 
in  their  joint  names.*  The  eflTect  upon  such  tenancy  of 
the  common-law  power  of  the  husband,  apart  from 
statutes  to  reduce  to  possession  the  cboses  in  action  of 
his  wife,  and  thus  bar  her  interest,  does  not  appear  to 
have  been  settled.  Whether  the  interest  of  the  hus- 
band can  be  reached  by  an  execution  against  liim,  and 
that  of  the  wife  also,  if  reduced  to  his  possession,  is 
the  subject  of  conflicting  decisions.* 

1  See  notes  2  and  3,  infra.  In  Bishop  on  the  Law  of  Married 
Women,  {  211,  it  is  laid  down  that  there  can  be  no  tenancy  by  tbe  en- 
tirety of  personal  property.  This  view  Is  successfnily  comoated  In 
Freeman  on  Cotenancy,  8  68,  and  In  the  note  to  Den  t'.  Hardenbergh, 
18  Am.  Dec.  :«2.  See,  also,  28  Alb.  L.  J.  88,  89.  But  In  Wait  v.  Bovee, 
86  Mich.  425,  where  it  was  held  that  there  is  no  estate  by  enUretles  In 
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person altr*  the  decision  was  put  partly  on  the  statutory  proviaSon's 
of  the  State. 

2  Shields  v.  Stlllman,  48  Mo.  82;  GlUan  v.  Dixon,  65  Pa.  St.  395; 
Draper  v.  Jankson,  16  Mass.  480;  Richardson  v.  Daggett,  4  N.  H.  336; 
A  shire  v.  State,  53  Ind.  64. 

3  Pender  v.  Dlclcen,  27  Miss.  252;  Craig  v.  Craig, 3  Barb.  Ch.  76, 104; 
Borst  V.  Spelman,  4  N.  Y.  284. 

4  It  was  held  In  Cook  v.  Kennerly,  12  Ala.  42, 49,  that  the  interest 
of  the  husband  could  be  reached,  and  that  of  the  wife  if  reduced  to 
possession.  Contra,  Patton  v.  Rankin,  68  Ind.  245.  See,  also,  Carver 
V.  Smith,  90  Ind.  222;  Freeman  on  Executions,  {{  125,  127;  Ivor  v. 
Hodges,  1  Spear  Eq.  593. 

§  101.  Joint  tenancy. — A  joint  tenancy  is  created, 
at  common  law,  when  two  or  more  persons  acquire  a 
chattel  at  the  same  time,  with  interests  of  the  same 
quantity,  by  the  same  legal  or  equitable  title,  and  with 
equal  right  to  possession.^  Sucli  tenants  have  the  four 
unities  of  time,  title,  interest,  and  possession.^  The 
characteristic  mark  of  a  joint  tenancy  is  the  right  of 
survivorship  by  which  the  interest  of  a  decedent  joint 
tenant  passes  entirely  to  the  survivors.*  In  respects 
•ther  than  tliis,  the  rights  of  joint  tenants  inter  sese 
and  against  third  parties  are  not  materially  different 
from  those  of  tenants  in  common,  wlii<^  are  treated 
subsequently.  Trustees  of  personal  property  usually 
hold  as  joint  tenants,  but  the  tenancy  rarely  occurs 
between  other  parties,  because  there  are,  in  most  States, 
statutory  provisions  that  a  conveyance  of  property  to 
two  or  more  persons  shall  not  be  construed  to  create  a 
joint  tenancy,  unless  the  instrument  expressly  so  pro- 
vides.* Even  at  common  law  there  were  many  cases 
in  which  property  acquired  by  two  persons  at  the 
same  time,  and  by  the  same  title  and  interest,  was  not 
held  in  joint  tenancy,  as  in  the  case  of  partnership 
property,  a  mortgage  security  executed  to  two  or  more 
lenders,*  stock  on  a  farm  cultivated  on  joint  account,^ 
etc.  A  joint  tenancy  is  destroyed,  and  converted  into 
a  tenancy  in  common,  by  a  change  in  any  one  of  the 
four  unities,  as  where  one  owner  sells  his  share,  or 
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where  there  has  been  a  severanco  by  agreement.^ 

1  2  Blackat.  Com.  180;  4  Kent  Com.  857. 

2  But  when  created  by  will  It  In  not  neceivnary  that  tber»  sbonld 
be  unity  of  time  in  tiie  veiitiiig  of  the  shares  of  the  different  owners: 
Williams  on  Personal  Property,  aOGL 

8   4  Kent  Com.  aOQ;  1  Schouler  on  Personal  Property,  |  IM. 

4  Pub.  Stats.  Mass.  cb.  128,  M  S,6;  8  ReY.  feJtatL  V,  T.  ai79{  Pnb. 
Gen.  Xjaws,  Md.  art.  50,  {  13. 

fi    Williams  on  Personal  Property,  808. 

6  Dorsey  v.  Dorsey,  4  Har.  dt  McH.  231. 

7  2  Blackst.  Com.  399. 

2  KMk    Temuiti  in  eommoa.— An  ownership  in  com* 
mon  of  personal  property  is  created  by  a  severance  of 
a  joint  tenancy,  or  by  the  acquisition  of  a  chattel  by 
two  or  more  persons  under  circumstances  which  do  not 
create  a  joint  tenancy,  or  by  the  act  of  the  law.    Owners 
in  oommon   have  simply  unity  of  possession;   they 
may  he  entitled  to  different  interests,  and  acquire  title 
at  different  times.'    When  the  goods  of  two  or  more 
persons  are  so  mingled  together  as  to  be  undistinguish- 
able  they  are  often  treated  in  law  as  owners  in  common 
of  the  wliole  mass.'    Where  a  vessel  loaded  with  cotton 
was  wrecked,  and  some  of  the  cotton  saved,  the  marks 
upon  the  bales  being  obliterated,  it  was  held  that  all 
the  shippers  were  tenants  in  common  of  the  amount 
saved,  in  the  proportion  in  which  they  contributed  to 
the  cargo.*    An  agreement  between  a  wrecker  and  the 
owner  of  a  cargo,  that  the  former  shall  have  a  propor- 
tion of  the  property  saved,  constitutes  them  tenants  in 
common.^    An  agreement  between  two  persons  to  raise 
a  crop  on  the  land  of  a  third  party  makes  tliem  co- 
owners  of  the  crop.*    The  doctrine  of  many  oases  is 
tliat  a  contract  between  the  owner  of  land  and  another 
person  to  cultivate  ihe  land  for  a  share  of  the  crop  con- 
stitutes the  parties  tenants  in  common  of  the  crop  be- 
fore a  division  thereof  is  made.*    An  agreement  to 
fatten  hogs  on  shares  creates  a  cotenancy .^    But  sailors 
Brant.  P.  P.  — Ifi. 
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on  a  mackerel  voyage  to  be  paid  a  share  of  the  pro- 
ceeds are  neither  partners  nor  co-owners  of  the  oatch  ;* 
and  the  same  rule  applies  to  croppers.' 

1  2  Kent  Com.  asO;  2  Blackflt.  Com.  399. 

2  FtM,  ch.  16k 

3  Spence  v.  Umon  Ins.  Co.  Law  R.  3  C.  P.  427. 

4  Boylston  Ins  Co.  v.  Davis,  68  N.  C.  17;  12  Am.  Rep.  624.  So  the 
assignment  of  a  chose  in  action  for  collection,  the  assignee  to  receive 
a  portion  of  the  proceeds  as  compensation,  creates  a  tenancy'in  com- 
mon:  Weakly  v.  Hall,  13  Ohio  1({7;  42  Am.  Dec.  194. 

6   Lowe  V.  Miller,  3  Oratt.  205;  46  Am.  Dec.  188. 

6  Sims  V,  Dame,  113  Ind.  127:  McLanghlln  v.  SaUey,46  Mich.  219; 
Ferrall  v.  Kent,  4  GlU,  209.    See  anu,  2  88. 

7  Sheldon  v.  Skinner,  4  Wend.  525;  21  Am.  Dec.  161. 

8  Lewis  V.  Chadboarne,  54  Me.  484;  92  Am.  Dec.  568. 

9  State  V.  Burwell,  63  N.  C.  661;  Jeter  v,  Penn,  28  La.  An.  230;  2S 
Am.  Rep.  98;  anUt  i  88. 

2  103.  Sights  of  oo-owners  inter  lese.— -Each  owner  is 
equally  entitled  to  the  possession  of  the  chattel,  and 
hence  at  law  the  owner  who  is  out  of  possession  has  gen* 
erally  no  remedy  except  to  retake  the  chattel  **  when  he 
can  see  his  time.'' '  Neither  owner  is  bound  to  account 
to  the  other  for  the  use  of  the  article,  or  for  the  profits 
made  from  its  use.'  80  one  owner  in  common  of  a 
copyright  who  publishes  copies  of  the  book  is  not  liable 
to  account  to  his  co-owner : "  nor  is  one  owner  of  a 
patent  right  compelled  to  account  for  the  profits  of  the 
sales  of  the  patented  article.*  But  an  agreement  be- 
tween the  parties  changes  this  rule.^  And  its  unreason- 
ableness has  induced  some  courts  to  seize  upon  slight 
circumstances  to  infer  a  promise  by  one  owner  to  pay 
the  other.*  One  owner  in  possession  of  the  common 
property  under  an  agreement  with  his  ootenant  is  liable 
for  all  the  taxes  upon  it,  but  may  recover  his  proportion 
from  the  cotenant.^  One  co-owner  cannot  recover  from 
the  other  the  expenses  incurred  in  its  management,Bnor 
for  his  services  and  costs  in  selling  it.'  One  owner  In 
common  cannot  sue  another  in  trespass  or  trover  for  a 
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mere  dispossession,  or  simply  because  the  other  retains 
possession  and  use.*®  Nor  can  he,  in  such  case,  sue  his 
ootenant  in  replevin,*^  or  detinue/^  l>ecause  the  right  to 
exclusive  possession  lies  at  the  basis  of  all  these  actions. 

1  Co.  Lltt.  f  322;  1  Co.  Inst  200  a;  Frelmsn  on  Cotenancy,  2  287; 
JSaty  V.  Boardman,  61  Me.  596. 

2  Linker  v.  Benson,  07  N.C.  IM;  Plcor.  Columbet,  12  Cal  414:  73 
Am.  Dec.  MO;  Wilcox  v.  Wilcox,  48  Barb.  S27;  Hamby  t*.  Wall,  48 
Ark.  135;  3  Am.  St.  Rep.  218.  But  see  Haff  v.  McDonald,  22  Ga.  131; 
68  Am.  Dec  487. 

8   Carter  v.  Bailey,  64  Me.  468;  18  Am.  Rep.  273. 

4  Vose  V.  Singer,  4  Allen,  227;  81  Am.  Dec.  666;  Washburn  etc.  Co. 
V.  Chicago  Qal.  Co.  109  III.  71. 

5  Fraser  v.  Oage,  118  111.  09;  Davies  v.  Bkinner,  68  Wis.  638;  46  Am. 
Rep.  665. 

6  Brooks  V.  Howtoon,  63  N.  H.  382;  3  Pomeroy's  Equity  Jurispru- 
dence, 2  1421,  n.  4. 

7  Chapln  v.  Streeter,  124  U.  S.  360. 

8  Ooell  V.  Morse,  126  Mass.  480.  But  see  Trustees  v.  Greenough,  105 
U.a627. 

9  UamOtOQ  v.  Conine,  28  Md.  636;  92  Am.  Dec.  724. 

10  Jacobs  V.  Seward,  Law  R.  5  £ng.  &  Ir.  App.  404;  Heller  v.  Huf- 
smith,  103  Pa.  St.  633;  Balch  v.  Jones.  61  Cal.  234;  Southworth  d. 
Smith,  27  Conn.  355;  71  Am.  Dec.  72;  Rooks  v.  Moore,  Busb.  1;  6^ 
Am.  Dec.  669:  Hall  v.  Page,  4  Ga.  428;  48  Am.  Dec.  235;  Gilbert  v. 
DickerHoa,  7  wend.  449;  22  Am.  Dec.  592;  Cowan  v.  Buyers,  Cooke, 
63;  6  Am.  Dec.  668;  Kilgore  v.  Wood,  56  Me.  150;  96  Am.  Dec.  440;  Carr 
V.  Dodgis,40  K.  H.  404. 

11  Bohlen  V.  Arthurs,  115  U.  8.  482;  Lacy  v.  Weaver,  49  Ind.  373;  19 
Am.  Rep.  683;  Wltham  v.  Wltham,  57  Me.  447;  99  Am'.  Dec.  787; 
Strauss  v.  Crawford,  89  N.  C.  149;  Wells  v.  Noyes,  12  Pick.  324;  De 
Mott  V.  Hagerman,  8  Cowen,  220;  18  Am.  Dec.  443;  Ferrall  v.  Kent,  4 
Gill,  209. 

12  Foster  v.  Crabb,  12  Com.  B.  149;  Atwood  v.  Earnest,  13  Com.  B. 
S81;  Freeman  on  Cotenancy,  2  288. 

§  104.  When  trover  lios  by  one  co-owner  against  another. 
—  Although  one  tenant  in  coininon  cannot  sue  liis  co- 
tenant  in  trover  or  replevin  for  a  mere  dispossession, 
yet,  according  to  the  weight  of  authority,  trover  or 
assumpsit  lies  if  the  tenant  in  possession  sells  tlie 
chattel  as  his  own,  or  sells  liis  cotenant's  interest.' 
The  other  owner,  however,  may  treat  the  vendee  as  his 
cotenant,  for  the  vendor  was  incapable  of  disposing  of 
his  share.'    He  cannot  sue  the  vendee  in  trover;*  but 
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may  adopt  the  sale  and  sue  for  the  price,  which  vests 
the  property  in  the  vendee.*  One  owner  in  cominoo 
may  also  sue  his  co-owner  in  trover  if  the  latter  de- 
stroys the  common  property,*  or  does  that  which  will 
destroy  it,  or  the  other's  interest  in  it,  as  by  such  a  use 
as  will  result  in  its  destruction  J  So  if  one  joini  owner 
of  iron  mixes  it  with  other  iron  and  manufactures  the 
whole  into  various  articles  which  he  disposes  of,  trover 
will  lie  against  him.*  It  is  also  a  conversion  for  one 
tenant  to  appropriate  the  chattel  to  purposes  for  which 
it  was  not  designed.*  When  property  has  been  pur- 
chased for  a  certain  object,  by  agreement  of  the  parties^ 
it  would  seem  that  it  cannot  be  used  for  a  different 
purpose  without  the  consent  of  all  the  owners,  and 
that  the  veto  power  belongs  to  the  tenant  refusing  his 
assent  although  in  a  minority .1*  If  the  tenant  in  pos- 
session promise  to  divide  the  property,  but  afterwards 
appropriate  it  to  his  use  so  tliat  the  agreement  is  not 
enforcible,  trover  lies."  Whether  or  not  trover  will 
lie  if  the  owner  in  possession  sets  up  an  adverse  claim 
to  the  entire  property  has  been  difierently  decided. '^ 
Some  cases  hold  that  the  doctrine  that  the  exclusive 
possession  by  one  tenant  is  not  a  conversion  applies 
only  to  inseverable  things,  and  that  in  the  case  of  grain, 
tobacco,  and  other  things  of  equal  value,  if  the  party 
in  possession  refuse  to  allow  his  cotenant  to  take  his 
share,  such  refusal  is  an  appropriation,  and  trover  or 
assumpsit  lies.^'  One  owner  is  liable  to  liis  co-owner 
for  injuries  to,  or  loss  of,  the  common  property  occa- 
sioned by  his  negligence.^^ 

1  ^nte,  {103,  notes  10, 11. 

2  Barton  v.  Williams,  5  Bam.  A  Aid.  J«J5;  Person  v.  WtUwrt,  2b 
Minn.  184;  Dyckman  v.  Vallente,  42  N.  Y.  5fll;  Winner  r.  Pemiinmn, 
85  M(l.  163;  6  Am.  Rep.  :«.">:  Perry  ?».  Granger,  21  Neb.  5?>;  Le^an  n. 
Coal  Co.  9  Heisk.  6:«0:  Nowlen  v.  Oolt,  6  IlilU4Bl;  41  Aoi.  Dhi-.  jhH; 
Warren  v.  Aller,  I  Plnn.  -179;  44  Am.  Dec.  406;  Mnmford  »•.  M'Kjiv,  & 
Wend.  44?:  24  Am.  De«.  M:  Hvde  v.  Stone,  0  Oowen,  2:<n;  18  Am.  Dec, 
501;  Burbauk  v.  Crookv>^r,  7  Gray,  158;  G6  Am.  Dec.  470;  Delaney  «. 
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:Root,  Wd  MasA.  U6;  97  Am.  Dec.  HZ.  But  see  contra,  that  a  sale  by  one 
tenant  does  not  constitute  a  conversion,  Lewis  v.  Clark,  59  Vt.  363; 
Sanborn  v.  MorriU,  15  Vt.  700;  40  Am.  Dec.  701;  Powell  i-.  Hill,  64 
N.  C.  169.  See  Freeman  on  (.'otenancv,  {  HIO.  The  agent  of  one  co- 
tenant  who  sells  the  entire  interest  is  llnble  in  trover  to  the  other 
owner,  although  he  may  have  had  no  notice  of  Ms  rights:  Perminter 
V  Kelly,  18  Ala.  71f«:  f*4  Am.  Dec.  177.  As  to  an  authorized  sale,  see 
Hefvlett  V.  Owens,  !Vi  Cal.  475. 

t    Sanborn  r.  Morrill,  15  Vt.  700:   40  Am.   Dec.  701;   Osborn  r,' 
ScDenck,  m  N.  Y.  201, 205;  Rains  v.  McNairy,  4  Humph.  3d6;  40  Am. 
Dec.  651. 

4  Kilgore  r.  Wood,  36  Me.  ISO;  96  Am.  Dec.  440;  Osborn  r.  Schenck, 
M>\  Y.  -JOl;  Scudder  v.  ChIuIs  Steamboat  Co.  1  Clilf.  :^'J:  Dain  v. 
Cowing,  2.'  Me.  »47;  89  Am.  Dec.  5B5.  The  tenant  who  is  not  in  pos- 
session may  sell  his  Interest,  and  such  sale  is  valid  against  creditors, 
freeman  on  Cotenancy,  {  219,  citing  Cusblng  v.  Breed,  14  Allen,  380; 
Griley  r.  Vasel,  52  Mo.  448. 

6  Putnam  v.  Wise,  1  Hill,  234;  37  Am.  Dec.  300;  Sanborn  ».  Mor- 
rill, 15  Vt.  700;  40  Am.  Dec.  701;  Ovlatt  v.  Sage,  7  Conn.  9S.  Qf.  White 
V,  Osborn,  21  Wend.  77. 

6  Rooks  «i.  Moore,  Busb.  I;  57  Am.  Dec.  569;  Guyther  v.  Pettljohn, 
«  Ired.  388;  45  Am.  Dec.  499;  Tubbs  v.  Richardson.  8  Vt.  442;  27  Am. 
Dec.  570;  Farr  i>.  Smith,  9  Wend.  X»;  24  Am.  Dec.  162;  Sheldon 
V.  Skinver,  4  Wend.  525;  21  Am.  Dec.  161. 

7  Warner  v.  Abbey,  112  Mass.  360;  Boyle  v.  Levings,  28  111.  314: 
Symonds  v.  Harris,  51  Me.  14;  81  Am.  Dec.  553;  Lowe  v.  Miller,  3 
Oratt.  205;  46  Am.  Dec.  188. 

8  Redlngton  v.  Chase,  44  X.  H.  36;  82  Am.  Dec.  189. 

9  Agnew  v.  Johnson,  17  Pa.  8t.  373;  55  Am.  Dec.  665.  Cf.  Needham 
V.  HiU,  127  Mass.  133. 

16  See  1  LIndley  on  Partnernhlp,  314.  It  is  laid  down  in  the  Dl- 
frest,  10,  3, 28,  that  In  r^ard  to  the  common  property  no  one  of  the 
owners  has  a  right  to  do  anything  if  the  other  is  unwilling;  whence 
It  is  clear  that  there  is  a  right  of  prohibition.  In  regard  to  the 
control  of  vessels  Jointly  owned,  see  posU  2  107. 

11  Ripley  IK  Davis,  15  Mich. 75;  90  Am.  Dec.  262.  See,  also,  Newton 
«.  JSardaer,  24  Wis.  2:12. 

12  Roddy  V.  Cox,  29  Oa.  29B;  74  Am.  Dec.  64;  Grove  v.  Wise.  39 
Mich.  161,  hold  that,  in  such  case,  trover  lies.  Contra,  Osborn  t*. 
fechenck,  83  N.  Y.  201 ;  Gilbert  v.  Dickerson,  7  Wend.  449;  22  Am.  Dec. 
692;  Kllgore  v.  Wood,  56  Me.  160;  96  Am.  Dec.  440.  In  Freeman  on 
Cotenancy,  $  448,  it  is  said  that  when  one  tenant  claims  the  entire 
property,  the  only  remedy  is  a  bill  for  partition. 

18  Piquet  V.  Allison,  12  Mich.  328;  86  Am.  Dec.  54;  Newton  r.  Howe, 
29  Wis.  631;  9  Am.  Rep.  616;  Clark  v.  Griffith,  24  N.  Y.  595;  Koufmflnn 
V.  Schilling,  58  Mo.  218:  Young  v.  Miles,  20  Wis  646;  Inglebrlght  r. 
Hammond,  19  Ohio,  S37:  53  Am.  Dec.  45'0.  Replevin  also  lies:  Piaz- 
zek  V.  White,  23  Kan.  621;  33  Am.  Rep.  211. 

14  Herrin  r.  Eaton,  13  Me.  193;  29  Am.  Dec.  490:  Ralsnn  r.  Barclay, 
«  Mart.  fLa.>  649;  12  Am.  Dec.  483;  yulllot  v.  Possaf.  4  Mart.  a.a.)  203; 
r  Am.  Dec.  702;  Daniels  v.  Daniels,  7  Mass.  135;  Hineo  v.  Robinson, 
67  Me.  324;  99  Am.  Dec.  772. 

§  105.  Partition  of  the  common  property. —  If  the  things 
owned  In  common  are  Rusceptible  of  partition  specific- 
alljj  the  owners  may  divide  them  by  consent ;  but  to 
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constitute  a  valid  partition  actual  severance  is  neces- 
sary.i  One  tenant  has  no  authority  to  nial^e  a  division 
without  tlie  consent  of  tlie  other  except  in  tlie  case  of 
grain  and  similar  articles  of  equal  value.'  If  the  owners- 
cannot  agree  upon  a  partition,  then  either  may  file  & 
bill  in  equity  for  a  partition,  and  in  case  the  property 
is  not  susceptible  of  a  division  in  kind,  without  injury 
•to  itself  or  to  the  value  of  the  whole,  equity  will  decree 
a  sale  of  the  common  property  and  a  division  of  the 
proceeds.'  This  subject  is  regulated  by  statute  in  some 
States.*  If  one  tenant  hold  the  property  adversely,  the 
title  to  it  may  be  tried  in  the  partition  suit.*  In  somt^ 
cases  of  exclusive  possession  and  enjoyment  a  receiver 
will  be  appointed.*  When  the  tenant  in  possession 
threatens  to  sell  the  whole  property  and  appropriate 
the  proceeds,  a  bill  for  a  receiver  and  partition  is  the 
proper  remedy.^ 

1  Peebles  v.  Morris,  77  Ga.  536 ;  Louisville  etc.  Ry.  Co.  v.  Hart,  Ind, 
1889.    Of.  Kimberly  v.  Patchln,  19  N.  Y.  330;  75  Am.  Dec.  334. 

2  Sheldon  v.  Skinner,  4  Wend.  525;  21  Am.  Dec.  161;  Tripp  v.  Riley. 
15  Barb.  333;  ante,  {  104,  n.  13. 

8  Godfrey  i'.  White,  60  Mich.  443;  1  Am.  St.  Rep.  .>Tr;  Spanldtng  tr. 
Warner,  59  vt.  646;  Conover  r.  Earl,  26  Iowa,  107;  Swain  v.  Knapp. 
32  Minn.  431;  Marshall  v.  Crow,  2!)  Ala.  279;  Irwin  v.  King,  6  Ired.  219; 
Crapster  v.  Griffith,  2  Bland,  5;  Hewitt's  Case,  8  Bland,  184;  Andrews 
V.  Betts,  8  Hun,  323;  Wetmore  v.  Zabriskie,29  N.  J.  Eq.  62;  3  Pomeroy 
on  Equity  Jurisprudence,  {  1391.  Cbntra,  Gudgell  v.  Mead,  8  Mo.  53; 
40  Am.  Dec.  120.  Things  are  either  naturally  indivisible,  as  a  horse, 
or  indivisible  In  law,  when  a  division  cannot  be  made  withoat  loss, 
giuB  sine  interitu  dlvidi  non  poMunt:  Dig.  30, 26,  {  2;  Dig.  fi,  1,  35,  \  .3. 
Thus  a  precious  stone  is  indivisible  in  a  legal  sense,  though  divisihle 
In  a  natural,  because  the  single  parts  have  not  together  the  value  of 
the  whole:    Windscheid,  Pandekteurecht,  i  140. 

4  Pub.  Gen.  Laws,  Md.  art.  16,  $  190:  Ijiws  of  Wis.  1887,  cb.  1«).  A 
loss  of  the  chattel  before  a  confirmation  should  be  born  proitortion- 
ately:  Jackson  v.  Jennings,  13  Rich.  Eq.  172;  94  Am.  Dec.  160. 

5  Weeks  v.  Weeks,  5  Ired.  Eq.  Ill;  47  Am.  Dec.  358:  Godfrey  v. 
White,  60  Mich.  443;  1  Am.  St.  Rep.  537.  Cf.  Thompson  v.  Mawhinney, 
17  Ala.  362;  52  Am.  Rep.  176,  n.;  and  poHt  chapter  13  on  Possession. 

6  Low  V.  Holmes,  17  N.  J.  Eq.  14S. 

7  Baughman  v.  Reed,  75  Cal.  819. 

§  106.  Joint  ownersliip  of  grain  in  elevators  and  ware- 
lioiujee.— When  wheat,  or  other  cereals,  belonging  to 
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several  persons,  are  mingled,  with  their  assent,  in  a 
OQnimon  bin  or  elevator,  snch  persons  being  entitled, 
not  to  the  identical  grain  deposited  by  them,  but  to  an 
equal  quantity  of  similar  quality,  the  transaction,  ac- 
cording to  the  weight  of  authorit}*^,  constitutes  a  bail- 
ment and  not  a  sale,  and  the  depositors  are  tenants  in 
common  of  the  entire  mass  there  stored,  in  the  propor- 
tions in  which  they  contributed  to  it.*  The  responsi- 
bility of  the  warehouseman  is  that  of  a  bailee,  and 
hence  he  is  not  liable  for  a  wholly  accidental  fire ;'  but 
is  liable  for  a  loss  occasioned  by  negligence.*  When 
the  amount  on  hand  falls  short  of  the  receipts,  the  loss 
is  to  be  borne  by  the  depositors  proportionately.*  Gen- 
erally, the  vendee  of  one  tenant  in  common  becomes  a 
cotenant  with  the  other  owners  without  separation  of 
the  part  sold  to  him  ;^  and  a  party  acquires  special 
rights  by  the  transfer  of  a  warehouse  receipt.*  When 
the  warehouseman  has  made  an  assignment  of  the 
building  and  its  contents,  trover  lies  against  the  as- 
signee if  he  refuses  to  deliver  to  a  depositor  his  share ; ' 
and  replevin  may  also  be  brought.' 

1  Bretz  V.  Dlebl,  117  Pa.  St  689;  2  Am.  St.  Rep.  706:  Rice  v.  Nixon, 
97  Ind.  97;  49  Am.  Rep.  4.70;  Ledyard  v.  Hlbbard,  48  Mich.  421 ;  42  Am. 
Hep.  474;  Dole  v.  Olmstead,  36  111.  150;  85  Am.  Dec.  W7;  Sexton  v. 
Orahamt  M  Iowa,  181:  2  Kent  Com.  365,  n.  1;  590,  n.  1.  Seecontra^ 
holding  the  transaction  to  be  a  sale,  South  Australian  etc.  Co.  v, 
Randall,  Law  R.  3  P.  C.  101;  Rahilly  v.  Wilson,  3  Dill.  426;  Chase  v. 
Washburn.  1  Ohio  St.  244:  59  Am.  Dec.  623;  Bailey  v.  Bearly,87  111. 
856.  Cy.  Nelson  v.  Brown,  44  Iowa, 455.  The  special  terms  of  the  con- 
tract between  the  depositor  and  the  warehouseman  may  change 
this  rule:  Richardson  v.  Olmstead,  74  IlL  216;  Schiudler  v.  westover, 
99  Ind.  395. 

2  Irons  v.  Kentner,  61  Iowa,  88;  33  Am.  Rep.  119;  Rice  v.  Nixon, 
97  Ind.  97;  49  Am.  Rep.  430. 

3  Arthur  v.  R.  R.  Co.  61  Iowa,  64a.  . 

4  Dows  V.  Eckstrone,  3  Fed.  Rep.  19;  Dole  v.  Olmstead,  41  111.  844; 
89  Am.  Dec.  386;  S.  C.  36  111.  150;  85  Am.  Dec.  397. 

5  Cunhing  v.  Breed,  14  Allen,  376;  92  Am.  Dec.  777. 

6  Planters'  Rice  Mill  Co.  v.  Merchants'  Bank,  78  Ga.  574;  Ala. 
State  Bank  v.  Barnes,  82  Ala.  607;  Rice  v.  Cutler,  17  Wis.  531;  84  Am. 
Dec,  747,  n. 

7  Oerman  Nat.  Bank  v.  Meadowcroft,  96  111.  124;  35  Am.  Rep.  187. 
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i  109.  Bights  of  co-owners  against  third  parties. — In 
order  to  prevent  multiplicity  of  suits,  the  law  requires 
all  the  tenants  in  conitnon  to  join  in  actions  to  recover 
the  common  property,  or  for  its  hire,  or  for  injuries  to 
it.^  If  one  owner  be  bankrupt  his  assignee  should  join 
with  tlie  other  owners.*  If  a  third  party,  guilty  of  a 
conversion  of  tlie  property,  has  made  a  settlement  witli 
one  owner  for  hia  sliare.  then  the  other  owner  may  sue 
alone.*  One  cotenant  maj'  maintain  trover  against  a 
third  party  to  whom  the  chattel  has  been  delivered  for 
purposes  inconsistent  with  the  use  for  whicli  it  was  de- 
signed, and  who  denies  the  plaintiff  *s  title.*  In  actions 
where  it  is  necessary  that  all  the  owners  should  join,  a 
non -joinder  can  be  taken  advantage  of  only  by  a  plea  in 
abatement,  unless  it  be  apparent  on  the  face  of  the  plead- 
ings, in  which  case  a  demurrer  or  motion  in  arrest  of 
judment  lies,^  After  a  recovery  for  his  share  by  one 
tenant,  no  plea  in  abatement  having  been  interposed,  no 
advantage  can  be  taken  of  tlie  non-joinder  in  an  action 
by  another  owner.*  One  tenant  in  common  is  not  barred 
by  limitations  merely  because  his  cotenant  may  be.^ 

1  Fay  V.  Duggan,  135  Mass.  242;  Wright  v.  Mack,  95  Tnd.  332;  Clnpp 
V.  Institution  for  Savings,  lo  R.  T.  489;  2  Am.  St.  Rep.  915:  Corcoran 
V.  White,  146  Mass.  :i2d;  4  \m.  St.  Rep.  313;  Stinson  v.  FernaM,  77  Me. 
675;  Davis  v.  Lottlch,  46  N.  Y.  393;  Atwoort  v.  Ernest.  13  Com.  B.  8S1. 
One  tenant  may  maintain  a  separate  action  if  his  cotenants  are  non- 
residents and  refnse  to  Join  as  plaintiffs:  Peck  v.  McLean,  36  Minn. 
228;  1  Am.  St.  Rep.  665. 

2  Stlnson  v.  Fernald.  77  Me.  576. 

3  White  V.  Curtis, :«  Me.  534;  Parker  v.  Elder,  11  Humph.  646; 
Stedman  v.  Shelton,  1  Ala.  86;  Baker  v.  Jewell,  6  Mass.  460;  4  Am. 
Dec.  152.    Of.  Smith  v.  Wiley,  22  Ala.  396;  .58  Am.  Dec.  262. 

4  Agnew  v.  Johnson,  17  Pa.  St.  373;  55  Am.  Dec.  565. 

5  Cain  v.  Wright,  5  Jones  (N.  C.)282;  72  Am.  Dec, 65l;.Harker  t>. 
Dement,  9  Gill,  7;  52  Am.  Dec.  670;  Dailey  v.  Grimes,  27  Md.  440,  451; 
Agnew  V.  Johnson,  17  Pa.  St.  373;  65  Am.  Dec,  565;  Dubois  r.  Glaub, 
62  Pa.  St.  24:^;  Lothrop  v.  Arnold,  25  Me.  136;  43  Am.  Dec.  256;  Bell  v. 
Layman,  1  Mon.  39;  15  Am.  Dec.  83.  But  trover  does  not  lie  acrainst 
the  cotenant's  vendee:  Ante  S  104  n.  4. 

6  Harker  v.  Dement.  9  Gill.  7:  52  Am.  Dec.  670. 

7  Settle  V.  Alison,  8  Ga.  201:  52  Am.  Dec.  393;  McFarland  v.  Stone 
17  Vt.  165;  44  Am.  Dec.  325:  Riddle  v.  Roll*  24  Ohio  St.  572.  But  see 
contra,  Moore  v.  Calvert,  6  Bnsh,  .%Vl:  Jordan  v.  Mackenzie,  30  Miss. 
32;  Freeman  on  Cotenancy,  i  375;  Marsteller  v.  McLean.  7  Craneb,  156. 
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CHAPTER  X. 

LIFE  INTERESTS  IN  PERSONALTY. 

(  110.  Creation  of  life  interests  in  personal  property! 

S  111.  Blgbtfl  of  life  tenants. 

{  112.  Life  estates  in  money,  resldnes,  etc. 

i  113.  Remainders  and  reversions. 

{  114.  Dividends  between  life  tenant  and  remainderman. 

2  115.  General  rales  as  to  extra  dividends. 

{  118.  Apportionment  of  dividends. 

{  117.  Premiums  on  investments. 

2  118.  Sale  of  remainders  and  reversions. 

J  110.  Creation  of  life  inWrests  in  personal  property. — 
The  ancient  coniincn  law  witli  its  eliaraoteriHtic  disre- 
gard of  chattels  did  not  sanction  tiie  creation  of  interests 
in  personal  property  in  expectancy,  and  a  gift  of  chat- 
tels to  one  for  life,  or  for  a  terra  of  years,  gave  him  the 
emtire  interest.'  An  exception  was  first  made  in  the 
case  of  chattels  real,^  whicli  was  soon  extended  to  all 
kinds  of  personalty.'  All  chattels  personal  of  a  durable 
nature  may  now  be  limited  over  by  way  of  remainder 
after  a  life  estate  or  les.ser  intei*est  in  them  is  created.* 
Such  life  estate  is  ordinarily  created  by  will,  but  it  may 
also  be  established  by  deed  or  contract.^  It  cannot, 
however,  be  made  by  parol ;«  and  no  estato  tail  in  chat- 
tels personal  is  allowed.^  The  life  tenant  of  chattels  is 
entitled,  except  in  the  case  of  money  or  of  a  residue 
which  is  to  be  converted  into  money,  to  the  possession 
and  enjoyment  of  the  property  specifically .8  The  re- 
mainderman is  entitled  to  a  schedule  or  inventory,*  but 
cannot,  in  most  States,  demand  security  for  the  forth- 
coming of  the  property  at  the  termination  of  the  life  es- 
tate, without  alleging  and  proving  that  there  is  danger 
of  its  destruction  or  los8.'®  But  the  doctrine  of  some 
courts  is  that  the  life  tenant  should  in  all  cases  furnish 
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such  security  before  receiving  possession  of  the  prop- 
erty." 

V 

1  2  Blackst.  Com.  398. 

2  Manning's  Case,  8  Coke,  94. 

3  2  Kent  Com.  352;  2  Blackst.  Com.  896. 

4  Trogdon  v.  Murphy,  85  111.  119;  Weeks  v.  Weeks,  5  N.  H.  326; 
H^^alev  V.  Toppan,  4i  N.  H.  243;  German  v.  German,  27  Pa.  St.  116;  fi7 
Am.  Dec.  451,  n,;  Westcott  r.  Cady,  5  Johns.  Ch. ;«+!;  9  Am.  Dec.  306; 
Griggs  V.  Dodge,  2  Day,  28;  2  Am.  Dec.  82.  The  gift  of  a  residue  con- 
sisting of  both  realty  and  personalty  to  A,  to  be  "  paid  over  to  her  as 
her  undivided  property,"  on  comtng-of  age,  with  a  limitation  over  in 
CMS"  of  her  death  without  issue,  creates  only  a  life  estate  in  A:  Stonu 
V.  McEckron,  57  Conn.  194.  A  bequest  of  chattels  to  one  for  life  when 
there  is  no  remainder  over  vests  the  entire  property  In  the  first 
taker:  Smith  v.  Gates,  2  Root,  532;  1  Am.  Dec.  89. 

5  McCall  V.  Lee,  120  111.  261;  2  Kent  Com.  8M,  n.  b. 

6  Maxwell  i».  Harrison ,  R  On.  61 ;  52  Am.  Dec.  885;  Barton  v,  Blstck. 
32  Ga.  59.    But  see  post,  §J  120, 121. 

7  Chandless  v.  Price,  3  Ves.  99;  Patterson  v.  Bills,  11  Wend.  259. 

8  Sampson  v.  Randall,  72  Me.  109:  Evans  v.  Iglehart,  6  Gill  &  .T, 
171;  Harrison  v.  Foster,  9  Ala.  955;  Pierce  v.  Stidworthy,  81  Me.  50; 
Post  V.  Van  Houten,  41  N.  J.  Eq.  82;  Covenhoven  v.  Shuler,  2  Paige, 
122;  21  Am.  Deo.  73;  Green  v.  Hpwitt.  97  111.  113;  :<7  Am.  Rpp.  102; 
Denny  ?»,  Schoefflf'r,  24  Mo.  170;  2  Williams  on  Executors,  1396;  Mor- 
gan V.  Morgan,  7  Eng.  L.  &  Eq.  216;  Woods  v.  Puller,  61  Md.  457. 

9  Rowe's  Ex'rs  v.  White,  16  N.  J.  Eq.  411;  84  Am.  Dec.  16'>:  De 
Pevster  v.  Clendennlne,  S  Paige,  295;  Covenhoven  v.  Shuler,  2  Paigo, 
122";  21  Am.  Dec.  73;  Westcott  v.  Cady,  5  Johns.  Ch.  .3:^4;  9  Am.  Dec. 
306;  Jones  v.  Simmons,  7  Ired.  Eq.  178;  2  Kent  Com.  354. 

10  Matter  of  Estate  of  Gertie,  34  Minn.  173;  57  Am.  Rep.  48:  Tag- 
gard  V.  Piper,  118  Mass.  315;  Post  v.  Van  Houten,  41  N.  J.  Eq.  82; 
Rowe  V.  White,  Ifi  N.  J.  Eq.  411;  84  Am.  Dec.  165):  Pel  ham  r.  Taylor, 

1  Jones  Eq.  121;  5i  Am.  Dec.  604;  Bentley  v.  Long,  1  Strob.  Eq.  4^^;  47 
Am.  Dec.  523:  Smith  ti.  Daniel,  2  McCord  Ch.  143;  16  Am.  Dec.  64!; 
Miller  v.  Williamson,  5  Md.  21Q:  Scott  v.  Price,  2  Serg.  <fe  R.  m;  Dun- 
bar V.  Woodcock,  10  Leigh,  626;  1  Story  on  Equity  Jurisprudence, 

2  604. 

11  Security  Co.  v.  Hardenb^rg.  53  Conn.  169:  Estate  of  Shipman,  22 
Abb  N.  C.  289;  MRtter  of  Gillespie,  18  Abb.  N.  C.  41;  Livingstone  v. 
Murray,  68  N.  Y.  482. 

§  111.  Bights  of  life  tenants. — A  linnited  power  may 
be  given  the  life  tenant  to  use  or  dispose  of  the  prop- 
erty, and  then  the  remainderman  will  be  entitle<I  only 
to  what  may  be  left.  The  extent  and  existence  of  such 
power  depend  upon  the  terms  of  the  instrument  creat- 
ing the  estate.^  A  bequest  of  personalty  to  A  **  to  her 
use  and  disposal  during  her  natural  life,  and  what  is 
remaining  at  her  decease,  undisposed  of  by  her,  I  give, 
etc.,  to  B,  creates  a  life  estate  in  A,  with  power  to  defeat 
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tlie  remainder  by  act  inter  vivos  but  not  by  will,  and 
gives  a  vested  remainder  to  B.'  Bat  an  absolute  power 
of  disposal  added  to  a  life  estate  carries  the  entire  inter- 
est, altliough  there  may  be  a  direction  that  what  re- 
mains at  tlie  termination  of  such  estate  may  pass  to 
otliers.'  The  life  tenant  is  entitled  to  all  the  profits 
and  income  of  tlie  property,  but  an  increase  in  its  value 
is  part  of  the  corpus,^  Where  a  part  of  the  property 
given  for  life  consists  of  an  interest  in  a  partnersliip 
wliich  was  to  (continue  for  a  term  of  j'ears,  the  life  ten- 
ant is  entitled  to  the  profits  derived  therefrom.*  A 
power  to  sell  and  re-invest  the  estate  does  not  enlarge 
the  right  of  the  l>eneficiary  for  life  to  the  proceeds.^ 
The  life  tenant  must,  as  a  general  rule,  pay  all  taxes 
and  ordinary  expenses,?  unless  the  instrument  creating 
the  estate  provides  otlierwise.* 

1    Estate  of  Oertle.  34  Minn.  173;  57  Am.  Rpp.  48;  Logue  v.  Bate- 
man,  4a  N.J.  Eq.  4M\  C4lle8  r.  Little,  104  TT.  S.  291;  Smith  v.  Bell,  fl 


111.  2-M;  Gondie  v.  Johnston,  \m  Ind.  4*27:  Wood  v.  Robertson,  113  iiid. 
Si-i;  Tower  u.  Hartford,  115  Ind.  186:  Green  v.  Hewitt,  97  111.  113;  37 
Am.  Rep.  102;  German  i\  German,  27  Pa.  St.  116;  67  Am.  Dec.  451; 
Terry  v.  Wlgsrlns,  47  N.  Y.  512;  Smith  v.  Van  Ostrand,  64  N.  Y.  278, 
284;  Richardson  »».  Page,  54  Vt.  37:J;  Benesch  v.  Clark,  40Md  504. 

2  Burleigh  v.  Clough,  5-2  N.  H.  267;  13  Am.  Rep.  23.  See,  also. 
ca.ses  ntpra,  n.  1.  That  when  snch  power  to  dispose  of  is  glvt-n,  ft 
must  be  by  act  inter  i^ivoa,  see  Re  Pounder,  56  Law  J.  Ch.  D.  113.  That 
such  remainder  Is  vested,  see  post,  {  113. 

3  Fullenwlder  V.  Watson,  113  Ind.  18;  Howard  r.  Carusi,  109  U.  S. 
72.5:  Davis  r.  Richardson,  10  Yerg.  290;  31  Am.  Deo.  581 :  Smith  r.  Bell, 
1  Mart.  &  Y.  ;«2:  17  Am.  Dec.  798:  Campbell  v.  Beanmont.  91  X.  Y. 
4«4:  W^ngpr  V.  Wnger,  W  N.  Y.  173;  Stowell  v.  Hastings,  59  Vt.  494: 
Yates  t'.  Clark.  56  Miss.  212. 

4  Scovel  V.  Roospvelt,  6  Redf.  121:  Braswell  t'.  Moreliead,  Busb. 
Eq.  2f.:  57  Am.  Deo.  586.  Re  Accounting  of  Gerry,  loa  N.  Y.  445:  2 
Perry  on  Trusts,  {  544.  As  to  Increase  of  animals'  held  for  life,  see 
ante,  ?  85. 

5  Helghe  v.  Littlg,  63  Md.  301. 

6  Appeal  of  Hlnicle,  116  Pa.  St.  490;  Sntphen  i».  Ellis,  35  Mich.  446. 

7  Whitson  V.  Whitson,  63  N.  Y.  477;  Danly  v.  Cummins.  31  N.  J. 
Eq.  20S;  W^heeler  v.  Addison,  54  Md.  48;  Donohue  v.  Daniel,  58  Md. 
5!>5:  Pierce  v.  Burroughs,  58  N.  H.  'vn:  Hok-ombe  v.  Holoombe,  27 
N.  J.  Eq.  473;  Hay  ward  t-.  Cdn,  110  lVfn«*s.  273:  Siapnberg  »»  Elv  90 
N.  Y.  257:  Smith  v.  Burham,  2  Dev.  Eq.  420;  25  Am.  Dec.  72T;  Garland 
V.  Garlnnd,  73M».  97. 

8  Mosely  r.  Marshall,  22  N.  Y.  280. 

Bka>.t.  P,  i'.  — 1-.. 
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g  112.    Life  estates  in  money,  residues,  etc.— The  gen- 
eral rule  is  that  when  a  bequest  for  life  consists  of 
money,  or  of  the  residue  of  an  estate,  or  of  articles 
whose  use  is  the  conversion  into  money,  the  life  tenant 
is  not  entitled  to  the  specific  possession  and  enjoyment 
of  such  money  or  residue,  but  an  investment  of  the 
same  should  be  made  by  the  executor,  so  that  the  life 
tenant  may  receive  the  interest  during  his  life.^    This 
rule  requires  the  executor  to  protect  the  interest  of  the 
remainderman. 2    When  there  is  a  bequest  of  the  inter- 
est on  a  sum  of  money  to  A  for  life,  with  remainder 
over,  and  the  executors  set  apart  a  certain  fund  for  its 
payment,  such  act  is  not  binding  upon  the  beneficiaries 
unless  they  consent  to  it,  and  the  general  estate  re- 
mains liable.'    But  in  some  States,  when  there  is  a  be- 
quest of  money  for  life,  the  executor  may  give  the 
same  to  the  life  tenant  upon  receiving  from  him  secur- 
ity for  its  return.*    And  if  a  power  of  disposition  be 
given  the  life  tenant,  and  the  remainder  over  be  only 
of  what  may  be  left,  then  the  life  tenant  is  entitled  to 
receive  the  money .^    If  tlie  intention  of  the  testator  be 
that  the  life  tenant  shall  be  entitled  to  the  specific  pos- 
session of  the  residue,  effect  will  be  given  to  such  inten- 
tion.*   When  things,  the  use  of  which  involves  the 
consumption,  are  given  to  one  for  life,  he  acquires  the 
absolute  property  in  them,  and  the  remainder  over  i« 
void ; '  or  he  acquires,  at  least,  the  right  to  use  the  arti- 
cles, the  remainder  operating  only  on  what  may  be  left.* 

I  Evans  v.  Iglehart,  6  Gill  <fc  J.  171 :  Parker  v.  Moore,  25  N.  J.  Eq. 
236;  Jones  v.  Stiles,  19  N.  J.  Eq.  327;  Rowe  v.  White,  16  N.  J.  Eq.  4li: 
84  Am.  Dec.  169;  note  to  Braswell  v.  Morehead,  57  Am.  Dec.  587;  Field 
V.  Hitchcock,  17  Pick.  182;  28  Am.  Dec.  288;  Smith  v.  Burham,  2  Dev. 
Eq.  4-'0;  26  Am.  Dec.  721;  Covenhoven  ?'.  Shuler,2  Paige,  122;  21  Am. 
Dec.  7:i;  Brannock  v.  Stocker,  76  Ind.  558;  Bllven  v.  Seymour,  88  N.  Y. 
478;  Livingston  v.  Murray,  68  N.  Y.  493;  Clark  v.  Clark,  8  Paige,  152; 
35  Am.  Dec.  676.  When  the  limitation  over  is  upon  the  contingency 
of  the  legatee  dying  without  issue,  he  is  entitled  to  the  possession 
of  the  fund:  Hennison  v.  Jacobus,  27  N.  J.  Eq.  29;  Batliffv.  Warner, 
jQ  Ohio  St.  342. 
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2  State  V.  RobinBon,  if7  Md.  486;  Hindman  v.  State.  61  Md.  471  ( 
State  V.  Browu,  64  Md.  97;  2  WUliams  on  Executora,  1202.  See  poitt 
note  4. 

3  Sherman  v.  Jerome,  120  U.  S.  819. 

4  Whittemore  v.  Russell,  80  Me.  297;  6  Am.  St.  Rep.  200;  Lee  v. 
Horton,  104  N.  Y.  63ft;  Clark  «.  Clark,  8  Paige,  152;  86  Am.  Dec.  676; 
Manice  v.  Manice,  43  N.  Y.  387;  Livingston  v.  Murray,  68  N.  Y.  482. 

6   Humbright's  Appeal, 2 Grant  Cas.  820.    Seean^,S  111,  note  L 

6  Matter  of  Gates,  99  N.  Y.  100;  Mansfield  v.  Mansfield,  75  Me.  fi09; 
Bethune  v.  Kennedy,  1  Mylne  <b  C.  114. 

7  Evans  v.  Iglehart,  6  Gill  A  J.  171;  Randall  v.  Russell,  8  Mer.  194; 
Henderson  v.  Vault,  10  Yerg.  30;  Ballantine  v.  Spear,  2  Baxt.  273; 
Gillespie  V.  Miller,  A  Jobns.  Cb.  21;  2  Williams  on  Executors,  1896; 
Green  v.  Hewitt,  97  111.  113;  37  Am.  Rep.  102. 

8  German  v.  German,  27  Pa.  St.  116;  67  Am.  Dec.  451. 

§  113.  Bemainders  and  reversions.  —  When  personal 
property  is  given  to  one  for  life  with  a  remainder  over 
to  others,  the  interests  of  the  remaindermen  are  gener- 
ally vested  from  the  death  of  the  testator.^  The  law 
favors  vested  estates,  and  a  remainder  will  not  be  held 
to  be  contingent  unless  necessary  to  effectuate  the  inten- 
tion of  the  testator.'  It  is  not  the  uncertainty  of  enjoy- 
ment in  the  future,  but  the  uncertainty  of  the  right  of 
enjoyment  which  differentiates  a  vested  from  a  contin- 
gent interest.'  Where  a  fund  was  given  to  a  trustee,  the 
income  to  be  paid  to  A  for  life,  with  remainder  to  her 
children,  and  in  case  she  had  none  then  to  B,  and  A  died 
without  having  children,  and  B  died  in  A's  lifetime,  the 
remainder  was  vested  in  B  at  the  death  of  the  testator, 
subject  to  be  devested  by  the  birth  of  a  child  to  A,  and 
on  the  death  of  A  as  aforesaid  the  fund  passed  to  the 
heir  of  B,*  A  vested  estate  in  remainder  is  created  by 
a  bequest  to  A  for  life,  and  after  his  death  to  "  become 
the  property  "  of  the  remaindermen.*  Where  the  time 
of  payment  is  postponed  merely  to  let  in  another  inter- 
est, the  legacy  is  vested.*  If  the  number  of  remain- 
dermen is  uncertain  at  the  period  of  the  deatli  of  the 
testator,  those  in  esse  take  vested  interests,  subject  to 
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open  and  let  Jn  after-born  children .^  A  limitation  over 
upon  a  definite  failure  of  issue  is  good  as  an  executory 
bequest.^  Wlien  personalty  is  given  to  one  without  re- 
striction, but  followed  by  a  provision  that  in  the  event 
of  his  death  without  children  it  should  pass  to  others, 
the  first  legatee  takes  the  entire  interest  defeasible  upon 
so  dying  without  issue,  and  the  remaindermen  then 
take  by  way  of  executory  bequest  and  not  by  way  of 
contingent  remainder.'  In  the  case  of  personal  prop- 
erty it  is  not  necessary  that  there  should  always  be  a 
representative  of  the  beneficial  ownership.  Such  prop- 
erty may  be  made  the  subject  of  an  executory  bequest 
so  as  to  go  to  certain  persons  upon  a  oontingency,  and 
in  that  case  the  income  follows  the  principal  as  an  ac- 
cessory and  is  accumulated,  the  ownership  of  both  be- 
ing in  supense  till  the  executory  bequest  takes  effeot.^^ 

1  McArthur  v.  Scott,  113  U.  S.  340;  Scofleld  v.  Olcott,  120  HI.  SK; 
Weston  V.  Weston,  125  Mass.  268;  Eldridge  v.  Eldrldge,  41  N.  J.  Eq. 
89;  Doe  v.  Considlne,  6  Wall.  458.  Accordlne  to  1  Rev.  8tat8.  N.  Y. 
p.  723,  {  13,  a  vested  remainder  is  defined  to  be  one  where  tbere  is  a 
person  In  being  who  would  have  an  immediate  right  to  the  posses- 
sion upon  the  ceasing  of  the  precedent  estate. 

2  Byrnes  v.  Stillwell,  IM  N.  Y.  453;  Sager  v.  Oallowav,  118  Pa.  St. 
500;  Knowlton  v.  Sanderson,  141  Mass.  32:i;  Nicoll  v.  Scott,  99  III.  529; 
Davidson  v.  Koehler,  76  Ind.  3P8;  Toms  v.  Williams,  41  Mich.  552. 

3  Wlggin  V.  Perkins,  64  N.  H.  36;  4  Kent  Cora.  206;  Cropley  v. 
Cooper,  19  Wall.  176;  Spence  v.  Robins,  6  Gill  <ft  J.  507;  Gibbens  t>. 
Oibbens,  140  Mass.  102. 

4  Vandewalker  v.  Rollins,  63  N.  H.  460. 

5  BufTord  v.  Holliman,  10  Tex.  660;  60  Am.  Dec.  223.  See,  also, 
Rhodes  ?>.  Shaw,  43  N.  J,  Eq.  430.  It  was  held  in  Roundtree  v.  Round- 
tree,  26  S.  C.  450,  that  where  a  testator  gives  property  to  A  for  life, 
and  after  her  death  to  be  divided  between  his  snrvlving  children,  the 
interests  of  the  children  are  contingent  remainders. 

6  Little's  Appeal,  117  Pa.  St.  14;  Williams  v.  Williams,  73  Cal.  gp; 
Goebel  v.  Wolf,  113  N.  Y.  405;  10  Am.  St.  Rep.  464;  Cogglns'  Appeal, 
124  Pa.  St.  10;  10  Am.  St.  Rep.  565.  i-        t     -««  f*'      , 

7  McArthur  v.  Scott,  113  tJ.  8.  340;  Parker  v.  Glover,  42  N".  J.  Eq. 
559;  Dole  v.  Keyes,  143  Mass.  237;  McCartney  v.  Osbnrn,  118  111.  4(d: 
Stonebraker  v.  ZollikofTer,  52  Md.  154. 

8  Rowe's  Ex»r8  v.  White,  16  N.  J.  Eq.  411;  84  Am.  Dec.  169. 

9  Devecmon  v.  Shaw,  70  Md.  219.    Cy.  Darnell  v.  Barton,  75  Ga.  877. 
10    Hurford  v.  Haines,  67  Md.  '»40;  Beotine  r.  Hodgson,  10  H.  L.  Cas. 

656;  Sanborn  v.  Clouerh,  m  N.  H.  315.    Biit  s*»e  Wlllett  r.  Rntter,  84 
Ky.  317.    In  Hurford  v.  Huiues  thu  tostutor  directed  that  the  realdae 
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of  his  estate,  real  aud  personal,  sboald  be  Invested,  and  in  the  event 
of  bis  son  marryinar  and  bavins  cblldren,  after  bis  decease  tbe  wbole 
sbould  go  to  his  cblldren,  but  ii  be  sbould  die  wltboat  marrving,  the 
wbole  should  go  to  tbe  testator's  brother's  cblldren,  and  the  testa^ 
tor's  son  married  and  had  children,  It  was  held  that  the  son  did  not 
have  a  life  estate  in  tbe  residue,  or  in  tbe  Income,  and  that  the  whole 
should  accumulate  till  his  death  and  then  go  to  the  legatees  under 
the  executory  bequest. 

2  114.  Dividends  between  life  tenant  and  remainderman^ 
—  When  the  property  in  which  there  is  a  life  estate 
consists  of  shares  of  stock,  the  ordinary  dividends  paid 
upon  the  same  are  regarded  as  income  and  go  to  the 
tenant  for  life.^  But  when  extraordinary  dividends 
are  declared  in  the  form  of  cash,  or  additional  stock, 
or  scrip,  the  question  whether  such  dividends  or  shares 
of  stock  are  income  or  capital,  has  been  decided  in  op- 
posite ways  and  depends  upon  a  variety  of  consider- 
ations.' The  Massachusetts  rule  is  that  cash  dividends, 
however  large,  are  income,  and  stock  dividends,  whether 
representing  earnings  or  not,  are  capital.'  And  the 
question  whether  dividends  are  principal  or  income  is 
to  be  determined  by  the  votes  of  the  corporation  ;  i.  e., 
wliat  the  company  says  is  income  shall  be  income,  and 
what  it  says  is  capital  shall  be  capital.*  But  the  rule 
has  not  been  consistently  enforced  in  the  State  of  its 
origin.*  Where  part  of  the  property  of  a  company  was 
sold  and  the  proceeds  distributed  as  a  dividend,  it  was 
held  to  belong  to  the  corpus ;«  and  so  where  a  com- 
pany was  dissolved,  the  entire  proceeds  being  dis- 
tributed as  a  dividend,  it  was  held  to  be  capital,  although 
a  part  of  it  was  really  profits.^ 

1  Ollkey  V.  Paine,  80  Me.  3T9  ;  A^bercomble  v,  Biddle,  8  Md.  Ch. 
820;  Locke  v,  Venables,  27  Beav.  698. 

2  See  article  on  '*  Title  to  dividends  as  between  life  tenants  and 
remaindermen,"  19  Am.  Law  Rev.  787.  Tbe  Rule  In  Mlnot's  Case, 
as  Alb.  L.  J.  106;  Life  Tenant  and  Remainderman,  3.3  Alb.  L.  J.  424-427. 
Most  of  tbe  c&ses  on  the  subject  are  cited  in  the  notes  appended  to 
the  next  section  of  this  work. 

S  MInot  V.  Paine,  99  Mass.  101;  Daleend  t».  Williams,  toi  Mass.  S7l. 
This  rn1»>  wrs  disapproved  In  Lord  r.  Brooks,  52  N.  H.  76,  and  in  Vin- 
ton's Appeal,  99  Pa.  St.  434;  44  Am.  Rep.  116,  the  court  said  that  **  to 


2  115  lilFE  INTEBBSTS  IN  PEBSONALTT,  186 

us  it  seems  like  a  bunglini?  rule  of  law  that  at  one  time  would  ^ve 
what  is  undisputabiy  incume  to  the  remainderman,  and  at  another, 
what  is  as  clearly  capital  to  the  life  tenant." 

4  Iceland  v.  Hayden,  102  Mass.  642;  Sproule  v.  Bonch,  29  Ch.  D. 
635,  60S. 

5  In  Leland  v.  Hayden,  102  Mass.  642,  a  cash  dividend  was  held 
to  be  capital  and  a  stock  dividend  income.  QT.  Qranger  v.  Bassett, 
98  Mass.  482;  Jones  v.  Ogle,  Law  B.  14  £q.  419. 

6  Heard  v.  Eldrldge,  109  Mass.  258. 

7  QlfTord  v.  Thompson,  115  Mass.  478. 

§  115.  Oeneral  rules  as  to  extra  dividends. — In  other 
States  the  rule  is  that  the  integrity  of  the  corpiis  or  cap- 
ital of  the  fund  shall  be  maintained,  but  that  all  earn- 
ings and  profits,  in  whatever  form  distributed,  shall  go 
to  the  life  tenant.^  Equity  disregards  form  and  grasps 
substance,  and  if  a  corporation  distributes  a  part  of  its 
corpus  as  a  cash  dividend,  it  will  be  treated  as  capital.' 
A  stock  dividend,  not  declared  from  surplus  earnings, 
simply  dilutes  the  shares  as  ihey  existed  before.'  Such 
dividend,  or  an  option  to  subscribe  for  new  stock  is 
capital,  and  belongs  to  the  principal.*  But  wliether 
new  sliares,  allotted  as  a  bonus  dividend,  and  derived 
from  accumulated  profits  are  capital  or  income  is  a 
subject  upon  which  the  authorities  are  in  hopeless  con- 
flict, although,  according  to  the  above-mentioned  prin- 
ci[)le,  they  should  be  treated  as  income.^  Some  cases 
hold  that  whether  such  dividend  is  income  or  capital 
depends  upon  whetlier  the  profits  were  accumulated 
during  the  life  estate  or  not.^  Ah  option  to  subscribe 
for  new  shares  is  generally  a  part  of  the  capital.'  Most 
cases  hold  that  all  cash  dividends  from  earnings  de- 
clared during  the  life  estate,  whenever  earned,  and 
however  large,  go  to  the  life  tenant,  it  being  in  tiie  dis- 
cretion of  the  company  to  distribute  protits  when  it 
pleases.8  A  certificate  of  indebtedness  of  the  com- 
pany, issued  in  lieu  of  cash,  is  income.*  But  when  a 
corporation  sells  a  part  of  its  property  and  declares  the 
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proceeds  as  a  dividend,  it  is  capital  as  between  life  ten* 
ant  and  remainderman. '^ 

1  £arp*8  Appeal,  28  Pa.  St.  368;  Ollkey  v.  Paine,  80  Me.  319. 

2  Mo88'  Appeal,  83  Fa.  8t.  264:  34  Am.  Rep.  164,  approved  In  Vin- 
ton's Appeal,  M  Pa.  tit,  434;  44  Am.  Rep.  116.    See  potty  note  6. 

»    Williams  v.  W.  U.  Tel.  Co.  M  N.  Y.  189. 

4  Riddle's  Appeal,  99  Pa.  8t.  278;  Busbee  v.  Freeman,  11  R.  L  149; 
MomT  Appeal,  (M  Pa.  at.  264;  24  Am.  Rep.  164. 

5  8uch  bonas  shares  were  held  to  be  income  in  Clarkson  r.  Clark- 
don,  18  Barb.  646:  Jermain  v.  L.  S.  etc.  Ry.  Co.  91  N.  Y.  iSii;  Earp's  Ap- 
peal. 28  Pa.  St.  368:  Wlitbank's  Appeal,  64  Pa.  St.  256;  3  Am.  Rep.  686; 
A  p  peal  of  Vh  il.  T.  Co.  16  Atl.  Rep.  7-i4.  Ue  id  to  be  capital  i  n  Petl  tion  of 
Brown,14  R.  I.:{71;  51  Am.  Rep.  397;  Gibbons T;.Mahon, 4  Mackey,  130; 
•M  Am.  Rep.  282:  In  re  Barton, Law  R.  5£q.  ZiS;  Bonch  v.  Kproule,  I^aw 
Jl.  12  A  pp.  C  :«5,  reversing  Sproule  v.  Bonch,  2fl  Ch.  D.  6:k.  See,  also, 
MasRacnusettRCfises  In  last  section.  See  Gibbons  v.  Mahon,  136  U.  S.  M9. 

6  Cr&gg  V.  Riggs,  6  Redf.  82;  Van  Doren  v.  Olden,  19  N.  J.  £q.  176; 
.97  Am.  Dec.  650. 

7  In  re  Kernocban,  104  N.  Y.  618:  Brlnley  r.  Grou,  fiO  Conn.  66:  47 
Am.  Kep.  618:  Atkins  v.  Albree,  04  Mass.  339;  RiJdle's  Appeal,  m  Pa. 
tit.  -^78.  (y.  Jonea  v.  Terre  Haute  R.  R.  67  N.  Y.  196;  Terry  v.  Eagle 
Lock  €o.  47  Conn.  14L 

8  Richardson  v.  Richardson,  75  Me.  570;  46  Am.  Rep.  428;  Lord  v. 
Brooks,  52  N.  H.  76;  Pierce  v.  Burrou((bs.  6S  N.  H.  :i02;  RIkks  v. 
Craggy  89  N.  Y.  487;  Hyatt  r.  Allen,  5«  N.  Y.  56:<;  Giffard  v.  Thomp- 
son, Hi  Muss.  478.  In  Van  Doren  r.  Olden,  IH  N.  J.  Eq.  176;  97  Am. 
Dec.  6.10.  it  was  held  that  if  the  extra  dividend  is  from  earnings  accu- 
mulated before  the  estate  of  the  life  tenant  is  created,  then  ft  is,  j-ro 
(LaniOt  a  part  of  the  ctipltal.  In  Richardoon  v.  Kirhardsou,  gnpra^  the 
court  suld:  **  We  would  entirely  reject  the  quHliflcation  of  the  rule 
Admitted  In  some  Inntances  by  some  courts,  thHt  the  life  tenant  is 
not  entitled  to  so  much  cf  the  dividend  us  wus  earned  in  the  lifetime 
of  the  testator.  Too  wamch  difficulty  and  uncertainty  would  attend 
Che  practical  operation  of  «uch  a  test." 

9  Millen  «.  Otierrard,  67 Ga.  284 ;  44  Am.  Rep.  720. 

10  Vlnton"s  Appeal^  99  Pa.  St.  4*1;  44  Am.  Rep.  116;  Balch  r.  Hal- 
let,  10  Oratt.  Ii2:  antf.^  \  114,  notes  6,  7.  Cf.  Ware  v.  McCandlish,  10 
Leigh,  595;  note  to  Goodwin  v.  Hardy,  99  Am.  Dec.  760. 

J  116.  App*rtioament  4>f  diTidendi.  >- Tlie  general  rule 
Is  that  dividends  belong  to  the  owner  of  the  shares  at 
the  time  thev  are  declared ;  and  if  the  life  tenant  die 
before  a  dividend  is  actually  declared  it  goes  to  the  re- 
mainderman, although  previously  earned.^  But  if  the 
life  tenant  dies  after  a  dividend  is  declared,  but  before 
the  day  of  payment,  his  representatives  are  entitled  to 
it.*  When  a  dividend  is  once  declared  and  credited  it 
is  £ieparated  from  the  assets,  is  no  longer  an  incident  of 
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the  shares,  and  is  not  covered  by  a  transfer  of  them,' 
Interest  on  money  or  debts,  unlike  dividends,  accrues 
de  die  in  diemy  and  is  apportionable  between  the  rep- 
resentative of  the  life  tenant  and  the  remainderman.* 
Hence  the  interest  on  municipal  bonds  and  those  of 
corporations  is  apportionable.* 

1  Abercrombie  v.  Riddle,  3  Md.  Ch.  320;  Bates  v.  McKlnlejr.  31 
Barb.  280;  Granger  r,  Bassett,  98  Mass.  462;  Goodwin  v.  Hardy,  57  Me. 
143;  99  Am.  Dee.  758;  Central  R.  R.  Co.  v.  Papot,  6H  Ga.  WZ\  Jermain 
y.  R.  R.  Co.  91  N.  Y.  48:};  Reg.  v.  The  Lords  of  the  Treasury,  16  Q.  B. 
867;  Warden  v.  Ashburner,  *2  De  Gex  <&  S.  366.  See  contra.  Ex  parte 
Rutledge,  1  Harp.  Eq  65;  14  Am.  Dec.  6!)6.  In  Earp's  Case,  'i»  Ptt.  bt. 
368,  an  apportionment  was  made  under  the  peculiar  clrcumstouces 
of  the  case.  The  stat.  4*6  Wm.  IV.  ch.  22,  \  2,  provides  for  ma  ap- 
portionment in  many  cases. 

2  Wright  V.  Tuckett,  1  Johns.  <ft  H.  266;  Paton  t;.  Shepvard,  10 
Sim.  186. 

3  Bright  v.  Lord,  51  Ind.  272;  19  Am.  Rep.  TS!,;  March  r-B.  R.  Co* 
43  N.  H.  520;  Brundage  v.  Brundtige.  60  N.  Y.651;  Jermain  v.  \..  S. 
etc.  R.  R.  91  N.  Y.  483;  De  Geudre  v.  Kent,  Law  R.  4  Eq.  28».  CotUrar 
Burroughs  v.  N.  C.  B.y.  Co.  67  N.  C.  376;  12  Areu.  Rep.  611,  lujlding  that- 
until  payable  the  divfdend  is  not "  fruit  fallen  "  and  detached. 

4  Contee  v.  Dawson,  2  Bland,  264,  297;  Sweigart  v.  Frey,  8  Sergr.  «fc 
R.  2W:  Edwards  v.  Countess  of  Dudley,  2  P.  Wms.  176.;  Wilson  r.. 
Hurmon,  2  Ves.  672;  Banner  v.  Lowe,  13  vetj.  135;  Ex  parte  Smyth,  1 
Swaiist.  3:18,  M%.    Some  of  these  were  cases  of  money  doe  on  mort- 

fage.    But  rent  is  not  apportionable  either  at  law  or  in  equdtv: 
Vtiison  V.  Penn,  108  Ind.  2i;  58  Am.  R^p.  26;  1  Story  oa Equity  Juris- 
prurience,  ?  481. 

5  Wilson  R  Appeal,  108  Pa.  St.  344 ;  5S  Am.  Rep.  214L  Bat  seeeBnCrok 

Dexter  v.  Phillips,  121  Mass.  178;  23 'Am.  Rep.  26L 

I  117.  Premiums  on  ixLveBtmeiLtt. — Wben  bonds,  which 
are  at  a  premium,  are  left  in  trust,  with  directions  to 
pay  tlie  income  for  life  to  a  certain  pevson,  nt>  portion 
of  the  interest  should  be  retained  for  the  bextetit  of  the 
remainderman  ;^  and  the  same  rule  applies  when  a  te^ 
tator  directs  an  investment  in  certain  specified  secuitp- 
ties  which  are  at  a  premium.'  But  whether  the  life 
tenant  should  be  charged  with  the  premiiiuss  paid  for 
securities  in  which  the  fond  is  yolnotarily  Invested  has 
been  decided  in  opposite  ways.^  When  bonds  pur- 
chafed  at  a  premium  are  called  in  and  paid  off  at  par^ 
the  remainderman,  bears  the  loss»^   An  increase  in  the 
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value  of  the  security  in  which  the  fund  is  invested  goes 
to  the  remainderman.^ 

1  Hemenway  v.  Hemenway,  134  Maaa.  446;  Shaw  v.  Cordis,  143 
Ma8S.4«L 

2  Shaw  «.  Cordiflt  143  Mass.  443. 

3  Held  that  the  life  tenant  shoald  not  be  charged  with  the  pre- 
mium in  Beriren  v.  VuJeutine,  Ki  How.  Pr.  221;  Matter  of  Pollock,  3 
BeUf.  100.  lu  an  article  in  S3  Alb.  U  J.  428,  thl8  is  put  upon  the 
Crround  that  the  life  tenant  suffers  by  receiving  less  interest  on  sum, 
and  the  remainderman  is  benefited  by  the  greater  security.  But  in 
New  Knglnnd  Trust  Co.  v.  Eaton,  1*10  Mass.  532;  54  Am.  Kep.  4H»,  it 
was  held.  Holmes  and  Allen,  JJ.,  dissenting,  tliat  a  trustee  who  in- 
vests in  bonds,  payable  at  a  day  certain  and  bought  at  a  premium,  ia 
entitled  to  deauct  such  an  amount  from  the  interest  received  as  will 
make  good  to  the  capital  the  amount  of  premiums  paid  upon  the 
original  purchase. 

4  Wittemore  t>.  Beekman,  2  Denlo,  275. 

5  Townshend  v.  U.  8.  Trust  Co.  3  Redf.  2*0;  Van  Blorcom  v.  Bagcr, 
81  N.  J.  Kq.  7»3:  Outcalt  v.  Appleby,  36  N.  J.  £q.  78. 

J  118.  Sale  of  remainders  and  reversions.  —  The  differ- 
ence between  a  vested  and  a  contingent  interest  in 
personalty  has  been  previously  explained.^  A  vested 
remainder  is  really  property,  although  the  time  of  en- 
joyment be  postponed,  and  is  assignable  or  devisable 
as  such  at  law  and  in  equity.^  Statutes  in  some  States 
enlarge  the  power  of  assignment  so  that  remainders 
other  than  those  vested  may  be  assigned  at  law.'  Inde- 
pendently of  such  statutes,  the  general  rule  is  that  all 
future  contingent  interests  in  personal  property,  and 
possibilities  of  acquiring  property,  whether  coupled 
witli  an  interest  or  not,  are  assignable  in  equity,  if 
made  bona  fide  and  for  a  valuable  consideration,  and 
equity  will  enforce  the  assignment  when  the  possibility 
has  ripened  into  possession.*  The  prinoiple  is  that  Le 
who  executes  a  conveyance  on  valuable  consideration  ^ 
purporting  to  pass  a  title  before  it  is  in  hini,  will  be 
bound  to  make  it  good  whenever  he  acquiresf  it.*  So 
the  mere  possibility  of  an  heir  apparent  or  presump- 
tive to  an  ancestor's  estate  may  be  sold.*  In  many 
English  cases,  aales  of  remainders,  or  post  obits^  have 
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been  vacated  because  an  insufficient  consideration  was 
paidJ  But  in  America,  equity  does  not  vacate  sucii 
sales  unless  they  have  been  obtained  by  fraud  or  undue 
influence,  or  the  transaction  is  an  unconscionable  oue.^ 
Mere  inadequacy  of  consideration  is  not  (according  to 
the  doctrine  of  some  cases),  per  «c,  sufficient  ground  for 
setting  aside  the  sale  of  a  future  interest.'  A  vested  re- 
mainder may  be  attached  for  debt  or  sold  under  a  pro- 
ceeding in  equity  ;^<'  but  not  a  oontingent  remainder 
or  possibility.*^  When  the  tenant  for  life  and  remain- 
derman unite  in  a  sale  of  the  property,  the  proceeds 
are  distributed  between  them  by  calculating  the  value 
of  the  estate  of  the  life  tenant  by  the  common  tables  of 
the  probability  of  life." 

1  Ante,\m. 

2  Lenz  v.  Prescott,  144  Mass.  505;  8  Pomeroy's  Equity  Jarispru- 
deace,  \  )2m, 

8  Pub.  Stats.  Mass.  ch.  126;  Pub.  Oen.  Laws,  Md.  art.  8;  Rev. 
Stats.  N.  Y.  p.  725, 1  35;  CivU  Code.  Cal.  I  6U:i.  et  seq.:  CivU  Code  La. 
art.  2650. 

4  Pomeroy's  Equity  Jurisprudence,  1 1287;  2  Story's  Equity  Juris- 
prudence, g  1040  c;  Warmstrey  v.  Lady  Tanfield,  2  I^ad.  Cas.  in  Eq. 
15%;  Lord  Chesterfield  v.  Janssen,  1  white  <&  Tndor's  Lead.  Cas.  541; 
Cribbliis  ?i.  Markwood,  13  Qratt.  495;  67  Am.  Dec.  775;  McDonald  v. 
McDonald,  5  Jones  Eq.  211;  75  Am.  Dec.  434;  i»ierce  v,  Robinson,  13 
Cal.  123;  Power's  Appeal,  68  Pa.  St.  443. 

5  Trull  V.  Eastman,  3  Met.  121;  37  Am.  Dec.  126;  Wlesnerv.  Zaun» 
89  Wis.  188;  McCusker  v.  McEvey,  9  R.  I.  528;  11  Am.  Rep.  205;  Clark 
V.  Slauj?hter.  U  Miss.  65;  In  re  Wilson's  Estate.  2  Pa.  St.  325. 

6  Curtis  V.  Curtis,  40  Me.  24;  63  Am.  Dec.  651;  Stover  «.  Eycles- 
heimer,  3  Keyes,  622.  Cont,r(h  Needles  v.  Needles,  7  Ohio  St.  4^)2;  70 
Am.  Dec.  85. 

7  Earl  of  Aylesford  v.  Morris,  Law  R.  8  Ch.  App.  484;  Nesbitt  r. 
Berridge,  32  Beav.  280;  Jones  v,  Ricketts,  31  Beav.  i:iO . 

8  Cribblns  v.  Markwood,  13  Oratt.  495;  6"  Am.  Dec.  775;  Butler  v. 
Duncan,  47  Mich.  94;  41  Am.  Rep.  711;  Seymour  v.  Delancey,  3Cowen, 
445;  15  Am.  Dec.  270.  See  2  Pomeroy's  Equity  Jnrisprodence,  \\  926, 
953. 

9  Davidson  v.  Little,  22  Pa.  St.  245;  60  Am.  Dec.  81;  Goodwin  v. 
White,  59  Md.  503;  Cribbins  v.  Markwood,  13  Gratt.  495;  67  Am  Dec. 
775:  Parmeiee  v.  Cameron,  4!  N.  Y.  392.  Cm  tra.  May  r.  May,  7  Fla. 
207;  68  Am.  Dec.  431;  2  Pomeroy's  Equity  Jurisprudence,  \\  !>53, 9->l. 
The  Stat,  of  31  Vict,  c.4,  1 1,  enacted  that  no  purchase,  made  bodafi-ie 
and  without  fraud  or  unfair  dealing,  of  any  reversionary  interest  in 
real  or  personal  estate,  should  be  opened  or  set  aside  merely  on  the 
ground  of  under-vaiue. 
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10  TiOckwood  V.  Nye,  2  Swan,  616;  88  Am.  Dec.  78;  Blonton  v.  Mor- 
row, 7  Ired.  Kq.  •17;  &i  Am.  Dec,  A»l;  WUkinsou  v.  Chew,  M  Qa.  602; 
Daniels  v.  EldnOge,  125  Maas.  356;  De  Haas  t'.  Bunn.  2  Pa.  St.  »:i5;  44 
Am.  Dec.  201;  Harrison  v.  Maxwell,  2  Nott  <fc  McG.  M7;  10  Am.  Dec. 
6U;  White  v.  McPheecers,  75  Mo.  286. 202. 

11  Day  V.  New  England  Ins.  Co.  Ill  Pa.  St.  507;  56  Am.  Rep.  297; 
Patterson  v.  Caldwell.  124  Pa.  St.  456;  10  Am.  St.  Rep.  508. 

12  1  Story's  Eqaity  Jurisprudence,  9  488 ;  3  Pomerqy 's  Equity  Juris- 

{>radence,  {  12-2»;  4  Kent  Com.  74;  WIlIlHrns'  (?a8e,  H  Bland,  186;  Row- 
ey  V.  London  eta  Ry.  Co.  Law  R.  8  Ex,  221;  Rowiaud  v.  Prather, 
68Md.282L 
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CHAPTER  XI. 

TRUSTS  OF  PERSON AIj  PROPERTY. 

I  119.  Differences  between  trusts  of  personalty  and  realty. 

9  120.  Creation  of  trusts— Grantor  as  trustee. 

i  121.  Creation  of  trusts— Third  party  as  trustee. 

i  122.  Restraints  on  alienation  —  Spendthrift  trusts. 

g  119.  Differences  between  trusts  of  realty  and  personalty. 
—  AU  kinds  of  personal  property  may  be  limited  by- 
way of  trust  with  much  the  same  provisions  that  real 
property  may  be  limited,  provided  tlie  rule  against  per- 
petuties  be  not  infringed.^  For  the  rules  relating  to  the 
crnation  of  such  trusts  by  will,  the  duties  of  trustees, 
and  llie  rights  of  cestuis  que  irusientj  the  reader  is  re- 
ferred to  works  on  Wills  and  Trusts.  It  is  only  de- 
signed in  this  chapter  to  state  briefly  the  law  relating  to 
trusts  of  personal  property  in  so  far  as  it  differs  from 
the  law  relating  to  trusts  of  real  estate.  The  provision 
of  the  Statute  of  Frauds  requiring  the  creation  of  a  trust 
in  lands  to  be  evidenced  by  a  writing  does  not  apply  to 
chattels  personal ;  but  a  parol  declaration  or  transfer  is 
sufficient  to  create  a  trust  in  them.^  A  transfer  of  per- 
sonal property  to  a  third  person  is  presumptively  a  gift, 
but  it  may  be  shown  that  there  was  no  intention  to 
benetit  such  person,  and  then  a  resulting  trust  will 
raise .3  The  rule  in  Shelley *s  Case  does  not  apply  to 
chattels  personal,  and  if  they  be  limited  to  A  for  life 
and  then  to  the  heirs  of  bis  body,  bis  children  take  by 
purchase.*  Trusts  of  personalty  are  not  within  the  Stat- 
ute of  Uses,  but  the  use  remains  unexecuted  as  before 
the  statute.^  Upon  the  death  of  the  trustee  his  office 
goes  to  his  executor  or  administrator .<* 

1  1  Lewin  on  Trusts,  85;  Williams  on  Personal  Property,  269; 
Perry  on  Trusts,  §  «B.  As  to  the  rule  agiiiiist  porpe tuities,  see  1  Lewin 
on  Trusts.  8D,  UO,  U7;  Albert  v.  Albert,  68  Md.  352;  uotu  to  Barnum  v. 
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Barnum,  90  Am.  Dec.  101;  Oogrglns*  Appeal,  124  Pa.  St.  10;  10  Am.  8t 
Bep.  565. 

2  1  Lewln  on  Trusts,  54;  Towles  v.  Barton,  Rich.  Eq.  Can.  146;  24 
Am.  Dec.  409,  u.;  Kimball  v.  Morton,  I  Hulst.  Ch.  26;  -Vi  Am.  Dec.  62L 
Seepo«<,  {{120, 121. 

3  1  Lewln  on  Trusts,  146;  2  Pomeroy's  Equity  Jurisprudence, 
2  1031,  et  seq. 

4  1  Lewln  on  Trusts,  115^  Contra,  Carradlne  v.  Carradine,  33  Miss. 
606. 

5  Oilman  v.  McArdle,  99  N.  Y.  451:  Perry  on  Trusts,  586:  1  Lewin 
on  Trusts,  6;  Schley  t».  Lyon,  6  Ga.  530;  Harley  v.  Piatts,  6  Rich.  315; 
Denton  r.  Denton,  17  Md.  40:i.  When  a  trust  In  personalty  has  been 
created,  and  all  the  purposes  of  it  have  ceased,  the  absolute  property 
Is  in  the  person  entitled  to  the  last  use,  unless  an  intention  to  the 
contrary  be  apparent:  Long  t'.  Long,  62  Md.  33,  fi«;  Rice  r.  Barnett,  1 
Spear  Eq.  579.    Pf.  Bryan  v.  Weems,  28  Ala.  423;  6.5  Am.  Dor.  407. 

6  Gulick  V.  Bruere, 42  N.  J.  Eq.  639;  1  Lewln  on  Trusts,  223;  1  Perry 
on  Trusts,  {  344. 

J  120.  Creation  of  trnstB  —  Grantor  as  trustee.  — The 
owner  of  personal  property  may  create  a  valid  trust 
either  by  a  declaration  that  he  holds  it  in  trust,  or  by  a 
transfer  of  it  to  a  third  party  upon  certain  trusts.'  li 
the  trust  is  created  by  a  declaration,  no  transfer  of  the 
subject-matter  is  necessary.*  A  writing  is  not  neces- 
sary, but  sucli  trust  may  be  proved  by  parol.'  The  dec- 
laration must  be  absolute,  but  there  mav  be  a  reserved 
power  of  revocation  ;*  and  if  not  revoked  the  trust  be- 
comes absolute.*  If  such  power  bo  not  reserved,  tliere 
can  be  no  revocation.^  If  the  owner  of  shares  of  stock, 
or  of  bonds  has  them  registered  in  his  name  as  trustee, 
that  is  a  sufficient  declaration.^  A  mere  verbal  declara- 
tion by  the  owner  thereof  that  lie  holds  certain  prop- 
erty in  trust  for  another  has  been  held  sufficient  to 
create  a  trust  enforcible  in  equitj'.*  In  the  case  of  a 
deposit  of  money  in  a  bank  by  a  party  in  his  ovvn  name 
as  trustee  for  another,  most  cases  liold  that  tnere  must 
also  be  proof  of  an  intention  to  create  the  trust.®  If 
the  intention  be  to  make  a  testamentary  disposition  in 
this  form,  it  will  not  be  upheld  as  a  trust.'®  When  the 
intention  of  the  party  was  to  give  tlie  propertj'  directly 

to  a  person,  which  intention  is  not  carried  out  so  as  to 
Bbakt.  p.  p.— 17. 
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constitute  a  valid  gift,  equity  will  not  construe  the 
transaction  as  creating  a  trust,  because  the  donor  did 
not  intend  to  be  a  trustee.*^ 

1  Dlckerson's  Appeal,  115  Pa.  St.  im\  2  Am.  St.  Rep.  547;  Richards 
V.  Delbrldge,  Law  R.  18  Eq.  I) ;  Young  v.  Young,  80  N.  Y.  430;  3H  Am. 
Rep.  634.  Such  voluntary  trusts  must  not  be  In  prejudice  of  the 
rights  of  existing  creditors:  Gilmau  v.  McArdie,  99  N.  Y.  451;  52  Am. 
Rep.  41. 

2  Hill  on  Trustees,  85-89;  Dlckerson's  Appeal,  115  Pa.  St.  198;  2 
Am.  St.  Rep.  547;  Ex  parte  Dubost,  IS  Ves.  145;  Reiflf  t».  Horst,  52  Md. 
236.  Where  the  donor  takes  a  receipt  for  money,  the  subject  of  the 
gift,  and  lent  to  a  ihird  person,  wherein  it  Is  stated  to  be  held  by  the 
donor  in  trust  for  the  donee,  accompanied  by  declarations  to  that 
effect,  there  Is  a  sufficient  declaration  of  the  trust:  Smith  v.  Darby, 
83  Md.  268. 

3  1  Lewin  on  Trusts,  53;  2  Pomeroy's  Equity  Jurisprudence,  ^  1008; 
Ray  V.  Simmons,  11  R.  I.  266;  23  Am.  Rep.  447:  Silvey  v.  Ilodgdon, 
5"2  Cal.  .363.  No  particular  form  of  declaration  is  necessary,  but  it 
must  be  proved  to  be  of  a  decisive  and  definite  nature:  Jones  v.  Wil- 
son, 60  Ala.  332;  Reiflf  v.  Horst,  52  Md.  265,  268. 

4  Dlckerson's  Appeal,  116  Pa.  St.  198;  2  Am.  St.  Rep.  547. 

5  Van  Cott  v.  Prentice,  104  N.  Y.  45. 

6  Paul  V.  Paul,  Law  R.  19  Ch.  D.  47;  Taylor  v.  Henry,  48  Md.  560; 
Smith  V.  Darby,  39  Md.  268,  278;  Villers  v.  Beaumont,  1  Vern.  100: 
Cressman's  Appeal,  42  Pa.  St.  147;  82  Am.  St.  498;  Stockard  v.  Stock- 
ard,  7  Humph.  303;  46  Am.  Dec.  79;  Stone  v.  Hackett,  12  Gray,  227; 
Keyes  v.  Careleton,  141  Mass.  45;  55  Am.  Rep.  44«;  note  to  Gibson  v. 
Chedic,  90  Am.  Dec.  509.  But  a  trust  may  be  revoked  if  the  bene- 
ficiary dissents:  Stockard  v.  Stockard,  sitpra;  Gibson  v.  Chedic,  1 
Nev.  497;  90  Am.  Dec.  SOU.  And  also  in  some  cases  when  the  granior 
did  not  Intend  to  make  an  irrevocable  settlement:  Gurnsev  ?'. 
Mundy,  24  N.  J.  Eq.  243;  Hall  v.  Hall.  Law  R.  8  Ch.  430;  Sewail  v. 
Roberts,  115  Mass.  262.  A  disposition  of  property  to  take  effect  after 
the  grantor's  death  is  testamentary  in  its  nature,  and  therefore  rev- 
ocable: Frederick's  Appeal,  5i  Pa.  St.  »«;  91  Am.  Dec.  159. 

7  .  Dlckerson's  Appeal,  115  Pa.  St.  198;  2  Am.  St.  Rep.  547. 

8  2  Pomeroy's  Equity  Jurisprudence,  |  1008. 

9  Field  V.  Lonsdale,  13  Beav.  78:  Willis  v.  Smyth,  91  N.  Y.  297; 
G  rrrlsh  v.  New  Bedford  lust.  128  Mass.  159;  35  Am.  Rep.  363;  Stone  v. 
Bishop,  4  Chff.  593. 

10  Smith  v:  Spear,  34  N.  J.  Eq.  3.36;  Re  Patterson,  4  De  Gex,  J  A  S. 
422;  Kennard  v.  Kennard,  Law  R.  8  Ch.  230. 

11  Antrobus  v.  Smith,  12  Ves.  39;  Richards  v.  Delbrldge,  Law  R,  18 
Eq.  11;  Moore  v.  Moore,  Law  R.  18  Eq.  474;  Warriuger  v.  Rogers, 
Law  R.  16  Eq.  :«0;  Taylor  v.  Henry,  48  Md.  550,  560;  30  Am.  Rep.  486; 
Young  V.  Young,  80  N.  Y.  422,  430;  88  Am.  Rep.  8.34;  Helfenstelns  Es- 
tate, 77  Pa.  St.  328;  18  Am.  Rep.  449;  Estate  of  Webb,  49  Cal.  542; 
KInnebrew  v.  Klnnebrew,  35  Ala.  628. 

§  121.  Creation  of  trusts — Third  party  as  trustee.  —  If 
the  creator  of  the  trust  makes  a  tliird  party  trustee,  a 
mere  declaration  of  intention  is  insufficient,  when  the 
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trust  is  volantary;  there  must  be  a  transfer  to  the 
trustee  of  the  subject-matter.'  Even  the  execution  of 
a  deed  covenauting  to  transfer  the  property  will  not  be 
enforced  if  voluntary.*  The  transfer  must  be  a  com- 
plete parting  with  the  dominion  ;  and  If  the  intention 
be  to  complete  the  transaction  at  some  future  day, 
equity  will  not  enforce  it.*  But  when  the  creator  lias 
done  ail  that  was  to  be  done  by  him,  a  failure  on  the 
part  of  the  trustee  to  complete  the  transfer,  as  by  neg- 
lecting to  have  stocls  transferred  under  a  valid  power, 
will  not  prevent  the  formation  of  the  trust.^  In  the 
case  of  bonds,  or  other  property  requiring  no  formali- 
ties for  its  transfer,  a  delivery  of  it,  or  of  the  means  of 
getting  possession  of  it,  to  the  trustee  for  the  purpose 
of  creating  the  trust  is  sufficient,  and  no  writing  is 
necessary.*  The  transfer  of  the  property  may  be  made 
by  writing,  and  the  trust  declared  by  parol.'  Thus 
when  there  is  an  absolute  bequest,  it  may  be  shown  by 
parol  that  the  legatee  promised  the  testator  to  provide 
for  a  third  person  out  of  it.'  And  so  if  the  next  of  kin 
induce  the  owner  of  property  to  refrain  from  making  a 
will  by  a  promise  to  dispose  of  it  in  a  particular  way,  a 
trust  is  created  whicli  equity  will  enforce.^  A  deposit 
in  a  bank  to  the  credit  of  A  as  trustee  for  B  creates  a 
valid  trust,  although  the  donor  retains  the  bank-book." 
When  there  has  been  a  valuable  consideration  for  the 
agreement  or  promise  to  create  the  trust,  it  will  be  en- 
forced.*^  When  all  the  purposes  of  the  trust  have  been 
fultilled,  and  no  duties  are  to  be  performed  by  tlie 
trustee,  the  beneficiary  is  entitled  to  the  legal  title  and 
possession.'* 

1  2  Pomeroy's  Equity  Jurisprudence,  ?  997;  Adams  v.  Adams,  21 
Wall.  185;  Tolar  v.  Tolar,  1  Dev.  Kq.  456;  18  Am.  Dec.  598.  .Set'  urticle 
in  18  Am.  Law  Rev.  375),  by  S.  G.  Croswell,  on  the  Formation  and 
Validity  of  Voluntary  Trusts. 

2  Colman  v.  Sarrel,  1  Ves.  Jr.  60;  Lane  v.  Ewlng,  31  Mo.  75;  77 
Am.  Dec.  632;  Blyliolder  v.  Giisou,  18  Pu.  St.  137. 
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3  LloTd  V.  Broolcs,  34  Md.  27;  Swan  v.  Frlck,  34  Md.  139:  Badf^ely 
V.  Votrufn,  68  111.  2o;  18  Am.  Rep.  541;  Borum  v.  King,  :{7  Ala.  606; 
Lister  V.  Hodgson,  Law  R.  4  Eq.  30, 85.  But  if  the  act  to  be  performed 
subsequently  by  the  settlor  is  Immaterial  in  character  that  does  not 

Srevent  the  formation  of  the  trust;  Wyble  v,  McPheeters,  52  Ind. 
\3;  Sherwood  v.  Andrews,  2  Allen,  79. 

4  1  Lewln  on  Trusts,  68;  £x  parte  Pye,  18  Ves.  149;  Stone  v. 
Hackett,  12  Gray,  227. 

6  Walden  v.  Karr,  88  111.  49:  Vreeland  v.  Van  Horn.  17  N.  J.  Eq. 
137:  Sherwood  v.  Andrews,  2  Allen,  7»;  Dresser  v.  Dresser,  46  Me.  48; 
Wyble  V.  McPheeters,  52  Ind.  :«3;  Eaton  v.  Cook,  25  N.  J.  Eq.  65. 
When  a  married  woman  delivers  money  to  a  third  party  with  direc- 
tions to  use  the  same  for  the  support  of  herself,  and  of  her  husband 
after  her  death,  a  valid  trust  is  created,  and  not  an  agency  revoked 
by  her  death:  Oilman  v.  McArdle,  99  K.  Y.  451 ;  52  Am.  Rep.  41. 

6  Davis  V.  Ney,  125  Mass.  5fl0;  28  Am.  Rep.  272. 

7  Norris  v.  Frazer,  Law  R.  15  Eq.  318;  Barrell  v.  Haurick,  42  Ala. 
60;  De  Laurencel  v.  De  Boom,  48  Cal.  581;  Towles  v.  Burton,  Rich.  Eq. 
Cas.  146;  24  Am.  Dec  409,  n. 

8  Owlng's  Case,  1  Bland.  370:  17  Am.  Dec.  838;  Schultz's  Appeal, 
80  Pa.  St.  405;  Hooker  v.  Oxford,  33  Mich.  454;  McCormlck  v.  Grogan, 
Law  R.  4  H.  L.  82;  note  to  Thompson  v.  White,  1  Am.  Dec.  ^. 

9  Kerrigan  v.  Rantigan,  43  Ck>nn.  17. 

10  1  Lewin  on  Trusts,  130;  Antrobus  v.  Smith,  12  Ves.  39. 

11  Owens  r.  Crow,  62  Md.  491;  Turnage  v.  Greene,  2  Jones  Eq.  63; 
62  Am.  Dec.  208;  Sears  v,  Choate,  146  Mass.  885;  4  Am.  St.  Rep.  820. 

§  122.  Bestrainto  on  alienation— Spendthrift  tniBts.— 
The  general  rule  is  that  provisions  restraining  the 
grantee  or  devisee  of  land  from  aliening  it  are  void  be> 
cause  the  jus  disponendi  accompanies  ownership ;  and 
wlien  property  may  be  alienated,  it  is  subject  to  the 
debts  of  the  owner.^  The  same  rule  applies  to  personal 
property  and  to  trusts  of  personal  property,  except 
trusts  for  married  women.'  And  a  general  provision 
that  the  property  shall  not  be  liable  for  the  debts  of  the 
beneficiary  is,  in  like  manner,  void.'  But  a  conveyance 
in  trust  to  pay  the  income  to  A,  with  a  limitation  over 
oil  his  iusolvency,  or  bankruptcy,  or  attempted  alien- 
ation, is  valid,  provided  there  be  a  cesser  of  the  estate 
upon  the  happening  of  such  event/  If  an  option  be 
given  to  the  trustee  to  pay  the  income  or  not,  it  is  not 
subject  to  the  debts  of  the  cestui  que  trust.^  Some  case^ 
have  gone  further  and  hold  that  property  may  be  con- 
veyed in  trust,  with  a  provision  that  the  income  shall 
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not  be  alienated  by  anticipation,  or  be  subject  to  the 
claims  of  creditors,  although  there  is  no  limitation 
over,  because  the  creator  of  the  trust  has  a  right  to 
dictate  all  of  its  terms.* 

1  De  Peyster  v.  Michael,  6  N.  Y.  467;  57  Am.  Dec.  470,  n.,  489; 
Mandlebaam  v.  McI>onelI.29  Mich.  78;  18  Am.  Rep.  61;  Blackstone 
Bank  v.  Davis,  21  Pick.  4:2;  82  Am.  Dec  241;  Gray's  Restraints  on 
Alienation. 

2  ILewln  on  Trusts,  96;  Bradly  v.  Pelxoto,  8  Ves.  324;  Dick  v. 
Pltchford,  1  Dev.  A  B.  £q.  480. 

3  Warner  v.  Rice,  66  Md.  436;  Parsons  v.  Spencer,  88  Ky.  306; 
McCleary  v.  Ellis,  M  Iowa,  311;  37  Am.  Rep.  205. 

4  Nichols  V.  Eaton,  01  U.  S.  716;  Brandon  v.  Robinson,  18  Ves.  429; 
Camp  V.  Cleary,  76  Va.  140;  Warner  v.  Rice,  66  Md.  486;  Pace  v.  Pace. 
73  N.  C.  119;  Bramhall  r.  Ferris,  14  N.  Y.  41;  67  Am.  Dec.  113. 

5  Hall  V.  Williams,  120  Mass.  344;  Heath  v.  Bishop,  4  Rich.  Eq.  46; 
65  Am.  Dec.  654;  Keyser  v.  Mitchell,  67  Pa.  St.  473. 

6  Smith  V.  Towers,  69  Md.  77;  0  Am.  St.  Rep.  398;  Partridge  v. 
Cavender,  96  Mo.  4i)2;  Lampert  v.  Haydel,  96  Mo.  358;  0  Am.  St.  Rep. 
858;  Broadway  Nat.  Bank  v.  Adams,  13.^  Mass.  170;  43  Am.  Rep.  504; 
Rife  V.  Qeyer.  59  Pa.  St  393;  Pope  v.  Elliott,  8  Mon.  B.  56;  Leavitt  v, 
Beirne,  21  Conn.  1;  Leavitt  v.  White,  30  Vt.  WH.  A  similar  rule  is  es- 
tablished by  statute  in  some  States:  8  N.  Y.  Rev.  Stats.  585;  Steib  v. 
Whitehead, ill  111.247;  Jourolmon  v.Ma8senglIl,86Tenn.8l;  Harden* 
burgh  V.  Blair,  30  N.  J..  Eq.  42.  But  in  other  States,  such  trusts  are 
Invalid  as  against  creditors:  BalUe  v.  McWhorter,  r-B  Ga.  183;  Jones 
V.  Reese,  65  Ala.  184;  TllUnghust  v.  Bradford,  5  R.  1. 206;  Pace  v.  Pace, 
73  N.  C.  119;  Heath  v.  Bishop,  4  Rich.  Eq.  46;  66  Am.  Dec.  654;  Hobbs 
V.  Smith,  15  Ohio  St.  410. 


PART  IV. 

Title  to  Pebsonal  Pbopebty. 
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CHAPTER  XII. 

OCCnPANCY. 

I  12S.  Original  and  derivative  UUe. 

I  124.  Occupancy,  generally. 

I  I2&.  Right  of  fishing. 

\  128.  Property  in  seaweed. 

i  127.  Lost  property,  what  is. 

f  128.  The  place  of  finding. 

I  129.  Rights  and  duties  of  the  finder. 

{  130.  What  constitutes  larceny  by  a  finder. 

{  13L  Finding  of  choses  In  action. 

I  132.  Rewards  for  the  recovery  of  lost  property. 

i  133L  Abandoned  property  —  Dereliction. 

S  134.  Acquisition  of  title  to  abandoned  property. 

{  135.  Treasure-trove. 

I  136w  Property  In  aerolites. 

I  137.  Stranded  property. 

I  138.  Wrecks. 

g  123.  Original  and  derivatiTo  title.  —  The  acquisition 
of  property,  like  that  of  every  right,  is  connected  with 
certain  facts.  Their  variety  is  the  cause  of  the  variety 
of  the  ways  of  acquiring  property .^  A  title  to  propyerty 
arises  when  all  the  circumstances  concur  which  tlie  law 
endows  with  the  power  of  creating  a  right  of  that  l^ind. 
These  circumstances  are  divisible,  in  a  broad  way,  into 
two  classes.  (1)  The  acquisition  may  be  founded  on 
an  ownership  already  existing  in  the  tiling,  and  is  an 
entering  into,  or  succession  to  this  ownership.  (2)  The 
acquisition  is  either  not  founded  on  a  previous  owner- 
ship in  the  thing,  but  carries  its  origin  in  itself,  or  it  is 
not  the  result  of  an  alienation  of  the  rights  of  a  former 
owner.  The  first- mentioned  mode  is  derivative;  the 
latter  is  original.'  An  original  title  to  property  arises 
from  occupancy,  accession,  confusion,  specification, 
and  original  creation. 
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1  WIndscheld,  Pandektenrecht,  ?  170. 

2  Grotlus  seems  to  have  been  the  author  of  this  distinction: 
Orotias,  de  Jure  belli  ac  pacis,  lib.  2.  cap.  8,  $  1.  Cf.  Heinecclus, 
Elementa  Juris,  No.  341.  In  a  derivative  ar^quisition  there  is  a  learal 
relation  between  the  peraou  losing  the  property  and  the  person 
acquiring  It. 

§  124.  Occupanoy,  generally.  —  Occupancy  is  the  tak- 
ing possession,  with  the  intent  to  appropriate  them,  of 
things  which  before  belonged  to  nobody  {res  nullius)^ 
or  of  things  abandoned,  or  lost  by  unl^nown  owners.^ 
Blackstone  regards  this  as  .the  only  primitive  mode  of 
acquiring  property,  and  quotes  tlie  Roman  orator,  who 
compares  the  earth  to  a  theater,  in  which  a  man  enter- 
ing takes  any  seat  not  previously  occupied.^  Accord- 
ing to  more  recent  writers,  the  first  form  of  property- 
was  the  ownership  in  common  of  families  and  tribes, 
from  which  ownership  in  severalty  came  as  a  later  de- 
velopment.' In  the  case  of  things  which  have  never 
had  an  owner,  the  first  occupier  of  them  acquires  a  title 
because  natural  reason  gives  that  which  is  res  nuUiua  to 
the  first  taker.*  "The  occupant  becomes  the  owner, 
because  all  things  are  presumed  to  be  somebody's 
property,  and  because  no  one  can  be  pointed  out  as 
having  a  better  right  than  he  to  the  proprietorship  of 
this  particular  thing."*  The  general  characteristics  of 
the  taking,  or  possession,  which  are  necessary  to  con- 
stitute an  occupancy  in  the  eye  of  the  law,  are  pointed 
out  in  the  next  chapter.  Among  the  tilings  to  wliich 
title  may  be  acquired  by  occupancy,  because  they  arc 
res  nuUiiis,  may  be  mentioned  animals  ferce  naturcBy^ 
and  fish,  things  lost  or  abandoned,  newly  formed 
islands  in  the  sea,^  the  property  of  a  public  enemy  cap- 
tured on  land  or  sea.*  But  no  property  can  be  acquired 
by  occupancy  in  a  thing  which  is  not  susceptible  of 
legal  ownership.  The  elements  of  light  and  air,  for 
instance,  cannot  be  appropriated,  nor  all  the  water  of 
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rivers.*  And  the  property  of  a  person  dying  intestate, 
without  heirs,  although  res  ntUliuSf  is  vested  in  the 
State.i* 

1  2  Blackst  Com.  258. 

2  2  Blackst  Com.  3.  Duranton  says  (Coarfl  de  Droit.  2,  No.  249) 
that  this  brilliant  metaphor  does  not  explain  how  It  Is  that  occupa- 
tion made  men  owners  of  what  they  take,  because  the  spectator  in 
the  theater  Intends  to  quit  the  seat  after  the  representation. 

3  Laveleye,  De  la  proprlete  et  ses  formes  primitives  (Paris.  1874) ; 
Felix,  Einflnss  der  Natnr  nuf  die  Entwlckelunff  des  Eigenthums 
(LeIpzlKi  1883);  Hannis  Taylor's  Origin  and  Growth  of  the  English 
Constitution,  135. 

4  Quod  entm  ntUliuM  est,  id  rattone  ncUurali  oceupanti  eoneeditur: 
Dig.  41, 1, 3  pr. 

6   Maine,  Ancient  Law,  ch.  a. 

6  See  ante,  {}  75, 76L 

7  Dig.  41, 1, 7,  {  3.  In  Johnson  v.  Mcintosh,  8  Wheat.  543,  it  was 
held  that  the  discovery  of  America  by  the  nations  of  Europe  gave 
them  a  title  superior  to  that  of  the  Aborigines  acquired  by  occu- 
pancy, and  that  tne  court  would  not  recognize  a  title  to  land  founded 
on  a  grant  to  individuals  by  an  Indian  tribe. 

8  The  Prize  Cases,  2  Black,  fi87;  Mrs.  Alexander's  Cotton,  2  WalL 
404:  Miller  v.  United  Htates,  11  Wall.  268;  Cessna  v.  Thurman,  1  Bush, 
292;  89  Am.  Dec.  628.  Sir  Henry  Maine  explains  why  it  was  that  an 
enemy's  property  was  regarded  as  res  nidUiu:  Ancient  Law,  ch.  8. 

9  Holland  on  Jurisprudence,  169. 

10  This  depends  on  statute:  4  Kent  Com.  4?4.  The  State  has  no 
original  prerogative  right  to  appropriate  such  property:  Bock  Hill 
College  V.  Jones,  47  Md.  1. 

2  125.  Bight  of  fisMng. — A  man  acquires  by  occu- 
pancy a  title  to  the  fish  wliich  lie  takes  from  the  sea  or 
navigable  rivers,  because  they  are  resnullius,^  The  law 
of  England  regarded  as  navigable  only  those  rivers  in 
which  the  tide  ebbed  and  flowed;*  and  by  that  law 
the  king  was  the  owner  of  the  land  below  high-water 
mark.'  In  America,  the  several  States  liave  auccceeded 
to  this  right;  the  ownership  of  the  shore  is  in  the 
public,  and  the  right  to  use  it  common  to  all  the  in- 
habitants.* The  public  is  entitled  to  pass  along  such 
shore  for  the  purpose  of  fishing.*  At  common  law,  the 
public  had  no  right  of  fishing  in  non-navigable  streams, 
but  such  right  was  vested  exclusively  in  the  riparian 
owners,  who  owned  to  the  thread  of  the  stream.*    The 
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test  of  navigability  by  that  law,  viz.,  whether  the  river 
is  tidal  or  not,  is  inapplicable  to  the  great,  but  tideless 
rivers  of  this  country,  and  has  not  been  universally 
adopted.  The  doctrine  of  the  federal  courts  and  that 
of  some  of  the  States  is,  that  a  river  is  navigable  wliich 
is  really  so,  whether  the  tide  ebbs  and  flows  in  it  or 
not,  and  thus  in  the  case  of  navigable  rivers  and  the 
great  lakes,  the  title  of  the  riparian  proprietors  extends 
only  to  the  shore  and  not  to  the  middle  of  the  stream.^ 
In  those  States  as  well  as  in  some  where  it  is  held  that 
riparian  proprietors  own  the  soil  to  the  center  of  the 
stream,  the  public  has  a  right  of  fishery  in  navigable 
but  tideless  rivers.^  In  some  of  the  States  which  ad- 
here to  the  common-law  test  of  navigability,  the  exclu- 
sive right  to  take  fish  in  rivers  not  tidal  is  in  the 
riparian  proprietors.'  But  thid  exclusive  right  does 
not  authorize  them  to  erect  obstructions  which  prevent 
the  free  passage  of  fish  up  and  down  the  river.^<^  A.n 
exclusive  right  of  fishery,  subject  to  the  public  right 
of  navigation,  which  is  distinct  from  it,"  may  be  ac- 
quired in  an  arm  of  the  sea  or  a  navigable  river  by 
grant  from  the  State  or  by  prescription.'*  The  right  to 
fish,  when  it  exists,  includes  the  right  to  take  shell  fish 
and  to  dig  for  clams.'*  Subject  to  the  paramount  au- 
thority of  the  United  States  concerning  commerce,  a 
State  has  the  power  to  regulate  the  riglit  of  fishing,  to 
declare  at  what  seasons  and  by  what  persons  it  may  be 
exercised,  and  to  grant  exclusive  rights  to  take  fish  or 
plant  oysters  in  public  waters.'* 

1  Dig.  47, 10, 13, 2  7 ;  Hale  de  Jare  Maris,  Hargrave's  Law  Tracts,  IL 

2  3  Kent  Com.  412. 

3  Constable's  Case,  5  Co.  106.  The  Code  of  Louisiana,  art.  45t.  de- 
fines the  sea-shore  as  that  space  of  land  over  which  the  waters  of  the 
sea  spread  in  the  highest  water  during  the  winter  months.  This 
corresponds  with  the  definition  in  the  Institutes,  2,  1,  3;  e»t  autem 
littiM  vinrix,  qiintenus  hyben^vs  fluctiis  maximus  excurrU.  It  is  said  In 
Digest,  50,  l(),  l'6,  that  Cicero  is  the  author  of  this  desciption. 
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4  Martin  v.  Waddell,  16  Peters,  807;  Smith  v.  Maryland,  19  How. 
71;  Moulton  V.  Llbbey,  37  Me.  472;  69  Am.  Dec.  67:  Lauslnflr  v.  Smith, 
4  Wend.  »;  21  Am.  Dhc.  89;  Arnold  v.  Mundy,  I  Halst.  l;  10  Am.  Dec. 
856,  n.  In  Massachusetts,  Maine,  and  New  Hampshire,  the  title  of 
riparian  proprit-tors  extends  to  extreme  Jow-water  marie:  Sewall 
etc.  Vo.  V.  Boston  etc.  Co.  147  Mass.  61;  Baricer  v.  Betes,  13  Pick.  2&5; 
2d  Am.  Dec.  678. 

6   Paclsard  v.  Ryder,  144  Mass.  440;  59  Am.  Rep.  101;  cases  In  n.  4. 

6  Hargreaves  v.  Dlddams,  Law  R.  10  Q.  B.  682;  3  Kent  Com.  411; 
Cobb  V.  Davenport,  33  N.  J.  K  223;  97  Am.  Dec.  718;  Beclcman  v. 
K reamer,  43  111.  447;  92  Am.  Dec.  146. 

7  Railroad  Co.  v.  Scharmeir,  7  Wall.  272;  Barney  v.  Keolcnk,  94 
U.  R.  324;  Palmer  v.  Williams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88; 
Stuart  V.  Clark,  2  Swan,  9;  68  Am.  Dec.  49;  Stover  v.  Jack,  60  Pa.  St. 
339;  100  Am.  Dec.  666;  People  v.  Canal  Appraisers,  33  N.  Y.  461;  Cutes 
V.  Wadlington,  1  McCord,  580;  10  Am.  Dec.  69W;  Musser  i>.  Hershey, 
42  Iowa,  366;  Lincoln  v.  Davis,  53  Mich.  375;  51  Am.  Rep.  116.  But  the 
common-law  rule  has  been  followed  in  many  cases:  Brown  i*.  Chad- 
bourne,  31  Me.  9;  '50  Am.  Dec.  641;  Warner  r.  South  worth, 6  Conn.  471; 
Brown  v.  Kennedy,  5  Har.  <ft  J.  195:  9  Am.  Dec.  50?;  Young  v.  Har- 
rison, 6  Ga.  141;  Morgan  v.  Reading,  'A  Smedes  <&  M.  366;  Blanchard  v. 
Porter,  11  Ohio.  1%:  Berry  v.  Snyder,  3  Bush,  266;  96  Am.  Dec.  219; 
Fuller  V.  Dauphin,  124  111.  542. 

8  Carson  v.  Blazer,  2  Blnn.  475;  4  Am.  Dec.  463;  Tlnlcnm  Fish- 
ing Co.  V.  Carter,  61  Pa.  St.  21;  100  Am.  Dec.  597;  Lansing  v.  Smith,  4 
Wend.  9;  21  Am.  Dec.  8!);  Del.  <ft  Md.  R.  R.  Co.  v.  Stump,  8Giil  A  J.  479; 
29  Am.  Dec.  .^l:  Com.  v.  Chapln,5  Pick.  199;  16  Am.  Dec.  386;  Mc- 
Cullough  V.  Wall,  4  Rich.  68;  M  Am.  Dec.  715;  Proctor  v.  Wells,  103 
Mass.  216:  Lincoln  v.  Davis,  63  Mich.  375;  61  Am.  Rpp.  116. 

9  Hooker  r.  Cummings,20  Johns.  90;  11  Am.  Dec.  249;  Beckman 
V,  Kreumer,  43  111.  447;  92  Am.  Dec.  146;  3  Kent  Com.  418. 

10  Hoi  yoke  Co.  v.  Lyman,  16  Wall.  500, 512. 

11  Davis  t>.  Wlnslow,  51  Me.  264;  81  Am.  Dec.  673,  n. 

12  Collins  V,  Beabnry,  5  Ired.  118;  42  Am.  Dec.  156;  Rogers  v. 
Jones,  1  Wend.  237;  19  Am.  Dec.  493;  Gould  on  Waters,  {  37.  Contra, 
Tinlcum  Fishing  Co.  r.  Carter,  61  Pa.  St.  21;  100  Am.  Dec.  597. 

18  Brown  v.  De  Grolf,  60  N.  J.  L.  409;  7  Am.  St.  Rep.  794:  Weston  v. 
Sampson,  8  Cush.  :^7:  54  Am.  Dec.  764;  Moulton  v.  Llbbey,  37  Me. 
472;  50  Am.  Dec  57;  Smith  v.  Maryland,  18  How.  71. 

14  McCready  v,  Virginia,  94  U.  R.  391;  Holyoke  Co.  v.  Lyman,  15 
Wall.  500;  Rea  v.  Hunipton,  101  N.  C.  61;  9  Am.  St.  Rep.  21;  Grace  v. 
Wlllets,  50  N.  J.  L.  414;  Post  v.  Krelscher,  103  N.  Y.  110;  Morgan  .;. 
I7agodish,  40  La.  An.  246. 

2  126.  Property  in  lea-weed.  — The  title  of  an  o^vner 
wbose  land  borders  on  the  sea  terminates  at  ordinary 
high-water  mark.^  The  public  lias  a  right  of  passajje 
along  the  shore,  and,  according  to  the  weight  of  author- 
ity, the  first  taker  acquires  title  to  the  sea-weed  cast 
upon  the  beach  below  li igh-water  mark.*  Sea- weed  cast 
above  ordinary  high -water  mark  belongs  to  the  owner 
Brant,  p.  p.  — 18. 
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of  the  land,  ratione  soli.^  The  custom  of  taking  sea- 
weed from  a  shore  is  not  a  disseisin.*  When  there  is  a 
right  of  common  for  taking  sea-weed,  and  a  right  of  way- 
incident  thereto,  it  is  apportionable  when  a  part  of  the 
dominant  estate  is  sold.^ 

1  AntCt  2  125,  notes. 

2  Mather  v.  Chapman,  40  Conn.  382;"  16  Am.  Rep.  46.  Contra, 
Emans  v.  Turnbull,  2  Johns.  313;  3  Am.  Dec.  427.  Cf.  Watson  v, 
Kno^es,  13  R.  I.  637;  Anthony  v.  GiflTord,  2  Allen,  S50;  Beg.  v.  Clin- 
ton, 41.  R.  C.  L.  6. 

8    Church  v.  Meeker,  34  Conn.  421. 

4   Litchfield  V,  Ferguson,  141  Mass.  97. 

6    Hall  V.  Lawrence,  2  R.  L  218;  57  Am.  Dec.  715, 

g  127.  Lost  property,  what  is.— When  an  article  of 
personal  property,  not  in  any  one's  possession,*  is 
found  on  the  surface  of  the  earth,^the  finder  who  takes 
it  into  his  possession  thereby  acquires  by  occupancy  a 
special  property  in  it,  which  is  valid  against  all  the 
world  except  the  true  owner.'  A  chattel  is  regarded  as 
lost  when  the  owner  has  parted  with  his  possession  ac- 
cidentally or  involuntarily.  It  is  not  lost,  in  the  tech- 
nical sense,  if  intentionally  placed  where  found  and 
afterwards  forgotten.*  So  if  a  customer  in  a  shop 
places  his  pocket-book  on  a  desk  or  table,  and  leaves 
it  there,  it  is  not  lost,  so  as  to  give  the  finder  a  title  to 
it  as  against  the  proprietor  of  the  shop.*  But  if  the 
pocket-book  be  dropped  on  the  floor,  it  is  lost,  and  the 
finder  acquires  title.^  Where  the  purchaser  of  a  drill- 
machine  at  an  administrator's  sale  discovered  money 
secreted  in  it,  the  sum  was  held  to  belong  to  the  estate 
of  the  decedent,  who  had  intentionally  put  it  there.^ 
Where  the  plaintiff  bought  an  old  safe,  and  left  it  in 
the  defendant's  possession  for  the  purpose  of  Helling  it, 
with  permission  to  use  it,  and  defendant  found  bank- 
notes, belonging  to  some  person  unicnown,  between  the 
outer  case  and  the  lining,  it  was  ruled  that  the  defend- 
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ant  as  finder  was  entitled  to  tbem  and  not  the  plaintiff 
as  owner  of  the  safe."  In  this  case  the  money,  as  re- 
mar  Iced  by  the  court,  *'  was  not  simply  deposited  and 
forgotten,  but  deposited  and  lost  by  reason  of  a  defect 
or  insecurity  in  the  place  of  deposit.''  If,  upon  the  sale 
of  a  tannery,  the  owner  forgets  to  remove  a  few  hides 
from  one  of  the  vats,  the  person  who  subsequently  dis- 
covers them  acquires  no  title,  because  they  were  neither 
abandoned  nor  lost.* 

1  Seepost,liS9, 

2  If  found  hidden  In  the  earth,  the  property  may  be  treasure- 
trove,  as  to  which  aeepost,  8 185. 

3  2  Blackst  Com.  401;  2  Kent  Com.  SS6;  Armory  v.  Delamirle,  1 
Strange,  504;  1  Smith's  Lead.  Cas.  fiSl;  Brandon  v.  Huiitsville  Bank, 
1  Stewt.  3-JO;  18  Am.  Dec.  46;  TancU  v.  Seaton,  28  Oratt.  601:  2(t  Am. 
Rep.  3S0;  Deaderlck  v.  Oulds,86  Tenn.  14;  6  Am.  St.  Kep.  812;  Law- 
rence V.  Buck,  02  Me.  275. 

4  I^wrence  v.  State,  1  Humph.  228;  34  Am.  Dec.  644;  KIncaid  v. 
Eaton,  »8  Mass.  139;  93  Am.  Dec.  142;  State  v.  McPann,  19  Mo.  249; 
Rejr.  t'.  Pierce.  6  Cox  C.  C.  117;  Llvermore  v.  White. 74  Me.  4fi2;  43  Am. 
Bep.  fiOO;  McAvov  v.  Medina,  11  Allen,  648;  87  Am.  Dec.  733;  Sovem 
V.  Yoran,  16  Or.  269;  8  Am.  St.  Rep.  293. 

6  McAvoy  V.  Medina,  11  Allen.  548;  87  Am.  Dec.  733;  Klncald  v. 
Eaton,  08  Mass.  139;  93  Am.  Dec.  14l 

6  Bridges  v.  Hawk es worth,  7  Eng.  L.  Ai  Eq.  424 ;  21  Law  J.  Q.  B.  75. 

7  Hnthmacker  v.  Harris,  38  Pa.  St  491;  80  Am.  Dec.  502.  Of. 
Merry  v.  Green,  7  Mees.  <&  W.  623. 

8  Durfee  v.  Jones,  11  R.  L  588;  23  Am.  Rep.  628.  Mr.  Justice 
Holmes  (The  Common  Law,  225)  thinks  that  this  decision  was  wrong. 
But  the  case  Is  In  arrordance  with  those  cited  in  the  next  section, 
holding  the  place  of  finding  to  be  immaterial  wlien  the  finder  is  not 
a  trespasser,  and  that  there  Is  no  constructive  possession  in  the  pro- 
prietor of  the  place.  * 

9  Llvermore  v.  White,  74  Me.  452;  43  Am.  Rep.  600. 

§  128.  The  place  of  finding.  —  The  general  rnle  is  that 
the  title  acquired  by  tlie  finder  of  lost  profiertj'  is  not 
affected  by  the  place  of  finding.*  Wliere  plaintiff,  an 
employee  in  defendant's  paper-mill,  found  a  number 
of  bank-bills  in  an  unmarked  envelope  in  a  bale  of  old 
papers,  and  delivered  them  to  the  defendant  to  ascer- 
tain their  genuineness,  upon  his  promise  to  return 
them,  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover their  value,  and  that  the  defendant  had  no  claim, 
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either  because  be  bad  purchased  tbe  envelope,  or  be- 
cause plaintiff  was  a  servant  in  bis  employment,  or 
because  the  money  was  found  on  bis  premises.'  So 
where  a  servant  in  a  hotel  found  certain  bank-notes  in 
the  parlor,  and  informed  the  proprietor,  who  suggested 
that  he  knew  the  loser,  and  received  the  money  to  give 
to  him,  the  servant  was  held  to  be  entitled  to  recover 
the  value  of  the  notes  from  the  proprietor  of  tbe  hotel, 
the  loser  not  having  been  discovered.'  A  railroad  con- 
ductor is  entitled  to  money  found  by  him  in  a  car,  as 
against  the  railway  company  to  which  he  had  deliv- 
ered it.^  But  when  the  circumstances  indicate  that  the 
property  has  not  been  lost  in  the  sense  previously  ex- 
plained,^ but  deposited  in  the  place  whence  taken,  the 
finder  acquires  no  right  as  against  the  owner  of  such 
place.*  Hence,  where  a  customer  in  a  barber  shop  left 
his  pocket-book  on  a  table  where  it  was  found  by  the 
plaintiff,  who  left  it  with  the  barber  to  advertise  for 
the  owner,  who  was  not  discovered,  it  was  held  that  the 
plaintiff  could  not  recover  the  value  of  the  pooket-book 
from  the  barber.^ 

1  Bridges  v.  Hawkesworth,  7  Eng.  L.  <ft  Eq.  424;  Durfee  v.  Jones* 
11  B.  I.  588;  23  Am.  Hep.  528;  Deaderick  v.  Oulds,  86  Tenn.  14;  6  Am. 
St.  Bep.  812. 

2  Bowen  v.  Sullivan,  62  Ind.  281;  30  Am.  Bep.  172. 

3  Hamaker  v.  Blancbard,  90  Pa.  St.  377;  35  Am.  Bep.  AM. 

4  Tatum  v.  Sharpless,  6  Fhlla.  18. 

5  Ante,  {  127,  n.  4. 

6  Severn  v.  Yoran,  16  Or.  *%9;  8  Am.  St.  Bep.  293;  Hamaker  v. 
Blanchard,  90  Pa.  St.  377, 379;  86  Am.  Bep.  664;  Lawrence  v.  State,  1 
Hamph.  229;  84  Am.  Dec.  644. 

7  McAvoy  v.  Medina,  11  Alien,  548;  87  Am.  Dec.  7'^  The  plain tifif 
m  this  case  would  have  been  entitled  to  recover  if  he  had  found  the 
pocket-book  on  the  floor:  Bridges  v.  Hawkesworth,  7  Eug.  L.  <fc  Eq. 

2  129.  Bights  and  duties  of  the  finder.  — The  finder 
who  takes  possession  of  the  lost  cliattel  acquires  a 
0pecial  property,  which  he  may  enforce  by  trover  and 
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other  remedies  against  tiiird  parties  who  interfere  with 
his  possession  or  convert  the  property.*  In  trover,  by 
the  iinder  against  a  tliird  party,  the  defendant  cannot 
set  up  title  in  tlie  true  owner  with  whom  he  has  no 
connection.^  But  if  such  owner  has  made  a  demand 
on  the  defendant,  such  title  is  available  against  tlie 
finder.^  As  against  the  real  owner  the  tinder  is  a  bailee, 
and  having  assumed  control  of  the  chattel  he  is  bound 
to  exercise  reasonable  care  in  its  keeping,  although 
the  owner  is  unlcnown.*  He  is  liable  if  he  disposes  of 
the  article.^  Before  delivering  up  the  thing  found,  the 
finder  has  a  right  to  require  the  claimant  of  it  to  estab- 
lish his  ownership.'  If  a  reward  has  been  offered  for 
the  recovery  of  the  property  the  tinder  has  a  lien  on  it 
for  the  amount  of  the  reward.^  But  if  lie  has  expended 
money  In  the  care  and  preservation  of  the  property  he 
has  no  lien  for  such  expenses.'  He  is  entitled  to  be 
repaid  his  necessary  expenses^  bat  he  must  first  deliver 
up  the  property  and  then  sue  for  their  value.'  The 
common  law  does  not  require  the  finder  to  make 
known  his  finding  or  to  seek  to  restore  the  property  to 
tlie  owner,  except  when  he  knows  who  the  loser  is ;  but 
the  burden  of  seeking  his  property,  wherever  he  can 
find  it,  is  cast  upon  the  owner.^^i 

1  AntCj  i  IZIt  n.  S, 

2  Harker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  670;  poaU  2S  143, 146. 

3  Sberdlan  v.  New  Quay  Co.  4  Com.  B.  N.  S.  618;  N.  Y.  etc.  Co.  t>. 
Haws,  o6  M.  Y.  175. 

4  Story  on  Bailments,  |  87;  Watts  v.  Ward,  1  Or.  86;  62  Am.  Dec. 
299. 

5  Isaac  v.  Clark,  2  Bulst.  312;  1  Addison  on  Contracts,  364. 

6  Wood  V.  Plerson,  45  Mich.  313. 

7  See  pottf  i  122. 

8  Nicholson  v.  Chapman,  2  Black.  H.  254;  Baker  v.  Hoag,  7  N.  Y. 
£55;  59  Am.  Dec.  431;  Amory  v.  Flyn,  10  Johns.  102;  6  Am.  Dec.  316; 
Story  on  Bailments,  il'Zla. 

9  Reeder  v.  Anderson.  4  Dana,  193;  Etter  v.  Edwards,  4  Watts,  63; 
Tome  V.  Dubois,  6  Wall.  54»;  Chtise  v.  Corcoran,  106  Mass.  286;  Amory 
V,  Flyn,  10  Johns.  lOi;  6  Am.  Dec.  316;  Story  on  BuUments,  5  621  o;  2 


g  130  occtTPAXcr.  210 

Kent  Com.  356,  n. «.    Cf,  Lamplelgh  v.  Brathwait,  Hob.  lOS;  1  Smith's 
Lead.  Cas.  281. 

10  2  Kent  Com.  856;  2  Bishop  on  Criminal  Law,  {  882;  1  Wjarton*8 
Criminal  Law,  \  901.  The  finder  is  morally  boand  to  take  steps  to 
find  the  owner.  But  in  violating  this  moral  obligation  he  does  not 
Incur  criminal  liability:  Per  Olcev,  J.,  in  Brooks  v.  State,  85  Ohio  ISU 
49;  State  v.  Dean,4»  Iowa,  73;  31  Am.  Bep.  143. 

\  ISO.  Wlutt  oonititutes  larceny  by  a  finder.— If,  when 
the  finder  takes  the  lost  chattel,  he  does  not  know  who 
the  owner  is,  and  there  is  nothing  about  it,  or  in  the 
circumstances  of  the  taking,  to  indicate  who  the  owner 
is,  or  where  he  may  be  found,  it  is  not  larceny  if  he 
takes  possession  with  intent  to  retain  dominion  and 
without  seeking  to  discover  the  owner.'  But  if  the 
finder  has  such  knowledge,  or  there  are  such  indicia  of 
ownership,  and  he  intends,  when  taking  the  article,  te 
convert  it  to  his  own  use,  it  is  larceny.'  When  knowl- 
edge of  the  ownership  of  the  lost  chattel  is  acquired  by 
the  finder  subsequently  to  the  taking,  he  is  not  guilty 
of  larceny  by  retaining  and  secreting  it ;  he  must  have 
the  felonious  intent  at  the  time  of  finding.'  And  so  the 
finder  of  a  lost  article,  who  does  not  intend  to  steal  it  at 
the  time  of  taking,  is  not  made  guilty  of  larceny  by  a 
subsequently  formed  intent  to  retain  possession,  al- 
though at  the  time  of  taking  he  may  have  known  who 
the  owner  was.*  But  the  finder  of  chattels  not  lost  in 
the  sense  previously  explained,^  bat  deposited  and  for- 
gotten, is  guilty  of  larceny  even  when  the  intent  to 
appropriate  them  is  formed  after  the  taking.<>  And  the 
same  rule  applies  when  the  possession  has  been  ob- 
tained by  means  of  a  trespass.^ 

1  3  Inst.  107:  1  Hale  P.  C.  506;  4  Blackst.  Com.  232;  2  Bishop  on 
Criminal  Law,  k  ^'-\  People  v,  Anderson,  U  Johns.  294;  7  Am.  Dec. 
462;  Bailev  v.  State,  52  Ind.  4C2;  21  Am.  liep.  182;  State  v.  Dean,  49 
Iowa,  7J;  31  Am.  Kep.  143. 

2  State  V.  Weston,  9  Conn.  527:  25  Am.  Dec.  48;  Com.  t'.  Tltns,  lie 
Mass.  Al\  17  Am.  Rep.  138;  State  v.  Cummlngs,  88  Conn.  260;  8»  Am. 
Dec.  -W;  Htate  v.  Low,  T\  Minn.  104:  23  Am.  Rep.  678;  Baker  r.  State, 
2!)  Ohio  St.  184:  23  Am.  Rep.  731;  GriKfirs  v.  State,  88  Ala.  425;  21>  Am. 
Bep.  732.    In  Tennessee,  there  Is  no  larceny  of  lost  goods,  for  they  ar^ 
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not  In  the  actual  or  constmctive  possession  of  any  one:  Prltchett  v. 
State,  2  8need,  285;  62  Am.  Dec.  468. 

3   State  V.  Boper,  3  Dev.  473;  24  Am.  I>ec.  268;  Reed  v.  State,  8  Tex. 
Ct.  App.  40;  34  Am.  Rep.  732;  People  v.  Gqedell,  1  Hill,  M;  37  Am. 


4  Starck  v.  State,  63  Ind.  28S;  30  Am.  Rep.  214;  WUson  v.  People, 
3B  N.  Y.  461;  Reed  v.  State,  8  Tex.  CU  App.  40;  84  Am.  Rep.  732. 

5  Antet  {  127,  n.  4. 

6  Lawrence  v.  State,  1  Hnmph.  228;  34  Am.  Dec.  644;  Orlflrgs  v. 
State,  58  Ala.  425;  29  Am.  Rep.  762;  Beg.  v.  West,  Dears.  C.  C.  402;  Rex 
v.  Sears,  1  liOacli,  415. 

7  Com.  V.  White,  11  Ciish.  483;  State  v.  Coomba,  .W  Me.  477.  The 
Roman  law  on  this  subject  was  that  he  who  appropriates  a  lost  arti- 
cle, lucrt  fttciendi  entua,  is  guilty  of  theft,  whether  be  knows  or  does 
not  know  who  the  owner  is,  because  it  does  not  diminish  the  offense 
that  he  Is  ignorant  of  the  owner.  But  If  the  owner  has  abandoned 
the  thing,  the  finder  is  not  guilty  of  theft,  although  he  may  have  the 
animus  furandt,  becaoBe  there  Is  no  theft  unless  there  be  an  owner 
from  whom  the  thing  may  be  stolen,  and  the  thing  we  abandon 
Immediately  ceases  to  be  ours.  So  if  the  thing  was  not  really  aban- 
doned, but  the  finder  thought  that  It  was,  he  Is  not  guilty  ox  theft: 
Dig.  47, 2, 43,  H  4-7. 

2  131.  Finding^  of  choieB  in  action.— The  finder  of  a 
chose  in  action,  such  as  a  lottery  ticket,  a  promissory 
note  payable  to  bearer,  or  other  negotiable  instrument, 
does  not  acquire  such  title  &s  will  enable  him  to  enforce 
payment.  Tlie  finder's  title  relates  only  to  what  he 
may  talve  corporeal,  bodily  possession  of,  hence  only 
to  ehoses  in  possession.  The  chose  in  action  is  an  in- 
corporeal right ;  the  finder  does  not  take  that,  but  he 
finds  merely  evidence  of  the  right.*  But  if  the  finder 
sell  such  chose  in  action  before  maturity  to  a  bona  fide 
purchaser  for  value,  the  latter  acquires  a  valid  title, 
good  against  all  the  world,  including  the  true  owner .^ 

1  McLaughlin  v.  Walte,  9  Cowen,  670;  6  Wend.  404;  21  Am.  Dec 
232.  But  the  finder  of  bank-notes  acquires  the  same  title  that  he 
would  to  coin:  Tancil  v.  Seaton,  28  Gratt.  601;  26  Am.  Rep.  380. 

2  Murray  v.  Lardner,  2  Wall.  110;  Miller  v.  Race,  1  Burr.  452;  1 
Smith's  Lead.  Cas.  750;  Jones  v.  Gordon,  Law  R.  2  App.  C.  616;  2  Daniel 
on  Negotiable  Instruments,  \  1469. 

I  132.  BowarcU  for  the  recovery  of  lost  property. — 
When  a  reward  is  offered  by  advertisement,  or  in  any 
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other  way,  for  the  restoration  of  lost  or  stolen  property, 
it  is  the  offer  of  a  promise  for  an  act,  and  a  valid  con- 
tract is  formed  when  the  terms  of  the  offer  are  sub- 
stantially complied  with.^    It  is  not  necessary  that  the 
finder  should  give  notice  of  his  intention  to  act  in  tiie 
offer.*    The  reward  offered  must  be  definite,  because 
no  contract  can  be  made  by  the  acceptance  of  an  offer 
which  does  not  contain  all  of  the  terms.'    Hence  the 
offer  of  a  "liberal  reward  "  does  not  entitle  the  finder 
to  claim  anythinp:.*    A  substantial  performance  of  the 
terms  of  the  offer  is  requisite.*    When  that  has  been 
made,  the  finder  has  a  lien  for  the  amount  of  the  re- 
ward offered,  and   may  retain  possession  until  it  is 
paid,  or  sue  for  the  same.'    But  if  no  reward  has  been 
offered  the  finder  is  entitled  to  none.^    Whether  the 
restoration  of  a  lost  chattel  by  one  who  did  not  know 
at  the  time  that  a  reward  liad  been  offered  entitles  him 
to  claim  it  afterwards,  has  been  differently  decided.^ 
On  principle  it  would  seem  that  he  is  not  entitled,  be- 
cause no  contract  is  made  unless  both  parties  know- 
ingly assent  to  its  terms.^    Some  cases  have  held  that 
the  finder  of  only  a  part  of  the  lost  property  is  entitled 
to  a  proportionate  part  of  the  reward.^^^    But  in  such  case 
it  is  obvious  that  the  terms  of  the  offer  liave  not  been 
complied  with.    When  a  reward  has  been  offered  by 
advertisement  it  may  be  withdrawn  in  the  same  way ; 
and   the  subsequent  performance  of  the  service   by 
a  person  who  knows  of  the  offer  but  not  of  its  with- 
drawal does  not  entitle  him  to  claim  it.^^    Persons  not 
included  in  the  terms  of  the  reward  cannot  demand  it, 
nor  can  a  person  who  is  under  an  obligation  to  perform 
the  service.^-    One  who  finds  an  article  which  has  been 
put  in  a  certain  place  by  the  owner  and  then  forgotten 
is  not  entitled  to  the  re^^  ard,  because  such  property  is 
not  lost." 
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1  Central  B.  R.  Co.  t>.  CheathaiP,  as  Ala.  292;  7  Am.  St.  Rep.  48; 
Goldsborough  v.  Cru4ie,  28  Md.  477;  Harsoii  v.  Pike,  16  Ind.  140;  Lor- 
liig  V.  Boston,  7  Met.  411;  Morrell  v.  Quarles,  35  Ala.  544;  Burke  v. 
wells,  Fargo  <&  Co.  SO  Cal.  221;  Ryer  v.  Stock  well,  14  Cal.  134;  73  Am. 
Dec  634,  n.;  Besse  v.  Dyer,  9  Allen,  151;  85  Am.  Dec.  747. 

2  Relf  V.  Paige,  55  Wis.  496;  42  Am.  Rep.  731;  Wilson  v.  McClare, 
SO  111.  366. 

3  An&on  on  Contracts,  Part  2,  ch.  1. 

4  Wilson  V.  Quyton ,  8  Gill,  213. 

5  Brennan  v.  Haff,  1  Hill,  151;  Furman  t».  Parke.  21  N.  J.  L.  810; 
Jenkins  v.  Kebren,  12  Gray,  H30;  Plerson  i».  Morch,  82  N.  Y.  SOT;  Cor- 
nelson  v.  Ins.  Co.  7  La.  An.  345;  Salbadore  v.  Ins.  Co.  22  La.  An.  838; 
Janvrln  v.  Exeter,  48  N.  H.  83;  liOalsville  etc.  R.  R.  Co.  v.  Good- 
night, 10  Bash,  552;  England  v.  Davidson,  11  Ad.  <&  £.  856;  Tamer  v. 
W^ker,  Law  R.  1  Q.  B.  641. 

6  Wood  1).  Pierson,  45  Mich.  Sl.'J;  Cummings  v.  Gaun,  52  Pa.  St.  481; 
Wentworth  v.  Day,  3  Met.  852;  87  Am.  Dec.  145;  Wilson  v.  Guyton, 

8  Gill.  213. 

7  Watts  V.  Ward,  I  Or.  86;  62  Am.  Dec.  299;  2  Kent  Com.  366. 

8  It  was  held  in  Williams  v.  Carwardine,  4  Barn.  &  Adol.  621; 
Dawkins  v.  Sappington,  26  Ind.  1U9;  The  Auditor  t;.  Ballard,  9  Bush, 
572;  15  Am.  Rep.  T28;  Crawshaw  f.  Roxbury,  7  Gray,  377;  Russell  v. 
Stewart,  44  Vt.  170;  Eagle  t*.  Smith,  4  Houst.  293,  that  such  knowl- 
edge was  not  necessary.  But  the  contrary  was  ruled  in  Fitch  r. 
Snedaker,  38  W.  Y.  248;  97  Am.  Dec.  791;  Marvin  v.  Treat,  87  Conn.  96; 

9  Am.  Rep.  307;  Rowland  v.  Lounds,  51  N.  Y.  604:  10  Am.  Rep.  6M; 
Hewitt  V.  Anderson,  56  Cal.  476;  Stamper  v.  Temple,6  Humph.  113; 
44  Am.  Dec.  296;  City  Bank  v.  Bangs,  2  Edw.  Ch.  95. 

9  Pollock  on  Contracts,  19;  cases  in  last  note. 

10  Symmes  v.  Frazler,  6  Mass.  344;  4  Am.  Dec.  142;  Deslondes  v. 
Wilson,  5  La.  397;  25  Am.  Dec.  187;  Hawk  v.  Marion  Co.  48  Iowa,  472. 

11  Shuey  v.  United  States,  92  U.  S.  73;  Ryer  v.  Stockwell,  14  Cal. 
134;  73  Am.  Dec.  6*1.  Pollock  says  (Contracts,  20):  " This  is,  perhaps, 
a  convenient  rule,  and  may  possibly  be  supported  as  a  fair  inference 
of  fact  from  the  habits  of  the  newspaper-reading  part  of  mankind; 
yet  it  seems  a  rather  strong  piece  of  judicial  legislation."  The  offer 
lapses  after  the  expiration  ox  a  reasonable  time:  Loring  v.  Boston,  7 
MTet.  409. 

12  Stamper  v.  Temple,  6  Humph.  113;  44  Am,  Dec.  296;  Hayden  v. 
Souger,  56  Ind.  42;  26  Am.  Rep.  1 ;  Matter  of  Russell,  51  Conn.  677:  50 
Am.  Rep.  55.  Qf.  Davis  v.  Mnnson,  43  Vt.  676;  5  Am.  Rep.  815;  Pllee 
V.  New  Orleans,  19  La.  An.  274;  Bank  v.  Hart,  55  111.  62. 

13  Kincald  r.  Eaton,  98  Mass.  130;  93  Am.  Dec.  142.  See  antet  }  127, 
n.  4. 

J  188.  Abandoned  property — Dereliotion. — He  who  takes 
possession,  animo  dominandi,  of  a  thing  which  has  been 
abandoned  by  the  owner  Immediately  becomes  the  pro- 
prietor of  it  by  occupancy.  A  thing  is  abandoned  when 
the  owner  throws  it  away,  or  leaves  it  without  custody, 
because  he  no  longer  wishes  to  account  it  as  his  prop- 
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erty ;  whence  it  follows  that  he  ceases  at  once  to  be  the 
owner.^  Both  the  intent  to  abandon  and  the  fact  of 
abandonment  are  necessary .^  Whether  property  has 
been  abandoned  depends  upon  the  intention  of  the 
party,  and  is  a  question  of  fact  for  the  jury,  the  length 
of  time  during  which  the  owner  has  been  out  of  pos- 
session being  only  important  as  showing  this  intention.' 
But  dereliction  will  sometimes  be  implied  in  law  when 
no  effort  has  been  made  to  recover  the  property  for  a 
number  of  years.*  Where  a  schooner  was  sunk  in 
Lake  Erie,  and  a  year  afterwards  was  raised  by  the  de- 
fendant, who  found  ^G5  in  it,  it  was  held,  in  an  action 
of  trover  by  the  owner  of  the  vessel,  the  jury  having 
found  that  the  plaintiff  had  abandoned  it,  that  the  de- 
fendant acquired  title.^  But  where  a  vessel  sunk  in 
Lake  Michigan,  abandoned  by  the  owner  to  tlie  in- 
surers, was  sold  by  tliem  to  plaintiff  who  intended  to 
raise  the  cargo,  but  before  he  did  so,  and  within  a  year, 
it  was  raised  by  defendant,  acting  in  good  faith,  it  was 
held  that  plaintiff  had  not  abandoned  the  cargo,  and 
that  he  was  entitled  to  recover  its  value,  less  the  neces- 
sary expenses  of  raising  it.*  And  so  where  the  vendor 
of  a  tannery  accidentally  failed  to  remove  a  few  hides 
from  one  of  the  vats,  where  they  were  found  years 
afterwards,  it  was  Iield  that  they  had  not  been  aban- 
doned.^ But  manure  from  horses  dropped  in  the  streets 
'is  abandoned ; '  and  likewise  water  and  tailings  passing 
from  a  mining  claim,*  and  oysters  thrown  into  a  public 
river  where  they  cannot  be  distinguished.!*' 

1  Inst.  2, 2, 47;  2  Blackst.  Com.  9,  402;  Llvermore  v.  White,  74  Me. 
452;  43  Am.  Rep.  600.  Qui  pro  de.relicto  rem,  tmbet,  omtUmotla  a  »e 
rejectt:  DIj?.  4S,  3,  3fi.  St  res  pro  derelicto  hablta  sU,  statim  nostra  eue 
desinit,  et  occupantia  statim  fit:  Dig.  41,  7,  1. 

2  McOron  v.  Ankeny,  11  111.  558;  Judson  v.  Malloy,  40  Cal.  2?^; 
Jones  V.  Nunn,  12  Ga.  473;  (lode  La.  art.  3421.  Quemadmodwn  nulla 
possessto  aeqtdrt  nUt  animo  et  eorpore  potest,  ita  nxUla  amittUur  nisi  in 
qua  tUrumque  in  contrarium  actum  est:  Dig.  41, 2,  8. 
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8  Moon  V.  Rollins,  36  Cal.  ZXS;  95  Am.  Dec.  181:  Wyman  v.  Hnrl- 
burt,  12  Ohio,  81;  40  Am.  Dec.  461;  WlRsins  v.  McCleary,  49  N.  Y.  »W; 
Banks  v.  Banks,  77  ^.  C.  186;  The  Barefoot,  1  Eng.  L.  &  £q.  664. 

4  Eads  V.  Braselton,  22  Ark.  499;  79  Am.  Dec.  88;  Creevy  v.  Breed- 
love,  12  La.  An.  746. 

5  Wyman  v.  Hnrlburt,  12  Ohio,  81;  40  Am.  Dec.  461. 

6  Murphy  v.  Dunham,  33  Fed.  Rcpk  Wl;  40  Alb.  L.  J.  4. 

7  Llvermore  v.  White,  74  Me.  452;  43  Am.  Kcp.  600. 

8  Haslem  v.  Lockwood,  37  Conn.  500;  9  Am.  Rrp.  &50. 

9  Schulz  V.  Sweeny,  19  Nev.  359;  3  Am.  St.  Rep.  888;  Dougherty 
V.  Creary,  30  Cal.  290;  89  Am.  Dec.  116. 

10  Shepard  v.  Leverson,  2  N.  J.  L.  391.  But  oysters  planted  in  a 
new  place  are  not  abandoned:  State  v.  Taylor,  3  Dutch.  117;  72  Am, 
Dec.  347. 

f  184.  Aoqnisition  of  title  to  abandoned  property.  —  One 
who  takes  possession  of  things  which  have  been  aban- 
doned in  the  manner  explained  in  the  preceding  sec- 
tion, witli  the  intention  of  appropriating  them,  becomes 
at  once  the  owner  thereof,  with  a  title  which  he  may- 
enforce  against  the  former  owners  of  such  things  as 
well  as  against  third  parties.^  But  to  acquire  such  title 
the  finder  must  actually  take  the  thing  within  his  con- 
trol. And  so,  where  the  plaintiff  located  an  abandoned 
wreck  in  the  Mississippi  River,  marked  trees  so  as  to 
designate  its  position  and  placed  a  temporary  buoy 
over  it,  but  some  months  later  defendant,  by  independ- 
ent means,  located  the  wreck  (the  buoy  having  been 
carried  away),  and  raised  a  quantity  of  lead  from  it,  it 
was  held  that  plaintiff  had  only  had  Uie  intention  to 
take  possession,  but  not  having  actually  done  so,  the 
defendant  acquired  a  good  title.' 

1  Deaderlck  v.  Oulds,  86  Tenn.  14:  6  Am.  St.  Rep.  812;  Haslem  v. 
Loekwood,  37  Conn.  500;  9  Am.  Rep.  350;  Wyman  v.  Hurlburt,  12 
Ohio  81;  40  Am.  Dec.  461.    See  post,  §  143. 

2  Eads  V.  Brazelton,  22  Ark.  499;  79  Am.  Dec.  88. 

§  135.  Treainre-trove  is  any  ancient  deposit  of  valu- 
ables, hidden  in  the  earth,  the  memory  of  which  no 
longer  exists,  so  that  now  the  owner  is  unknown.^  The 
Roman  law  provided  that  treasure  discovered  by  a  man 
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on  his  own  land  should  belong  to  him,  and  that  treas- 
ure found  accidentally  on  the  land  of  another,  or  on 
public  land,  should  belong  one  half  to  the  finder  and 
ttie  otl^er  half  to  the  owner  of  the  land ;  but  that,  if 
searched  for  on  the  land  of  another,  it  should  belong 
altogether  to  the  owner  of  the  soil.*  The  law  of  France, 
(xennany,  and  Louisiana  follows  the  Roman  law  in  di- 
viding the  treasure  between  the  finder  and  the  owner 
of  tlie  land.'*  This  division  is  a  combination  of  the 
modes  of  acquiring  title  by  occupancy  and  by  acces- 
sion. It  is  not  strictly  logical,  for  if  the  law  of  acces- 
sion is  applicable,  the  treasure  belongs  altogether  to 
the  owner  of  the  land.*  But  such  things  cannot  be 
called  an  accessory  of  the  soil,  because  they  do  not 
constitute  an  integral  and  natural  part  of  it  like  min- 
erals.* The  law  of  England  gives  treasure-trove  to  the 
crown,  and  maises  the  concealment  of  it  by  the  finder 
a  criminal  offense.*  An  American  writer  says:  "No 
part  of  the  English  laws  relating  to  treasure-trove, 
waifs,  estrays,  were  ever  extended  to  the  colonies  by 

Act  of  Parliament Treasure-trove,   or  hidden 

treasures  in  gold  and  silver,  never  was  an  object  in 
them  (the  colonies)  as  in  old  countrie^^  where  people 
have  in  civil  and  foreign  wars,  and  especially  in  Gothic 
and  feudal  contests,  buried  their  money,  plate,  and 
bullion,  hoping  to  recover  them  in  better  times.  They 
must  belong  to  the  finder,  if  no  law  be  found  to  dis- 
pose of  them  otherwise.  When  found,  it  may  natu- 
rally enough  be  considered  »as  property  lost.*'^  But 
treasure-trove  is  not  property  lost  in  the  technical  sense 
previously  explained,^  nor  is  it  property  abandoned.* 
If  it  were  either,  then  the  place  of  finding  would  be 
immaterial,  so  far  as  the  acquisition  of  title  by  the 
finder  is  concerned.^®  If  the  cases  on  title  to  property 
mislaid  should  be  deemed  applicable  to  treasure- trove, 
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it  would  be  held  that.  In  the  absence  of  any  statute,  iti 
belongs  to  the  owner  of  the  soU.*^  ^ 

1  1  Blackst.  Com.  295;  Dig.  41, 1, 31,  {  1. 

2  Inst  2, 1, 39;  Codex,  10, 16;  Pachta,  Inst.  \  241. 

S  Code  Napoleon,  art»  716;  Wlndscheid,  Pandekteo,  \  184,  n.iOo 
Code  La.  art  :^12.H. 

4  Ortolan,  Institates,  No.  410. 

5  The  owner  of  the  land  does  not  constructively  possess  It,  even 
If  he  knows  it  Is  there;  he  must  take  actual  possession:  Dig.  41, 2»j3, 
2  3. 

6  1  Blackst.  Com.  295;  Stat  4  Edw.  I,  1  St  2;  Reg.  v.  Thomu,  9 
Cox  C.  C.  376;  Queen  v.  Toole,  2  I.  R.  C.  L.  38. 

7  Dane's  Abridgment,  vol.  3,  ch.  76,  art  7,  2  21 ,  et  seq.,  approved  In 
2  Kent  Com.  :^. 

8  AiiUt  \  127,  n.  4. 

9  AnteA^^ 

10  Ante,\\S&. 

11  AnUy  \  127. 

J  136.  Property  in  aBrolites.  —  It  has  been  ruled  in;  a 
nisip^nua  ca.se  that  a  meteoric  stone  is  tlie  property  of 
the  owner  of  the  land  upon  which  it  falls.^  The  civil 
law  decides  that  the  finder  acquires  a  title  to  such 
things  by  occupancy.*  It  lias  been  recently  held  tliat 
the  owner  of  the  land  and  not  the  lessee  is  entitled  to 
a  prehistoric  boat  found  imbedded  in  tlie  soil.'  But  an 
serolite  cannot  be  regardt^d  as  a  part  of  the  land,,and 
in  our  law  the  place  of  finding  is  immaterial.^ 

1  16  Alb.  L.*J.  76,  cited  In  Anderson's  Law  Dictionary,  p..,  19.  A 
similar  view  is  taken  by  the  editor  in  a  note,  22  Alb.  L.  J.  180. 

2  20  Alb.  L.  J.  299. 

3  Elwes  V.  Brigg  Gas  Co.  33  Ch.  D.  R62. 

4  -4nte,  }128. 

§  137 .  Stranded  property  .-r-  Wh en  chattels  carried  away 
by  a  freshet,  or  by  an3'  other  means,  are  stranded  on 
another's  land,  the  owner  of  such  chattels  is  not  per  se 
liable  for  the  consequential  damages,  in  the  absence  of 
proof  of  negligence  on  his  part  in  the  keeping  of  his 
propertj'.'  The  owner  may  abandon  the  stranded 
property  witliout  removing  it  from  the  land;*  and  it' 
Bbakt.  p.  p.  - 1©. 
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then  becomes  the  property  of  one  taking  possession  of 
it.8  But  if  the  owner  of  such  property  reclaim  it,  he 
must  compensate  the  owner  of  tlie  land  for  the  damage 
caused  by  the  stranding.*  The  salvors  of  proi)erty 
stranded  in  navigable  rivers  are  entitled  to  compensa- 
tion for  their  services.^ 

1  Llvezey  v.  Pblla.  64  Pa.  St.  106;  3  Am.  Rep.  578;  Foster  v.  Jnniata 
Bridge  Co.  16  Pa.  St. :«)»:  bH  Am.  Dec.  506,  n. ;  Carter  v.  Tharston,  58 
N.  H.  104;  42  Am.  Rep.  584. 

2  Cases  supra, 

3  Deaderick  v.  Quids,  86  Term.  14;  6  Am.  St.  Rep.  812. 

4  Sheldon  v.  Sherman,  42  N.  Y.  484;  1  Am.  Rep.  569.  This  Is  also 
the  rule  of  Roman  law:  Dig.  47, 9, 8. 

5  Tome  v.  Dubois,  6  Wall.  548. 

g  138.  Wrecks.  — Wreck  of  sea  is  where  goods  are  by 
the  sea  cast  on  the  land.^  The  goods  must  actually 
come  to  the  shore.*  If  lost  at  sea  without  coming  to 
land,  they  are  either  jetsam,  flotsam,  or  ligan.'  Hence 
the  cargo  of  a  sunken  vessel  is  not  a  wreck  in  the  tech- 
nical, common-law  sense.*  The  ancient  common  law 
gave  all  wrecks  to  the  crown,  although  the  owner 
might  appear  and  prove  his  property.*  The  statute  of 
3  Edward  I.  c.  4.  provided  that  if  a  man,  a  dog,  or  a  cat 
came  alive  from  the  wreck  to  the  shore,  the  owner 
might  reclaim  his  property'  within  a  year  and  a  day.*^ 
This  was  construed,  in  1771,  to  mean  that  ff  the  owner 
could  establish  his  title  the  property  was  not  forfeited.^ 
In  most  of  the  United  States  there  are  statutory  pro- 
visions for  the  appointment  of  a  wreck-master,  the  sale 
of  the  wreck,  and  the  payment  of  tlie  proceeds  into  the 
State  treasury,  to  be  kept  for  the  owner  if  he  appear  to 
claim  the  same  within  a  year  and  a  day.^  The  time 
begins  to  run  from  the  date  of  the  finding  of  the  wreck.' 
Such  statutes  are  applicable  only  when  the  owner  does 
not  appear  ;''^  for  the  true  owner  of  the  wreck  is  en- 
titled to  enforce  his  right  against  the  State,  the  owner 
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of  the  shore,  and  the  finders."  The  owner  may  law- 
fully enter  the  land  to  remove  his  property;"  but  he 
is  not  bound  to  remove  it,  although  it  may  impede  nav- 
igation, or  be  a  cause  of  injury.^  The  owner  of  the 
land  upon  which  the  wreck  is  cast  acquires  no  title  to 
it  raiione  aoH  as  against  the  owner,'*  and  is  not  l>ound 
to  preserve  it  for  him.*^  But  strangers  have  no  right 
to  take  it  from  his  land,  and  as  against  them  he  does 
have  a  title.^'  But  one  who  enters  on  a  beach  for  the 
purpose  of  saving,  for  the  owner,  a  boat  which  had 
been  washed  ashore,  is  not  guilty  of  trespass.^^ 

1  Constable's  Case,  .*)  Co.  106. 

2  1  BlackAt.  Com.  283;  8  Blackst.  Com.  106;  United  States  v. 
Coombs,  12  PeterH,  72, 77. 

3  .Tetsam  Is  where  goods  are  cast  Into  the  sea,  and  there  sink  and 
remain  under  water;  flnisam  is  where  they  continue  swimming  on 
the  surface  of  the  waves;  liKon  is  wuere  they  are  sunk  in  the  sea, 
but  tied  to  a  cork  or  buoy  In  order  to  be  found  again:  1  Blackst. 
Com.  292.  The  finders  of  goods  lost  at  sea  are  entitled  to  salvage 
(2  Kent  Cora.  245;  The  Cargo  ex  Schiller.  Law  R.  2  P.  D.  145):  also  If 
found  within  the  body  of  a  county  on  navigable  waters:  Baker  v. 
Hoag,  7  N.  Y.  555;  50  Am.  Dec.  431;  Tome  v.  Dubois,  6  Wall.  548. 

4  Murphy  v.  Dunham,  38  Fed.  Rep.  503;  Baker  v.  Hoag,  7  N.  T. 
555:  59  Am.  Dec.  431. 

5  1  Blackst  Com.  290;  Hetfield  v.  Baum,  13  Ired.  3!M;  57  Am.  Dec 

6  2  Kent  Com.  322. 

7  Hamilton  v.  Davis,  5  Burr.  2732. 

8  Mass.  Gen.  Stats,  ch.  81 ;  1  Be  v.  Stats.  N.  T.  69a 

9  Murphy  v.  Dunham,  38  Fed.  Rep.  508. 

10  The  Margaretta,  29  Fed.  Rep.  324. 

11  Proctor  V.  Adams,  113  Mass.  376;  18  Am.  Rep.  500.  This  is  the 
rule  of  Roman  law:  Dig.  47, 9, 12  pr. 

12  Oonld  on  Waters.  {  102;  note  to  Foster  v.  Juniata  Bridge  Co.  16 
Pa.  St.  393:  66  Am.  Dec.  509. 

13  Ball  V.  Berwind,  29Fed.  Rep.  541;  Wlnnepenny  v.  Phila.  65  Pa. 
St.  185;  auto,  {  137.  There  are  statutes  in  some  States  changing  this 
rule. 

14  Gould  on  Waters,  ?  192. 

15  Proctor  V.  Adams,  113  Mass.  876;  18  Am.  Rep.  500;  Sutton  v. 
Buck,  2  Taunt.  802. 

16  Barker  v.  Bates,  13  Pick.  255;  23  Am.  Dec.  878;  Dunwlch  r. 
Sterry,  1  Barn.  A  Adol.  831. 

17  Proctor  v.  Adams,  US  Mass.  376;  18  Am.  Rep.  500. 
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CHAPTER  XIII. 

POSSESSION. 

{  180.  Elements  of  possession. 

{  140.  Consequences  of  possession. 

i  HI.  Other  meanings  of  possession. 

{  142.  Constructive  possession. 

{  143.  Protection  of  possession  as  a  fact. 

{  144.  Why  possession  Is  protected. 

{  145.  Usucaptlon  in  Roman  law. 

{  MA.  Title  by  adverse  possession. 

i  147.  Recaption  of  chattels. 

i  148.  Rights  of  owners  against  possessors. 

i  149.  Transfer  of  title  to  possessor  by  judgment. 

{  189.  Elements  of  posseesion.— The  possession  of  a 
thing,  as  a  means  of  acquiring  title  to  it,  comprises  two 
elements:  (1)  A  physical  condition  —  that  corporeal 
relation  to  the  thing  which  makes  it  possible  for  one 
to  dispose  of  and  control  it.  (2)  A  will  directed  to  tlie 
thing,  i.  e.,  the  intention  to  possess  it  as  owner,  the  ani' 
mus  dominO  This  intent  cannot  be  ascribed  to  an  un- 
conscious person,  even  when  the  corporeal  relation 
exists;  e.  g.,  a  sleeper  by  whose  side  something  has 
been  placed  does  not  possess  it  until  he  has  knowledge 
of  it  and  wills  to  have  it.^  These  two  elements  are 
designated  in  Roman  law  as  the  corpus  and  the  animus 
of  possession.'  If  tlie  corporeal  relation  exists  without 
the  atiimuSf  or  with  a  different  animu.%  as  in  the  case 
of  a  bailee,  agent,  etc.,  possession  does  not  become  a 
root  of  title.^  The  practical  power,  which  is  one  of  the 
elements  of  tlie  kind  of  possession  we  are  considering, 
may  be  as  various  as  tlie  different  circumstances  which 
put  objocts  witliin  our  control.  The  means  by  which 
the  result  is  reached  are  indifferent.^  I  may  hold  it 
in  my  hand,  carry  it  with  me,  have  it  under  lock  and 


221  POSSESSION.  .  2  140 

key.  So  far  as  this  element  is  ooncemed  there  are  not 
different  kinds  of  possession,  but  this  practical  power 
may  be  legally  Justified  or  not. 

1  Mr.  Jastlce  Holmes  savs  (The  Common  Law,  220):  "  If  what 
the  law  does  is  to  exclude  others  from  interfering  with  the  object.  It 
would  seem  that  the  intent  which  the  law  should  require  is  an  Intent 
to  exclude  others.  I  believe  that  such  an  intent  is  all  that  the  com- 
mon law  deems  needful,  and  that  on  principle  no  more  should  bn 
required."  This  may  be  true  so  far  as  possession  in  many  of  its 
aspects  is  concerned,  but  in  this  chanter  I  do  not  discuss  it  except  as 
a  means  of  acquiring  title,  and  in  thai  case  the  intention  is  really  the 
animus  domini^  or  dominandU  A  bailee  has  possession  with  a  differ- 
ent aninvM.    Bee  posU  \  142. 

2  Bridges  v.  Hawkesworth,  7  Bng.  L.  A  Eq.  424;  B.  v.  Ashwell,  16 

3.  B.  D.  190, 201;  ante,  \  127.  In  certain  cases  of  constructive  possps- 
on,  the  animus  is  imputed  to  the  owner  of  the  place:  Ante,  \  128, 
notes  6, 7.  "An  intent  to  exclude  others  from  It  may  be  contained 
In  the  larger  intent  to  exclude  others  from  the  place  where  It  is, 
without  any  knowledge  of  the  object's  existence:"  Holmes,  The 
Common  Law,  222. 

8  Aplseimur  pnsaeitinnem  eorpore  et  animOf  neque  per  se  animot  aut 
per  se  eorpore:  L)ig.  4\,  2, 3,  }  1. 

4  See  pott,  2  146. 

5  This  section  Is  summarised  from  Puchta,  Institutlonem,  {  226. 

§  140.  Consequences  of  possession. —Possession,  al- 
though chiefly  a  fact,  i.  e.,  that  practical  power  over  a 
thing  which  may  be  either  a  right  or  a  wrong,  has,  in 
every  system  of  law,  certain  important  consequences. 
(1)  It  is  prima  fade  evidence  of  right  and  title.^  It 
gives  to  the  possessor  the  advantage  that  in  an  action 
by  tiie  true  owner,  or  any  one  else,  he  is  tiie  defendant, 
and  thus  free  from  the  burden  of  proof.*  (2)  Posses- 
sion is  legally  protected  against  interference  witii  it  by 
individual  violence.'  The  will  "whicli  succeeds  in  giv- 
ing itself  effect  by  obtaining  practical  power  over  a 
thing  is,  quite  apart  from  its  legal  justification,  worth 
exactly  as  much  as  any  other  single  will  wliich  seeks 
the  same  object.  If  another  person  puts  himself  in 
conflict  with  the  existing  condition,  a  controversy  arises 
which  must  be  decided  by  the  tribunals  of  the  State. 
He  cannot  enforce  his  claim,  however  justified  it  may 
be,  by  his  own  force.    This  would  itself  be  a  wrong.* 
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(8)  Possession  as  defined  in  the  preceding  section  leads, 
under  certain  conditions,  by  its  continuance  to  prop- 
erty.  Its  duration  changes  a  fact  into  a  right.^  (4) 
Under  some  circumstances  such  possession  creates 
property  at  once.  This  is  the  case  when  the  thing 
taken  into  possession  was  res  nulliua  or  abandoned  by 
the  former  owner.*  (5)  When  two  persons  are  equally 
entitled  to  a  thing,  the  onre  first  obtaining  possession  is 
entitled  to  retain  it.^ 

1  2  BlHckfit.  Com.  ISA;  Bergen  v.  Rlggs,  34  III.  170;  86  Am.  Dec.  904: 
Pick  V.  Cooper,  24  Pa.  St.  217;  «4  Am.  Dec.  652;  Avery  v.  Clemens,  18 
Conn.  306;  4<i  Am.  Dec.  323;  Wright  v.  Salomon,  19  Cal.  64;  7»  Am.  Dec. 
196;  Priest  v.  Way,  87  Mo.  16;  Phillips  v.  Schnll,  21  Mo.  App.  38.  As 
against  a  mere  wrong-doer,  possession  is  conclusive  proof  of  the  right 
to  possess:  Pollock  on  Possession,  22.  It  Is  said  In  Vostlne  v.  Wild* 
ing,  4d  Mo.  89:  100  Am.  Dec.  347,  that  when  a  partv  is  ouce  shown  to 
h.ive  been  the  owner  of  a  chattel,  the  presumption  is  that  be  con- 
tinues to  be  the  owner,  although  possession  maf  be  In  another.  Bat 
this  only  means  that  when  A  relies  upon  the  prima  facie,  title  derived 
from  possession,  and  B  proves  that  at  one  time  he  was  owner,  then 
the  burden  of  proof  is  cast  upon  A  to  show  that  he  acquired  title  as 
well  as  possession:  Mngee  v.  Scottj  9  Cush.  150;  55  Am.  Dec.  49.  The 
OHM*  probandi  is  on  the  clHimant  (Dick  v.  Cooper,  supra),  except  when 
there  are  circumstances  which  rebut  the  presumptlou  arising  froxQ 
possession:  Bergen  v.  Kiggs,  supra.. 

2  Windscheid,  Pandekten,  2  148. 

3  See  post,  5  147. 

4  Windscheid,  Pandekten,  {  148,  from  which  a  part  of  thtat  sectioD 
Is  summarized,    cy.  Pollock  on  Possession,  91. 

5  See  post,  ?  146. 

6  So  property  is  acquired  in  animals /erne  natitra,  ante,  {  75;  goods 
lost,  ante,  §  129;  things  abandoned,  ante,  {  134. 

7  When  an  owner  has  sold  the  same  chattel  to  two  bona  fide  pur- 
chasers, he  who  first  obtains  possession  has  the  better  title:  Brown 
V.  Pierce,  97  Mass.  46;  93  Am.  Dec.  57;  Jewett  v.  Lincoln,  14  Me.  116;  'A\ 
Am.  Dec.  36.  When  a  chattel  is  owned  by  two  persons,  the  party  in 
possession  cannot  be  sued  in  trover,  etc.,  by  hiscotenant:  Antty  1 103^ 

§  141.  Othor  moanings  of  possesBion.  — The  term  ^*  pos- 
session *'  is  used  to  describe  other  conditions  than  that 
in  which  a  man  has  piiysical  power  over  an  object  to- 
gether with  the  animus  domini.  Sometimes  when  a 
man  has  a  right  in  law  to  possess  a  tiling  he  is  said  to 
be  in  pos.«)ession,  altliough  the  corporeal  relation  to  it 
does  not  exist.*  Tliere  is  also  a  possession  of  a  thing, 
without  the  am'mits  domini^  which  the  law  enforces,  as 
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in  the  case  of  bailees,'  as  well  as  a  de  facto  possession 
which  the  law  does  not  enforce,  as  in  the  case  of  serv- 
ants.' When  possession  in  fact  is  undetermined,  pos- 
session in  law  follows  the  right  to  possess.*  In  our 
jurisprudence,  as  in  Roman,  there  is  a  mixing  of  the 
conceptions  of  fact  and  law  which  go  to  make  up  the 
idea  of  possession. &  In  Roman  law,  only  possession 
with  the  full  nnimuj*  domini  was  protected  by  the  pos- 
sessory interdicts,  for  he  who  possesses  in  another's 
name  merely  exercises  and  supports  the  latter 's  pos- 
session.* On  aoconnt  of  the  protection  afforded  it,  pos- 
session with  that  animus  is  called  juridical  possession, 
while,  on  the  other  hand,  that  possession  which  bad 
no  claim  to  the  interdicts,  and  which  had  only  the  cor- 
poreal relation  in  common  with  the  former,  is  called 
natural  possession,  mere  detention.  Juridical  posses- 
sion is  the  right  of  possession  independent  of  the  right 
to  possess.  One  has  the  possessory  interdicts  in  that 
law,  just  as  one  has  trover,  etc.,  in  our  law,  against  all 
but  the  true  owner,^  pot  because  one  lias  the  riglit  to 
possess,  but  because  one  possesses.  Whether  in  a 
given  case  the  right  to  possess  is  united  with  the  pos- 
session depends  upon  the  eausn  possessiojiis,  upon  the 
legal  ground  on  which  tlie  animus  possidendu  or  domini^ 
rests.  The  causa  possessionis  is  not  au  element  of  Jurid- 
ical possession  in  our  law  or  in  Roman.  That  it  was 
found  reasonable  not  to  allow  the  w Justus  possessor  to 
maintain  the  possession  against  him  from  whom  he 
possesses  ivjusle  is  no  exception,  for  it  is  by  no  means 
implied  that  the  former  must  have  a  justa  causa,^ 
Hence  a  defendant  in  trover  cannot  set  up  title  in  a 
ilbird  party  under  wliom  he  does  not  claim.* 

1  See  p.o«f,  5 142,  as  to  constructive  possession. 

2  BtirU'^t  V.  Murray,  3  Vt.  302:  21  Am.  Dec.  588;  Outcalt  v.  Dur- 
llnar,  25  N.  .7.  L.  443;  Cowinif  v.  Saow,  11  Mass.  415;  Story  on  Ball* 
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3  The  possession  of  a  servant  Is  the  legal  possession  of  the  mas- 
ter only;  and  when  chattels  are  taken  from  the  servant  they  are 
taken  from  the  possession  of  the  master,  who  alone  can  maintain 
trespass  and  recover  damages  against  the  taker:  Perkins  v.  Weston, 
3  Cush.  54J.  See  note  to  Orser  v.  Storms,  .8  Am.  Dec.  5:16;  White  v. 
Bailey,  10  Com.  B.  N.  S.  2:i7;  Dig.  43,  J 6, 1,  J  aj. 

4  Pollock  on  Possession,  24.  If  there  are  two  persons  In  a  field, 
each  asserting  that  the  field  Is  his,  and  each  doing  some  act  In  the 
assertion  of  the  right  of  possession,  and  If  the  question  is  which  of 
those  two  is  in  actual  possession,  I  answer,  the  person  who  has  the 
title  is  In  actual  possession,  and  the  other  person  is  a  trespasser:  Per 
Maule,  J.,  in  Jones  v.  Chapman,  2  Ex.  S21. 

6  So  possession  is  said,  on  the  one  hand,  rem  facti,  nan  juris  *'s»e 
(Dig.  41, 2. 1,  \  3);  plurimnm  fncU  hahet:  Dig.  4, 6, 19.  And  on  the  other 
hand,  possessio  non  tantum  carports  aed  et  jw  a  eaU  Dig.  41, 2, 49,  {  1. 

6  Puchta,  Inst.  2  228,  from  which  the  latter  part  of  this  section  is 
sammarized. 

7  See  post,  ?  143. 

8  This  definite  protection  of  possession  as  a  fact  is  not  affected 
by  its  rightful  or  wrongful  origin.  The  injusta  poaaeaaio,  f.  e.  one 
which  was  acquired  vi,  or  clom,  or  precarttt,  was,  hideed,  not  pro- 
tected against  hlin  from  whom  the  thing  came  to  the  possessor  by 
one  of  these  three  vitia  poaseaaionia,  but,  apart  from  that  case,  the 
injuatn  posseaalo  had  the  same  claim  to  protection  as  the  juata.  The 
interdicts,  like  trover  and  trpspass,  arose  from  possession  whether 
Jiiata  or  injusta^  with  the  limitation  that  when  two  possessors  ap- 
peared against  one  another,  a  former  and  a  present,  and  the  latter 
possesses  from  the  former  vftioae,  he  is  not  protected:  Puchta.  Inst. 
{  225.  Jiistn  enim  an  injusta  adveraua  ceteroa  pnaaesaio  ait,  in  hoe  Inter- 
dictf)  nihil  refert,  qualiacunque  enimposaeaaoi-  est,  plus  juris  habet  qu<u» 
iUe,  qui  non  posaidet:  Dig.  43, 17,  2.    Uti  possidetis, 

9  See  post,  \  143. 

§  142.  Constructive  possession.  —  The  right  to  possess, 
without  actual  possession,  is  treated  for  many  piirposes^ 
especially  for  bringing  certain  actions,  as  equivalent  to 
possession,  and  is  then  called  constructive  possession. * 
Thus  it  is  often  said  that  absolute  ownership  draws 
possession  after  it.^  A  plaintiff's  "possession  is  con- 
structive when  the  property  is  either  in  the  actual 
custody  and  occupation  of  no  one,  but  rightfully  be- 
longs to  himself,  or  when  it  is  in  the  care  and  custody 
of  his  servant,  agent,  or  overseer,  or  in  the  hands  of  a 
bailee  for  custody,  carriage,  or  other  care  or  service,  as 
a  depositary,  mandatary,  carrier,  borrower,  or  the  like, 
where  the  bailee  or  actual  possessor  has  no  vested 
Interest  or  right  to  the  beneficial  use  or  enjoyment  of 
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the  property,  or  to  retain  it  in  bis  x>os8es8ion,  but  the 
owner  may  take  it  into  bis  own  hands  at  pleasure. 
But  where  the  general  owner  has  parted  with  the 
actual  possession  in  favor  of  one  who  enjoys  the  ex- 
clusive rigbt  of  present  possession  and  enjoyment,  re- 
taining to  himself  only  a  reversionary  interest,  the 
possession  is  that  of  the  lessee  or  bailee,  who  alone  can 
maintain  an  action  of  trespass  for  a  forcible  injury  to 
the  property*"  '  Trovw  or  replevin  may  also  be  main- 
tained in  such  cases  of  constructive  possession.^ 

1  Pollock  on  Fo«BefisIon,  2&    . 

2  Velslan  v.  Lewli,  15  Or.  539t  3  Am.  St.  Rep.  184,  n.;  Holley  v. 
Haw]£7*  39  Vt.  625;  94  Am.  Dec.  :^:  Morrison  v.  Kelly,  22  III.  610;  74 
Am.  De&  IflB;  Ash  v.  Futman,  1  Hill,  iM. 

8  Wilson  V.  Martin,  40  N.  H.  88.  8ee.  also,  to  same  efTect,  Brown 
^.  Thomas,  26  Miss.  :«i5;  Woodruff  i>.  Halsey,  8  Pick.  333;  19  Am.  Dec. 
829;  Butler  v.  Collins,  12  Cal.  457;  Thomas  v.  Snyder,  23  Pa.  St.  515; 
Hoot  V,  Chandler,  10  Wend.  110;  25  Am.  Dec.  546;  White  v.  Brantly, 
37  Ala.  430;  Dallam  v.  Fltler,  6  Watts  <&  S.  323;  Staples  v.  Smith,  48 
Me.  470;  Gaucb  v.  Mayer,  27  111.  134;  note  to  Orser  v.  Storms,  18  Am. 
Dec.  546;  Of  Bsberg  v.  Pohl,  2S  Md.  505. 

4  Veldan  «.  liewfs,  15  Or.  589;  3  Am.  St  Rep.  184;  Trudo  v.  Ander- 
son, 10  Mich.  8;S7, 370;  81  Am.  Bee.  796;  Eveleth  v.  Blossom,  54  Me.  447; 
«2  Am.  Dec.  6S5;  Manning  r.  Albee,  14  Allen,?;  92  Am.  Dec.  736;  Hsr- 
ian  V.  Harlan,  15  Pa.  St.  507;  S3  Am.  Dec.  612;  Croker  v.  Mann.  3  Mo. 
472;  26  Am.  Dec.  684;  Webb  v.  Fox,  7  Term  Rep.  801;  Gordon  v. 
Harper,  7  Term  Bep.  12;  Trlscony  v.  Orr.  49  Cal.  612;  Hampton  v. 
Brown,  18  Ired.  18;  Dungan  r.  Ins.  Co.  38  Md.  242.  In  some  cases 
trover  lies  by  a  party  who  has  either  a  general  or  special  property, 
but  only  one  satisfaction  may  be  had:  Eaton  v.  Lynde,  Ut  Mass.  242; 
Mayor  v.  Norman,  4  Md.  358. 

I  148.  FxoteoHoxi  of  poMeesion  as  a  fact.— A  person 
who  has  been  in  peaceable  possession  of  chattels  may 
maintain  trover,  replevin,  or  trespass  against  any  one, 
not  the  real  owner,  interfering  with  his  possession, 
without  proving  his  ownership,  or  when  it  is  shown 
that  the  real  owner  is  unknown.'  Thus  where  a  chim- 
ney sweeper's  boy  found  a  Jewel,  and  handed  it  to  a 
goldsmith  to  ascertain  its  value,  he  may  maintain 
trover  for  a  refusal  to  return  it.-*  To  maintain  trover, 
the  plaintiff  must  have  eitlier  the  absolute  or  a  special 
property.    Either  is  suflQcient,  and  mere  possession 
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gives  a  special  property.'  Whether  a  defendant  ia 
trover  can  set  up  title  in  a  third  party,  under  whom  he 
does  not  claim,  to  defeat  the  action,  or  in  mitigation  of 
damages,  has  been  differently  decided,  but,  according^ 
to  the  weight  of  authority  and  reason,  he  cannot  do  so^ 
and  the  plaintiff  recovers  in  such  action  on  thestr&ngth 
of  his  possession.^ 

1  Laughlin  v.  Thompson,  76  Cal.  287;  Braneb  v.  Morrison;  B  ^ones 
(N.  C.)  16;  69  Am.  Dec.  770;  Murphy  v.  Adams,  71  Me.  119;  I>ozier  v. 
Joyce,  8  Port.  303;  Potter  v.  Washburn,  13  Vt.  558;  Jff  Am.  Bee.  615; 
Barron  v.  Cobleigh,  11  N.  H.  557:  :^5  Am.  Bee. 505;  Harrington  v.  King;, 
121  Mass.  269;  Miller  v.  Kirl>y,74  111.242.  Even  wheh  possesston  has 
been  acquired  tortiously,  it  is  valid  as  against  a  subsequent  tort- 
feasor: Fletcher  v.  Cole,  26  Vt.  170;  l>em!ck  v.  Chapman,,  n  Johns. 
132;  Wustland  v.  Pottertield,  9  W.  Va.  438.  S<»e  contra^  Turley  r. 
Tucker,  6  Mo.  583;  35  Am.  Dec.  449;  Kemp  »>.  Thompson,  17  Ala.  f>. 

§r.  notes  to  Hostler  v.  Skull,  1  Am.  Bee.  665;  Orser  tv  Storms,  18  Ar^^. 
ec.  546. 

2  Armory  v.  Delamlrle,  1  Btrange,  504;  1  Sdiitlt'ls  liOad.  Oaa^  <3t; 
cente,  82  127, 139. 

8  Webb  V.  Fox,  7  Term  Rep.  391;  Amest;.  Palmer»42  Me.lftT;  «nte> 
^142. 

4  That  title  in  a  third  party  cannot  be  set  vp  In  sacb  case  was 
ruled  in  Harrington  v.  Tremblay,  61  N.  H.  413;  Antoine  v.  S*nith,  40 
La.  An.  660;  Harker  v.  Dement,  9  QUI,  7;  52  Am..  Bee.  670;  Lowremore- 
«.  Berry,  19  Ala.  130;  64  Am.  Dec.  188;  Wejrmouth  r.  Cblcaga  etc. 
By.  Co.  17  Wis.  550;  84  Am.  Dec.  763;  Duncan  v.  Spear»  11  Wend. 
54;  Marsden  v.  Cornell,  62  N.  Y.  215;  Burke  v.  Savage,  IS  Alleo,  40;>; 
Vining  V.  Baker,  53  Me.  544;  Knapp  v.  Winchesiter,  11  Vt.  351 :  Jefftieft 
V.  Great  Western  Ry.  Co.  5  El.  &  B.  802;  34  Eng.  I^  &  E».  12a  Con- 
tra, Boyce  v.  Williams,  84  N.  C.  275:  37  Am.  Rep.  618;  Sledenbach 
V.  Riley,  111  N.  Y.  660;  Smoot  v.  Cook,  3  W.  Va.  172;  106  Anu  Dec.  741; 
Glenn  v.  Garrison,  17  N.  J.  L.  T:  Marks  t».  Robinson,  88  Ala.  69.  In 
regard  to  setting  up  title  in  a  third  person  In  an  action  o<  ireplevln, 
see  Lane  v.  Sparks,  75  Ind.  278;  Griffin  r.  Long  Island  R.  R.  Co.  101 
N.  Y.  348;  Steele  v.  Schricker,  55  Wis.  i.^;  note  to  Smooi  ».  Cook^ 
tupra;  Johnson  v.  Oarnley,  10  N.  V.  570;  61  Am.  Dec.76Z. 

§  144.  Wliy  posseBsion  is  proteeted. — Tbeiie  has  •'been 
much  discussion,  especially  aitiotig  the  continental 
jurists,  as  to  the  reasons  why  the  law  protects  the  pos- 
session of  wrong-doers,  and  even  permits  it  t<>  ripen 
into  ownership.  Pollock  says  that  many  reasons  of 
convenience  concur  to  outweigh  the  apparent  anf>maly, 
the  most  obvious  of  them  being  **  that  in  a  settie^l  and 
industrial  State  some  amonnt  of  genuine  doubt  as  to 
ownersliip  and  title  must  unavoidably  follow  upon  the 
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complexity  of  men's  affairs;  that  protection  must  in 
some  measure  be  given  to  persons  dealing  in  good  faitli 
on  the  strength  of  the  apparently  lawful  title,  and  to 
those  who  ma}'  afterwards  deal  with  and  claim  througli 
sueli  persons ;  and  tliat  such  protection  cannot  be  given 
efifectually  to  tlie  innocent  without  also  protecting  some 
who  are  not  innocent,'**  According  to  Puchta,  the 
problem  is :  **  It  must  be  possible  to  say  of  us,  while 
we  possess  and  because  we  possess,  that  we  should  as 
possessors  be  able  to  claim  legal  protection,  and  yet 
this  possession,  considering  it  alone,  is  essentially  a 
fact — we  rely  in  coBtending  to  be  possessors  upon  a 
fact  or  circumstance  which  leaves  it  undetermined 
whether  we  are  right  or  wrong,  and  yet  we  require  to 
be  protected  in  tins  relation  —  how  may  this  be?  ...  . 
If,  in  order  to  represent  my  possession  as  a  legal  con- 
dition, I  must  rely  upon  the  ownership  of  the  thing, 
the  action  which  I  bring  on  account  of  an  injury  to  my 
possession  is  only  a  Tiroperty  claim,  the  right  wiiich  is 
attacked  or  protected  is  ownership  and  not  possession. 
....  We  can  never  solve  the  problem  if  we  turn  our 
attention  only  to  ownership —  the  power  which  destroys 
the  independence  of  the  possessor,  and  before  which 
possession  when  it  seeks  to  assert  itself  must  always 
appear  as  a  tort.  The  condition  of  the  solution  is  the 
ignoring  of  ownership.  Then  the  problem  is  this: 
Why  is  the  possessor  protected,  whether  he  be  owner 
or  not,  consequently,  wh}--,  in  such  protection,  is  owner- 
ship ignored  ?  The  principle  from  which  this  legal 
existence  of  possession  is  derived  can  only  be  the  right 
which  precedes  property  and  possession — the  right  of 
personality.  It  is  the  personality  of  the  possessor 
which  covers  and  protects  his  possession."  ^ 

1  Pollock  on  Possession,  8. 

2  Pachta,  Inst.  8  224. 
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2  145.  Uraoapion  in  Boman  law.  —  Title  by  adverse 
possession  in  our  law  i&  very  similar  to  tlie  theory  of 
usucapion  in  Roman  law,  as  it  was  modified  by  Jus- 
tinian^s  legislation,  and  is  probably  derived  from  it.^ 
The  general  idea  of  prescription — of  limitations — had 
an  application  in  that  law  to  the  acquisition  of  prop- 
erty. He  becomes  owner  who  has  had  possession  of 
property''  for  a  long  time.  But  long  possession  did  not 
m  all  cases  lead  to  the  acquisition  of  property.  There 
were  other  requisites,  and  here  there  was  a  distinction 
bi5l  .veen  ordinary  and  extraordinary  usucapion.  It  was 
requisite  for  the  former  that  the  possession  should  be  at 
the  same  time  subjectively  honest,  and  objectively  Jus- 
tified, i.  e.,  be  acquired  by  Sk  Justus  iitulus.^  The  extra- 
ordinary usucapion,  with  which  only  we  are  concerned, 
required  nothing  but  the  retaining  possession  of  the 
tiling  till  the  completion  of  the  period  of  limitation,  to- 
getlier  with  honesty  of  purpose.  It  was  complete  as 
soon  as  the  right  of  action  on  account  of  the  withholding 
of  the  property  was  barred  by  limitations,  provided  the 
party  was  a  bonaflde  possessor.'  Prescription  is  not  the 
same  thing  as  usucapion.  Usucapion  was  a  means  of 
acquiring  property  by  po&session,  and  consequently  at 
the  end  of  the  period  fixed,  a  party  became  owner  and 
had  the  right  of  enforcing  his  claim  against  any  person 
whatever.  Prescription,  on  the  other  hand,  was  not  a 
means  of  acquisition,  but  only  afforded  a  faculty  of  de- 
feating an  action.  In  Justinian's  legislation,  property 
in  movables  was  acquired  by  a  possession  of  three 
years,  and  in  immovables  by  a  possession  of  ten  years ; 
but  things  stolen  or  talcen  by  force  could  not  be  acquired 
in  this  way.*  Sir  Henry  Maine  says  that  "there  is  no 
principle  in  all  law  which  the  modems,  in  spite  of  its 
beneficial  cliara^er,  have  been  so  loath  to  adopt  and  to 
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carry  to  its  la^Hnate  consequences  as  that  which  was 
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known  to  the  Romans  as  asucapiony  and  which  has 
descended  to  modern  Jurisprudence  under  the  name 
of  prescription."  ^  And  he  adds  that  he  knows  noibin^ 
in  the  practice  of  the  Romans  which  testifies  so  stron^irly 
to  their  legal  genius  as  the  use  which  they  made  of  the 
usucapion. 

1  Code,  de  pneocrfp.  80, 7, 99, 8,  {  L    Inst.  2, 6. 

2  Windscheld,  Pandekten,  {  175.  Vig.  41,  8,  de  utmrpntianlfnu  *t 
utuoapiontbus. 

3  Windscheld,  Pandekten,  {  183.  Since  thfs  nsacapion  did  not  re- 
quire a  **  title,**  the  burden  of  proviii£r  that  he  acted  In  good  faith  was 
not  thrown  upon  the  possessor. 

4  Inst.  2,  (k 

5  Mine's  Ancient  Law,  ch.  ^  He  attrtbutra  this  relnf^tance  to 
the  influence  of  the  canon  law,  and  to  the  doctrine  of  the  scholastic 
lurialB  of  the  realist  sect,  who  taught  that,  whatever  turn  actnal 
leKialation  might  take,  a  rightt  bow  long  soever  ueglected,  was  In 
pouit  of  fact  indestructible. 

2  146.  Title  by  advene  pofMSsion.— When  one  has 
been  in  open  possession  of  personal  property,  with  an 
assertion  of  ownership,  for  a  period  which,  under  the 
law,  would  bar  an  action  for  its  recovery  by  the  true 
owner,  the  possessor  has  acquired  a  good  title,  the  neg- 
lect ol  the  owner  to  avail  liimself  of  his  legal  rights 
having  lost  him  the  property .^  It  is  not  necessary  that 
the  fact  of  the  possession  and  claim  by  another  slionld 
be  l^nown  by  the  real  owner.^  But  if  the  defendant 
originally  acquired  possession  of  the  thing  as  a  loan, 
etc.,  the  plaintiff  must  have  J^nowledge  of  tlie  adverse 
claim  for  the  statutory  period.'  The  former  owner,  in 
the  ease  first  above  stated,  not  only  loses  liis  remedy, 
but  the  possessor  acquires  a  good  title  which  he  may 
enfoiee  either  as  plaintiff  or  defendant.^  Tins  tiflo  is  a 
right  of  projjerty  which  is  not  divested  by  an  acknowl- 
edgment, made  after  the  bar  of  the  statute,  of  the 
former  owner's  title,*  And  if  the  former  owner  in 
soeh  case  should  acquire  possession  of  the  cliattel  in 
any  way,  the  possessor,  against  whom  no  action  could 
Bravt.  p.  p.— 20, 
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have  been  maintained,  may  bring  replevin,  for  a  title 
^hich  will  not  sustain  a  declaration,  will  not  sustain  a 
plea."  A  purchaser  from  one  against  whom  the  rem- 
edy is  already  barred  stands  in  as  good  a  position  as 
bis  vendor .7  Whether  different  possessions,  when  there 
have  been  transfers  of  the  chattel,  may  be  tacked  so  as 
to  make  a  continuous  adverse  holding,  is  not  clearly 
established,  but  the  better  opinion  is  that  they  may  be.^ 
When  one  purchases,  in  good  faith,  A's  property  from 
B,  who  had  no  right  to  sell  it,  limitations  begin  to  mn 
from  the  day  of  sale.*  It  has  been  held  that  adverse 
possession  gives  a  good  title,  even  if  fraudulent  in  its 
origin.^<>  But  under  some  statutes,  when  the  plaintiff 
has  been  kept  in  ignorance  of  his  right  of  action  by  the 
fraud  of  the  defendant,  limitations  do  not  begin  to  run 
until  after  the  discovery  of  the  fraud."  When  the  stat- 
ute of  the  State  in  which  the  property  is  has  created  a 
bar,  the  title  of  the  possessor  is  complete,  although  tl^e 
chattel  is  afterwards  taken  to  a  State  where  the  period 
is  longer.^* 

1  Campbell  «.  Holt,  115  U.  S.  820,  623;  Chapin  r.  Freeland,  T42 
Httss.  383;  56  Am.  Bep.  701;  Brent  v.  Chapman,  5  Cranch,  dnS:  Call  v. 
i:illR,  10  Ired.  260;  Baker  v.  Chase,  65  N.  H.  61;  MofTatt  v.  Buchanan, 
11  Humph.  369;  54  Am.  Dec.  41;  Vnnnfl:  v.  Wiseman,  7  Mon.  270;  18 
Am.  Dec.  176;  Preston  v.  Briggs,  16  VL  124. 

2  Chapin  v.  Freeland,  142  Mass.  383;  56  Am.  Rep.  7C1, 705;  Howell 
V.  Hair,  15  Ala.  194:  Simons  v.  Fox,  12  Rich.- 392;  Belt  v.  Marriott,  9 
Gill,  331;  Tinner  v.  Mebane,  10  Tex.  246;  60  Am.  Dec.  205.  ty.  Smith 
V.  Bishop,  9  Vt  110;  31  Am.  Dec.  607;  Rubey  t>.  Bamett,  12  Mo.  3;  49 
Am.  Dec.  112;  Bmoot  v,  Wathen,  8  Mo.  522;  Clark  v.  Haxdlman,  2 
Leigh,  351. 

8  Callls  V.  Tolson ,  6  Gill  &  J.  80.  Cy.  Simpson  v.  Wrenn,  50  111.  222 ; 
99  Am.  Dec.  511 ;  Weeks  v.  Weeks,  5  Ired.  £q.  Ill;  47  Am.  Dec.  358. 

4  Clark  v.  Slaughter,  34  Miss.  65;  Jones  v.  Jones,  18  Ala.  248;  Blck- 
nell  V.  Comstock,  lia  U.  8. 149, 152.  In  an  article  by  Prof.  J.  B.  Ames, 
on  the  Disseisin  of  Chattels,  In  3  Harvard  Law  Rev.  3L%  speaking  of 
the  view  that  the  statute  merely  bars  the  remedy,  he  says:  **  An 

mmortal  right  to  bring  an  eternally  prohibited  action  is  a  meta- 
physical subtlety  that  the  present  writer  cannot  pretend  to  nnder- 
stand." 

5  Morris  v.  Lyon,  84  Va.  331, 333. 

0  Chapin  ?».  Freeland,  142  Mass.  883;  66  Am.  Rep.  701;  Newly  v. 
Blakey,  3  Hen.  <ft  M.  57.    Pollock  says  (Possesaion^  U4),  that  It  woaUl 
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seem  that  a  true  owner  who  peaceably  retakes  his  goods,  after  beine 
oat  of  po88eK8lon  for  however  lonf?  a  time,  may  horn  them  as  In  hii 
former  right  againat  all  the  world,  while  the  effect  of  h  recaptnre  by 
force  after  the  expiration  of  the  time  limited  for  hT^nf(luff  an  action 
seems  open  to  doubt.  But  he  does  not  support  this  Htatenient  with 
any  authorities,  and  it  is  contrary  to  the  American  cases  here  cited. 

7  Chapln  v.  Freeland,  142  Mass.  8R3:  56  Am.  Rep.  701.  Whether  a 
second  wrongful  taker  would  stand  differently  was  not  decided. 

8  Prof.  Ames,  in  the  article  above  cited,  sajrs  that  as  a  matter  of 
principle  the  rule  of  tacking  is  as  applicable  to  chattels  as  to  land, 
citing,  Bohannon  v.  Chapman,  17  Ala.  696;  Newcorabe  v.  LeHvltt,  'i'i 
Ala.  631;  Shute  v.  Wade,  5  Yerg.  1. 12;  Norment  v.  Smith,  1  Humph. 
46,48.  Of.  Pollock  on  Possession,  23,  citing,  Abher  v.  Whitlock,  Law 
R.  1  Q.  B.  1;  Doe  v.  Webber,  1  Ad.  <ft  £.  119. 

9  Merriil  v,  Ballard,.  59  Vt.  389. 

10  Gregg  V.  Blgham,  1  Hill  (H.  C.)  299;  26  Am.  Dec.  181.  Cf.  Troop 
V.  Smith,  20  Johns. :«;  jFreeholders  r.  Veghte,  44  N.  J.  L.  609;  Dozler 
V.  Ellis,  28  Miss.  7W;  Fee  v.  Fee,  10  Ohio,  469. 

11  Hoyle  V.  Jones,  JK  Oa.  40:  89  Am.  Dec.  273;  Snodgrass  r.  Brancb 
Bank,  25  Ala.  161;  60  Am.  Dec.  505,  n.  511;  Morgan  r.  Tener,  8.3  Pa. 
St.  305;  Campbell  v.  Vlniiig,  23  III.  525;  Wear  r.  Skinner,  46  Md.  257. 
But  the  fraud  of  a  vendor  is  not  to  be  imputed  tx>&bouaflde  pur- 
chaser: Brooks  V.  Brnyn,  35  111.  894;  Congers  v.  Kenan,  4  Oa.  308;  4a 
Am«  Dec  226. 

12  Howell  V.  Hair,  15  Ala.  194;  Shelby  v,  Guy,  11  Wheat.  361. 

g  147.  Becaption  of  ohattelB. — The  true  owner,  whose 
right  to  possession  is  not  barred  by  limitations,  is  au- 
thorized to  retake  his  goods  peaceably  wherever  he  can 
find  them,  and  he  then  holds  in  his  former  right.*  If 
he  has  been  wrongfully  dispossessed,  and  the  pursuit  is 
fresh,  he  may  use  the  necessary  amount  of  force  in 
retaking  his  property.*  Whether  in  other  cases,  I.  e., 
when  the  pursuit  is  not  fresh,  the  owner  is  authorized 
to  use  force  in  the  recaption  of  his  goods,  has  been  dif- 
ferently decided.  A  few  cases  hold  that  the  owner 
may,  at  any  time  during  which  he  could  maintain  an 
action,  use  the  necessary  degree  of  force,  not  producing 
wounding,  mayhem,  or  death,  to  retake  his  proi>erty 
from  any  holder  of  it,  because  the  latter  is  the  aggressor 
by  wrongfully  withholding  possession  from  the  true 
owner.'  But  according  to  the  weight  of  authority, 
the  dispossessed  owner  in  such  case  is  not  Justified  in 
retaking  his  property  by  violence,  but  should  resort  to 
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an  action,  because  the  interests  of  public  peace  and 
order  are  above  those  of  private  property.^  A  possessor 
Is  then  justified  in  resisting  by  force  an  attempt  by  the 
owner  to  take  by  foroe.^  Where  a  recaption  has  been 
efifeeted  violently,  the  party  is  liable  criminally  or  civ- 
illy, but  the  circumstance  that  force  was  used  does  not 
give  a  right  to  a  party  who  had  none,  and  does  not 
oblige  the  owner  to  restore  the  thing  to  the  possessor.* 
After  the  right  of  action  is  barred  by  limitations,  the 
owner  cannot  retake  his  chattel  even  peaceably,  and 
if  he  does  the  possessor  can  maintain  replevin  for  it.^ 

1  White  V.  Twftchell,  26  Vt  020;  flO  Am.  Dec.  2W;  Chambers  r. 
Bedell*  2  Watts  A  8.  22R;  37  Am.  Dec.  606;  Hpencer  v.  McGowen,  1& 
Wend.  256;  81ms  v.  Bead,  12  Mon.  B.  51;  Wright  t;..Richmond»  21  Mo. 
App.  Tfi. 

2  Bowman  v.  Brown,  65  Vt  184,  explaining  Hodgeden  v.  H abbard» 
18  Vt  504;  46  Am.  Dec.  167;  Scrlbner  v.  Beach,  4  Denlo,  448;  47  Am* 
Dec.  265;  Johnson  v.  Perry,  56  Vt.  708;  48  Am.  Rep.  826;  Oyre  v. 
Calver,  47  Barb.  592. 

8  Blades  v.  Hlggs,  10  Ck>m.  B.  N.  8.  718;  McMahlll  t*.  WalkeiP,  22 
Mo.  App.  170;  Sterling  v.  Warden,  51 N.  H.  217;  12  Am.  Rep.  80. 

4  Qage  v.  Hampton,  127  111.  87;  Barnes  v.  Martin,  15  Wis.  340;  82 
Am.  Dec.  670;  Scribner  v.  Beach,  4  Denio,  448:  47  Am.  Dea  265;  Bobb 
V.  Bos  worth,  Litt.  Sel.  Gas.  81;  12  Am.  Dec  273;  81ms  v..Reed,  12  Mon. 
B.  51;  Andre  v.  Johnson,  6  Blackf.  375;  Cooley  on  Torts,  60.  Qf.  Sin- 
clair V.  Stanley,  69  Tex.  718.  "  As  the  public  peace  is  a  superior  con- 
sideration to  any  one  man's  private  property,  and  as.  if  indiyfdiials 
were  once  allowed  to  use  pnvate  force  as  a  remedy  for  private  in- 
juries, all  social  Justice  must  cease,  the  strong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  state  of  nature;  for  these- 
reasons  It  is  provided  that  this  natural  right  of  recaption  shall  never 
be  exerted  where  such  exertion  must  occasion  strife  and  bodtly  con- 
tention, or  endanger  the  peace  of  society: "  3  Blackst.  Com.  4.  The- 
common* law  rule  relating  to  land  was  different,  aod  the  owner  was. 
authorized  to  enter  by  force:  Harvey  v.  Brydges,  14  Mees.  A  W.  437; 
Hyatt  V.  Wood,  4  Johns.  150;  4  Am.  Dec.  258;  Manning  v.  Brown,  47 
Md.  606;  State  v.  Ross,  4  Jones  (N.  C.)  315;  6!)  Am.  Dec.  751.  The  stat- 
utes relating  to  forcible  entry  and  detainer  have  abridged  the  com- 
mon-law right:  Beeler  v.  Card  well,  29  Mo.  72:  77  Ami.  Dec.  660,  n. 

6    Barnes  v.  Martin,  15  Wis.  240;  82  Am.  Dec.  670. 

6  Scribner  v.  Beach,  4  Denlo,  448;  47  Am.  Dec  26S. 

7  Ante,il4B. 

I  148.  Bights  of  owners  against  possessors.— As  a 
general  rule  a  man  cannot  be  deprived  of  his  property 
witliout  his  consent,  and  the  owner  may  take  it  wher- 
ever be  can  find  it,  provided  that  his  right  of  fiction  is 
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not  barred  by  limitations.^  He  may  sae  in  trover  any 
person  who  has  acquired  or  parted  with  the  possession 
of  his  property,  without  his  authority,  although  such 
person  may  have  acted  in  good  faith.'  An  owner  is 
not  guilty  of  trespass  in  taking  his  chattel  from  an- 
other's land,  when  it  has  been  wrongfully  placed  there.* 
The  English  law  of  markets  overt,  by  wliich,  under 
certain  circumstances,  a  honajlde  purchaser  of  chattels 
sold  without  the  consent  of  the  owner  gets  a  good  title, 
is  not  in  force  in  America.^  The  fact  that  one  is  a  h<yi%a 
Jide  purchaser  is  no  defense  against  the  true  owner. 
Such  purchaser  cannot  acquire,  except  in  the  cases 
presently  mentioned,  a  better  title  than  his  vendor 
had.^  The  maxim  is.  Nemo  plus  juris  ad  alium  trans- 
ferre  potest  quam  ipse  hahet^  The  mere  possession  of 
another's  property  affords  no  evidence  that  the  pos- 
sessor has  authority  to  dispose  of  it.^  There  is  an  ex- 
ception in  ca^es  where  the  owner  has  given  tlie  possessor 
apparent  authority  to  sell.  Then,  as  against  persons 
who  act  bona  fide  on  the  faith  of  that  apparent  author- 
ity, the  owner  will  be  estopped  from  denying  that  his 
agent,  factor,  etc.,  had  power  to  sell.*  There  is  also  an 
exception  in  the  case  of  money,  bank-notes,  coupon 
bonds,  and  similar  instruments  of  commerce.* 

1  Saltns  V.  Everett,  20  Weod.  ^5;  32  Am.  Dec.  541;  Fawcett  i>. 
Osborn,  32  III.  411;  32  Am.  Dec.  278;  A^new  v.  Johnson,  22  Pa.  St.  471; 
62  Am.  Dec.  303. 

2  Levi  V.  Booth,  58  Md.  305;  42  Am.  Rep.  332;  Wilson  v.  Crocket, 
43  Mo.  216:  97  Am.  Dec.  380;  Sharp  v.  Parks.  48  in.  511;  95  Am.  Dec. 
565;  Rogers  v.  Hine,  1  CaL  429;  54  Am.  Dec.  300. 

3  Chambers  v.  Bedell,  2  Watts  A  S.  225;  37  Am.  Dec.  508;  Wheel- 
den  V,  Lowell,  50  Me.  499;  Allen  v.  Feland,  10  Mon.  B.  306;  Anthony 
V.  Haney,  8  Bing.  192;  Parker  v.  Barnard,  i:«  Mass.  116;  46  Am.  Rep. 
4«50.  Bat  if  the  chattel  be  changed  In  character,  so  that  It  ceases  to 
have  the  same  legal  existence,  the  owner  cannot  take  it  from  a  third 

Serson's  possession:  Cross  v.  Marston,  17  Vt.  533;  44  Am.  Dec.  353. 
ee  po9t,  \  152.  The  ownership  of  land  does  not  give  the  owner  a 
light  to  claim  the  crops  raised  on  it  and  sold  by  an  adverse  holder: 
Stockwell  V.  Phelps,  34  N.  Y.  363;  90  Am.  Dec.  710. 

4  Browning  v.  Magill ,  2  Har.  ife  J.  :W8 ;  Ventress  v.  Smith,  10  Peters, 
175;  Carmichael  v.  Buck,  10  Rlcii.  832;  70  Am.  Dec.  226;  Mowry  v. 
Walshj  8  Cowen,  238. 
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5  Cundy  v.  Lindsay,  Law  R.  3  App.  C.  469;  Bassett  v.  SpofTord,  45 
N.  Y.  :«7;  6  Am.  Rep.  101;  Jennings  v.  Oa«e,  13  111.  610;  56  Am.  Dec. 
476;  Worthy  v.  Johnson,  8  Ga.  236;  52  Am.  I)ec.  399. 

6  Dig.  60, 17, 54;  Broom's  Legal  Maxims,  361. 

7  Velslan  v  Lewis,  16  Or.  539;  8  Am.  St  Rep.  184;  Levi  v.  Booth, 
58  Md.  305;  42  Am.  Rep.  332;  Spraights  v.  Hawley,  39  N.  Y.  441;  100 
Am.  Dec.  452;  Fawcett  v.  Osborn,  32  111.  411;  88  Am.  Dec.  278. 

8  Moore  v.  Moore,  112  Ind.  149;  2  Am.  St.  Rep.  170;  Smith  v.  Clews, 
105  N.  Y.  283;  59  Am.  Rep.  502;  Dias  v.  Chickering,  64  Md.  348;  Picker- 
ing V.  Busk,  15  East,  38;  City  Bank  v.  Barrow,  Law  R.  5  App.  C.  664; 
Cole  V.  N.  W.  Bank,  Law  R.  9  Com.  P.  254;  note  to  Velslan  v.  Lewis, 
3  Am.  St.  Rep.  184. 

9  Murray  v.  Lardner,  2  Wall.  110;  Welch  v.  Sage,  47  N.  Y.  143;  7 
Am.  Rep.  423;  Spooner  v.  Holmes,  102  Mass.  603;  8  Am.  Rep.  491; 
Wright  V.  Solomon,  19  Cal.  64;  79  Am.  Dec.  196. 

§  149.  Transfer  of  title  to  possessor  by  judgment. — 
When  the  wrongful  possessor  of  a  chattel  is  sued  by 
the  owner  in  trespass  or  trover,  and  a  judgment  for  its 
value  recovered  and  satisfied,  the  title  to  the  property 
is  transferred  to  the  defendant.^  According  to  most 
cases,  the  judgment  must  be  paid,  for  to  hold  that  the 
judgment  without  satisfaction  transfers  title  would  be 
to  deprive  plaintiff  of  his  property  without  compensa- 
tion.2  A  judgment  in  replevin  in  the  detinet  for  dam- 
ages has  the  same  efifect  of  transferring  property.' 
Whether  the  title  acquired  by  the  defendant,  in  such 
case,  relates  back  to  the  time  of  faking,  or  should  be 
accounted  from  the  time  of  the  satisfaction  of  the  judg- 
ment, has  been  differently  decided.*  In  cases  where 
the  owner  may  waive  the  tort  and  sue  in  assumpsit, 
payment  of  the  judgment  vests  the  property.*  If  the 
person  guilty  of  a  conversion  returns  the  chattel  be- 
fore suit,  and  it  is  accepted  by  the  owner,  the  latter 
can  only  recover  damages  for  the  partial  conversion.* 
When  the  question  of  title  has  once  been  tried  in  an 
action  of  trover,  the  judgment  is  conclusive  in  a  sub- 
sequent suit  relating  to  the  same  goods.^ 

1  Howard  v.  Smith,  12  Pick.  202;  Acheson  v.  Miller,  2  Ohio  St  2^3; 
50  Am.  Dec.  663;  WilHams  v.  Otey,  8  Humph.  563;  47  Am.  Dec.  632; 
Hepburn  v.  Rewell,  5  Har.  <&  J.  211;  9  Am.  Dec.  512;  Schindel  v. 
Schlndel,  12  Md.  106;  note  to  Woolley  v.  Carter,  11  Am.  Dec  523. 
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2  Lovejoy  r.  Murray,  8  Wall.  1;  Marsden  t'.  rornell,  62  X.  Y.  215; 
Bpirey  v.  Morris,  18  Ala.  251;  Hepburn  r.  Sewell.  5  Hur.  &  J.  211;  9 
Am.  Dec.  512;  Elliott  v.  Porter,  5  Duiia,  2iW.  Contra,  Buikland  v. 
Johnson,  15  Com.  B.  145;  Floyd  v.  Brown,  1  Ruwle,  121;  Merrick's 
Estate,  6  Watts  <ft  S.  17;  Brady  v.  Whitney,  24  Mich.  154. 

3  Marsh  v.  Pier,  4  Rawle,  273;  28  Am.  Dec.  131. 

4  That  it  relates  back  was  held  in  White  v.  Martin,  1  Port.  215;  26 
Am.  Dec.  365;  Acheeon  v.  Miller,  2  Ohio  St  20:i;  5U  Am.  Dec.  663; 
Hepburn  v.  Sewell,  5  Har.  <fe  J.  211;  9  Am.  Dec.  612.  Contra^  Atwater 
V.  Tupper,  45  Conn.  144. 

5  Marsh  v.  Pier,  4  Rawle,  273;  26  Am.  Dec.  131. 

6  Hepburn  v.  Sewell,  5  Har.  A  J.  211;  9  Am.  Dec.  512;  Barrelett  v. 
Bellffard,  71  111.  280;  Walker  t'.  Fuller,  29  Ark.  448.  But  plaintiff  can- 
not be  compelled  to  accept  the  return:  Livermore  v.  Korthrup,  44 
N.  Y.  10/. 

7  King  V.  Chase,  15  X.  H.  9;  41  Am.  Dec.  075. 
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{  150.  Definition  and  classification. 

{  151.  tJnion  of  a  chattel  with  real  property* 

9  152.  Annexations  atfeno  «o{o. 

2  153.  Union  of  chattels  .with  chattels. 

2  154.  Accession  of  chattels,  continued. 

^  155.  Accessions  to  mortgaged  articles. 

i  156.  Principal  and  accessory. 

2  157.  Specification  ->  Use  of  another's  material  In  manufacture^; 

i  158.  The  ancient  common-law  rule. 

{  159.  Labor  bestowed  on  another's  chattel. 

?  160.  Value  of  the  chattel  enhanced  by  labor. 

{  161.  Increase  in  value  of  chattel  torUonsly  taken. 

2  162.  Same  subject,  continued. 

i  163.  Trover  against  wilful  trespassers. 

S  164.  Trover  against  innocent  takers. 

{  165.  Trover  against  bona  fide  purchasers. 

2  166.  Title  to  the  products  of  property. 

g  150.  Delixiitioii  and  olassifioatlon. — Accesefion  is  a 
mode  of  acquiring  property  according  to  which  all  that 
is  produced  by  a  thing,  or  is  so  united  with  it  as  to  be 
dependent  upon  it,  is  acquired  by  the  owner  of  that 
thing  by  the  mere  force  of  his  right  of  property.  The 
ownership  of  property,  wliether  real  or  personal,  carries 
with  it  the  right  to  all  that  the  thing  produces,  and  to 
all  that  becomes  united  with  it,  either  naturally  or  arti- 
ficially.i  The  principle  is  expressed  in  the  maxims: 
Accessorium  sequitur  suum  prineipale;^  Accessio  cedit 
prindpali,^  The  rules  on  tliis  subject  were  chiefly  de- 
rived from  the  Roman  law,  but  have  been  sanctioned  by 
the  courts  of  England  and  America  as  established  prin- 
ciples.^ The  applications  of  the  doctrine  of  accession 
may  be  divided  into  four  classes.  (1)  The  union  of  real 
property  with  real  property.    (2)  The  union  of  a  chat- 
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tel  with  real  property.  (3)  The  union  of  the  chattel  of 
one  person  with  the  chattel  of  another  or  with  the  labor 
of  another.  (4)  The  products  of  real  or  personal  prop- 
erty .^  (1)  The  union  of  real  property  with  real  prop- 
erty occurs  where  soil  is  gradually  carried  from  one 
bank  of  a  river  to  another,  the  owner  of  the  latter  be- 
ing entitled  to  the  increase  as  alluvion  or  accretion, 
upon  this  principle  of  accession.  Also,  where  an  island 
is  formed  in  a  river,  which  is  divided  between  the  ripa- 
rian  owners  if  in  the  center  of  the  stream,  or  assigned 
to  him  whose  land  is  nearest,  or  where  a  river  leaves 
its  bed,  which  is  then  shared  by  the  owners  of  the 
banks.* 

1  Pelrce  v.  Goddard,  22  Pick.  860;  83  Am.  Dec.  704;  Code  La.  art. 
496L 

2  Co.  Litt.  152  a. 

3  I>ig.  34, 2, 19,  {  IS. 

4  2  BlacksL  Com.  406;  2  Kent  Com.  381.  Boman  law  has  been 
directly  cited  io  manytiases  on  this  8ubJect,among  them  the  follow- 
ing: Potter  V,  Madre,  74  N.  C.  36;  Silsbnry  v.  McCoon,  3  N.  Y.  379;  53 
Am.  Dec.  307;  Pelrce  v.  Ooddard,  22  Pick.  S59;  3:{  Am.  Dec.  764;  Betta 
«.  Lee,  5  Johns.  348;  4  Am.  Dec  366;  Merrin  v.  Johnson,  7  Johns.  473; 
5  Am.  Dec  289.  Blackstone  says,  loe.  cU,  that  these  doctrines  of  the 
Boman  law  "are  Implicitly  copied  and  adopted  by  our  Bracton,  and 
have  since  been  confirmed  by  many  resolutions  of  the  courts."  My 
quotations  in  this  chapter  are  directly  from  the  Roman  law  and 
modern  writers  upon  it  rather  than  from  Bracton,  upon  the  princi- 
ple laid  down  by  Coke,  melius  est  petere /antes  quean  sectart  rivulos. 

5  I  take  this  classification  from  Wlndscheid's  Fandektenrecht. 

f  188. 

6  Holland's  Jnrisprudence,  174;  Splgener  v.  Cooner,  8  Rich.  301; 
64  Am.  Dec.  765;  Gvrrish  v.  Clough,  48 N.  H.  9;  97  Am.  Dec.  561 ;  War- 
ren V.  Chambers,  25  Ark.  120;  91  Am.  Dec.  538;  St.  Louis  v.  Lemp,  93 
Mo.  477;  Rutz  V.  Seeger,  3a  Fed.  Bep.  188;  Barney  v.  Keokuk,  94  U.  S. 
337.    QT.  ante,  1 125. 

§  151.  XTnion  of  a  chattel  with  real  property. — The 
land  is  always  regarded  as  the  principal  and  the  chattel 
as  the  accessory.  Such  union  may  be  either  organic 
or  mechanical.  An  organic  union  occurs  when  any- 
thing is  planted  or  sowed  on  land,  and  it  belongs  to  the 
owner  of  the  land  as  soon  as  it  takes  root,  Quicqmd 
plantcUur  solo,  solo  eedit.^    So  the  purchaser  of  public 
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land  is  entitled  to  the  crops  growing  on  it  at  the  time 
of  purchase,  previously  planted  by  other  persons.' 
Tiiere  is  an  exception  in  the  case  of  crops  which 
are  emblements,^  and  in  the  case  of  crops  harvested 
on  lands  held  adversely.*  And  nursery  trees,  when 
planted  by  a  tenant,  who  is  a  nursery  gardener,  are 
trade  fixtures.^^  But  when  planted  by  the  owner  of  the 
land,  though  for  nursery  purposes,  they  pass  by  a  sale 
of  the  land,"  or  by  a  mortgage.^  When  a  tree  grows 
near  the  boundary  of  the  land,  extending  its  roots  into 
the  soil  of  tlie  adjoining  proprietor  and  its  branches 
over  liis  land,  these  facts  do  not  give  the  adjoining^ 
owner  any  right  to  the  fruit  of  the  tree.*  But  a  tree 
standing  on  the  division  line  between  two  proprietors^ 
so  that  the  line  passes  through  the  trunk  above  the 
surface,  is  owned  b}''  both  as  tenants  in  common.' 

1  Broom's  Legal  Maxims,  296.'  Ahorumj  qxup.  in /undo  continentur 
non  eat  separatum  corpus  a  /undo:  Big.  19, 1,  40.  See,  also,  Dig.  41, 1. 
7,  g  IH;  Inst.  2,  if  3L  Plantce,  quas  terra  coalescvnt^  aclo  cectxaU:  Dlff. 
41, 1, 9,  pr. 

2  Boyer  v.  WllUamB,  6  Mo.  335;  82  Am.  Dec.  324. 
8    AnU,  i  38. 

4  Stock  well  V.  Pbelps,  84  N.  T.  863;  90  Am.  Dec.  710;  Flaalcon  v. 
Johnston,  102  N.  C.  264;  11  Am.  St.  Bep.  737. 

5  Miller  v.  Baker,  1  Met  27;  Oakley  v.  Monck,  Law  R.  1  Ex.  163. 

6  Smith  V.  Price,  89  lU.  28;  89  Am.  Dec.  284. 

7  Price  V  Bray  ton,  19  Iowa,  809.    See  ante,  228. 

8  Hoif  man  v.  Armstrong,  48  N.  Y.  201 ;  8  Am.  Bep.  537.  See.  also* 
Dubois  V.  Beaver,  25  N.  Y.  123;  82  Am.  Dec.  336;  Lyman  v.  Hale,  11 
Conn.  177;  27  Am.  Dec.  728;  3  Kent  Com.  438.  The  adjoining  proprie- 
tor is  liable  in  trespass  or  trover  for  taking  the  fruit  of  such  tree; 
Skinner  v.  Wilder, :«  Vt.  115;  88  Am.  Dec.  645.  The  owner  of  the  tree 
is  not  guilty  of  trespass  in  taking  from  the  adjoining  land  the  fruit 
which  falls  4here:  AiUe^  i  148,  n.  3. 

9  Oriffln  V.  Bizby,  12  N.  H.  454;  37  Am.  Dec.  225;  Skinner  v. 
Wilder,  38  Vt.  115;  h8  Am.  Dec.  645. 

^  152.  Annexations  alieno  solo. — Whatever  is  built 
hito  the  soil  or  freehold  of  another  becomes  the  prop- 
erty of  the  owner  of  the  land.  Omne  quod  solo  incBdi* 
ficatur,  aolo  cediO    When  the  chattel  of  one  person  is 
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affixed,  without  his  consent,  to  the  land  of  another,  so 
that  i\s  legal  existence  as  a  chattel  is  lost,  the  owner 
loses  his  property  in  it  and  has  only  a  claim  for  com- 
pensation.* So  where  A's  stone  was  quarried,  etc., 
by  B  and  laid  in  G's  pavement,  it  was  held  that  Chad 
acquired  the  right  of  property  in  it,  but  was  liable  for 
its  value.'  W)iere  the  mortgagor  of  a  house  in  posses- 
sion tore  it  down  and  used  the  materials  in  building  a 
new  house  on  another  lot,  which  he  sold  to  the  defend- 
ant, it  was  held  that  the  mortgagee  could  not  maintain 
trover  for  the  materials,  because  they  had  ceased  to  be 
personal  pro(>erty,  and  his  ownership  was  divested  as 
effectually  as  though  they  had  been  destroyed.^  But 
when  a  chattel,  which  has  been  annexed  without  the 
consent  of  the  owner,  is  removable  without  injury  to 
the  land,  he  is  entitled  to  claim  it,  as  in  the  case  of  the 
iron  rails  forming  a  track.^  If  one  erects  a  building 
on  another's  land,  without  any  contract  with  the  owner, 
it  becomes  at  once  a  part  of  the  realty,  and  the  intention 
of  the  person  erecting  it  does  not  affect  this  result.*  So 
a  fence  built  on  another's  land  by  an  adjoining  pro- 
prietor, acting  under  a  mistake  as  to  boundaries,  cannot 
be  removed  by  such  person^  And  if  one  builds  a 
house  on  his  own  land  with  materials  belonging  to 
another,  the  owner  of  the  land  acquires  property  in 
the  building  by  accession,  and  the  owner  of  the  ma- 
terials can  only  recover  their  value.'  But  when  one 
acting  under  a  bona  fide  mistake  as  to  the  title  has 
erected  a  house  on  another's  land,  although  the  build- 
ing belongs  to  the  owner  of  the  land,  yet  the  person 
making  the  erection  may  claim  compensation  for  his 
improvements.^  This  rule  of  accession  by  mechanical 
union  finds  its  chief  application  in  the  law  of  fixtures, 
which  has  been  treated  in  a  previous  part  of  this 
work.^0 
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1  Dig.  41, 1,  7,  2  10. 

2  Cross  t'.  Marston,  17  VI.  533;  44  Am.  Dec.  353;  Moore  v.  Cnnnlnffw 
taam,  23  111.  328. 

3  Jacksou  V.  Walton,  28  Vt  43. 

4  Peirce  v.  Goddard,  22  Pick.  559;  33  Am.  Dec.  764. 

5  Shoemaker  v.  Simpson,  16  Kan.  43.  But  see  Morrison  v.  Berry, 
42  Mich.  389;  36  Am.  Rep.  446. 

6  Ogden  v.  Stock,  34  111.  522;  85  Am.  Dec.  332;  Aldrich  v.  Hasband, 
131  Mass.  480.  But  effect  will  be  given  to  an  agreement  by  the  land 
owner  that  the  strncture  shall  remain  personal  property:  Ante,  $  32. 

7  Seymour  v.  Watson,  5  Blackf.  655;  86  Am.  Dec.  556;  Wentz  v. 
Fincher,  12  Ired.  297;  55  Am.  Dec.  416. 

8  Reese  v.  Jared,  15  Ind.  142;  77  Am.  Dec.  88. 

9  Thomas  «.  Malcom,  80  Ga.  328;  99  Am.  Dec.  439;  R.  R.  Co.  v, 
McCaskill,  98  N.  C.  52fi;  McCloy  v.  Arnett.  47  Ark.  445;  Galther  v. 
Hanrick,  69  Tex.  92;  Wise  v.  Burton,  73  Gal.  174;  Thomas  v.  Evans, 
105  N.  Y.  601;  69  Am.  Rep.  519;  Buck  v.  Martin,  21  S.a  590;  58  Am. 
Rep.  702:  Union  Hall  v.  Morrison,  39  Md.  2R1;  Jones  v.  Jones»4  GIIK 
87.  Bat  when  a  party  has  acted  in  bad  faith  he  will  not  be  alloweci 
compensation  for  his  improvements:  Llnthioum  v.  Thomas,  50  Md. 
583;  Houzik  v.  Delagtise,  65  Wis.  494;  56  Am.  Rep.  6:^4;  Freocb  v. 
Seely,  7  Watts,  231 ;  32  Am.  Dec.  758. 

10    ^n^e,  ch.  2. 

J  158.  Union  of  chattels  with  chattels. — Such'nnion 
may  effect  a  change  of  ownership :  (1)  When  articles 
belonging  to  difibrent  owners  are  so  closely  united  as 
to  be  inseparable.  (2)  When  the  chattel  of  one  persoii 
is  used  by  another  in  making  a  new  thing.  (3)  When 
like  chattels  of  different  owners  are  so  commingled  as 
tu  be  undistinguishable.  In  the  first  case  we  speak  of 
accession  ;  in  the  second,  of  specification  ;  in  the  third, 
of  confusion.  In  the  first  case,  it  is  the  degree  or  close- 
ness of  the  union  between  the  articles  which  deter- 
mines the  question  whetlier  there  be  any  change  of 
ownership  or  not,  and  it  is  the  relation  in  which  the 
united  things  stand  to  one  another  which  determines 
the  legal  effect  of  the  connection.  If  the  chattels  of 
two  or  more  owners  are  united  in  such  a  way  that  tbey 
are  separable,  and  may  eacli  be  restored  to  its  previous 
independent  existence,  there  is  no  change  of  property.* 
Each  may  demand  his  own,  as  in  the  case  of  a  stone 
set  in  another's  ring,  or  two  metals  welded  together. 
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In  these  oases  it  is  indiffereut  whether  one  of  the  things 

^  be  principal  and  the  other  accessory  or  not.'    The  rules 

of  accession  contemplate  a  case  where  two  things  are 

so  united  that  one  is  a  component  part  of  the  other,  and 

^  their  former  separate  existence  cannot  be  reproduced. 

i  There  is  then  a  loss  or  destruction  of  the  respective 

i  articles  as  they  once  were,  and  such  an  inseparable 

'    union  must  needs  have  as  its  consequence  a  change  of 

ownership.    This  may  be  conceived  of  in  two  ways: 

either  so  that  both  owners  of  the  united  things  become 

joint  owners  of  the  one  thing  thereby  produced,  or,  so 

that  this  product  becomes  the  exclusive  property  of 

one  of  them,  the  other  pemon  losing  his  property  and 

having  merely  a  claim  for  damages  in  its  place.    Which 

of  these  two  forms  of  change  of  ownership  takes  place 

depends  upon  the  relation  between  the  two  articles,  i.  e., 

whether  this  relation  be  that  of  principal  and  accessory 

or  not.' 

1  Thus  the  cloth  covering  of  a  billiard  table,  which  had  been  im- 
properly put  on  It,  may  be  removed:  Perkins  v.  Bailey,  99  Mass.  61; 
96  Am.  Dec.  689. 

2  Dig.  41, 1, 12,  J  1. 

8  Puchta,  Inst.  {  242,  upon  which  this  section  Is  largely  based. 
Ortolan  saya  (Explication  aes  Instltuts,  No.  367):  "  If  a  thing  Is  united 
or  attached  to  mine,  not  by  mere  proximity  or  adherence  which 
would  leave  its  individuality  to  each,  but  Incorporating  itself  In,  and 
identifying  Itself  with,  It,  in  such  a  way  as  to  become  a  subordinate 

5 art  oi  It,  that  Is  a  powerful  fact  which  must  needs  have  some  in- 
aence  upon  the  law,  and  which  must  often  be  decisive.  As  the 
owner  of  a  certain  chattel,  I  cannot  have  it  otherwise  than  as  it  Is.  I 
submit  to  the  effects  of  all  its  modifications;  if  it  dimtninhes  or  in- 
creases, it  diminishes  or  Increases  to  me,  reserving  the  question  of 
compensation  between  myself  and  a  third  party,  who  may  be  the 
cause  of  one  or  the  other  of  these  facts." 

J  164.  AccesBion  of  chattelB,  oontiniied. — When  two 
things  are  inseparably  connected  without  one*8  being 
an  accessory  of  the  other,  the  former  owners  of  the 
parts  become  joint  owners  of  the  whole.*  But  if  the 
union  has  produced  a  new  kind  of  thing,  the  rules  con- 
cerning specification  govern.'  When  two  things  are  so 
Bbant.  p.  P.  — 21. 
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united  that  one  is  a  component  part,  an  accessory  of 
the  other,  the  owner  of  the  principal  thing  becomes 
the  owner  of  the  whole.'    This  rule  postulates  a  case 
where  the  added  thing  has  become  an  integral   part 
of  the  principal,  and  its  separation  impossible  with- 
out  serious  modification  or   injury.    If   the   separa- 
tion be  possible  in  itself,  but  practically  unadvisable, 
it  is  to  be  treated  as  impossible.*    In  such  case  the 
accessory  has  ceased  to  exist  as  an  independent  ob- 
ject, and  there  can  be  no  more  talk  of  property  in  it. 
Whether  the  union  be  made  by  accident  or  design 
makes  no  difference.    So  where  A  used  a  few  links 
of  a  chain  belonging  to  B,  in  making  one  of  his  own, 
it  was  held  that  the  product  belonged  wholly  to  A.^ 
Where  plaintiff  delivered  canvas  worth  forty  dollars 
to  A  to  have  a  sail  made,  and  A  added  eight  dollars 
worth  of  materials  and  had  the  sail  made  at  a  cost  of 
ten  dollars,  which  he  sold  to  the  defendant,  it  was 
held  that  plaintiff  could  maintain  replevin  for  the  sail, 
because  his  canvas  formed  the  principal  part  of  it.* 
In  a  case  where  old  rails  belonging  to  A  were  made  by 
a  mill  into  new  rails,  with  some  additions  by  the  mill, 
and  the  product  was  seized  by  the  creditors  of  the  mill, 
it  was  held  that  A  could  maintain  replevin  for  the  old 
iron  and  the  new  rails,  because  he  had  furnished  the 
principal  part  of  the  materials,  and  was  entitled  to  those 
added  by  the  mill  upon  the  principle  of  accession.^ 
But  if  the  workman  furnish  the  chief  materials,  the 
thing  belongs  to  him  till  delivered.^    Where  a  ship 
was  built  by  A  under  a  contract  to  do  the  work  and 
furnish  material  for  the  frame,  but  the  money  and  the 
material  for  the  joiners  work  to  be  furnished  by  B,  and 
the  vessel,  while  standing  unfinished  on  land  rented 
by  A,  was  seized  and  sold  on  execution  against  him,  it 
was  held,  in  trover  by  A  against  the  purchaser,  that 
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the  vessel  was  the  property  of  B,  for,  **  as  be  famished 
all  the  timber  for  the  frame,  he  certainly  oontributed 
the  principal  part  of  the  materials/" 

1  Pachta,  Inst  i  242. 

2  See  poH,  H  157-162. 

3  Merritt  v.  Johnson,  7  Johns.  473;  5  Am.  Dec.  289,  and  cases 
Infra. 

4  Ortolan  says  (Sxpllcatlon  des  Institnts,  No.  S74):  "It  may  be 
that,  strictly  speaking,  it  is  possible  to  put  an  end  to  the  union  that 
faas  taken  place;  but  reasons  of  public  utility,  of  agriculture,  of  the 
fine  arts,  of  the  balance  of  private  advantage,  or  others,  are  opposed, 
reasons  of  wbicb  the  common  thongbt  at  bottom  is  that  the  riig^ht  ox 
property  should  not  be  exaggerated  so  as  to  destroy,  to  the  great 
detriment  of  one  and  the  feeble  advantage  of  the  other,  a  new  ob- 
ject, or  a  union  of  several  objects,  the  creation  of  which  was  a  valu- 
able augmentation  of  the  mass  of  the  general  wealth.  In  this  case 
also,  the  owner  of  the  principal  thing  keeps  it  in  the  state  in  which 
it  is,  the  acces8or3'  belongs  to  him,  with  the  indemnities  to  be  regu- 
lated. According  to  the  prevalent  opinion,  that  is  an  acquisition  by 
acceasdon,  with  payment  to  the  dispossessed  proprietor,  a  sort  of 
forced  expropriation  of  which  the  fact  called  acceasion  is  undoubt- 
edly the  cause.  Others  do  not  stop  at  this  material  cause;  they  as- 
cend to  the  moral  cause,  to  the  reason  of  public  utility,  etc.,  and  say 
that  is  the  motive." 

5  Pulcifer  v.  Page,  82  Me.  404;  64  Am.  Dec.  582,  n.,  580. 

6  Eaton  v.  Munroe,  52  Me.  63. 

7  Arnott  v.  K.  P.  Hy.  Ck>.  10  Kan.  05.  See,  also,  to  the  same  effect, 
Stephens  v.  Brlggs,  5  Pick.  177;  Dunn  v.  O'Neal,  1  Sneed,  106;  60  Am. 
Dec.  140. 

8  Gregory  v.  Stryker,  2  Denlo,  628. 

9  Merritt  v.  Johnson,  7  Johns.  473;  6  Am.  Dec.  289.  Cf.  Andrews 
V.  Dnrant,  11 N.  Y.  35;  62  Am.  Dec.  S& 

i  165.  Acoefsions  to  mortgaged  articles.— This  princi- 
ple of  accession  lias  been  frequently  applied  to  things 
covered  by  chattel  mortgages,  and  it  is  settled  that  the 
addition  of  labor  and  new  materials  to  a  mortgaged 
article,  which  does  not  substantially  change  it,  does 
not  affect  the  lien  of  the  mortgage  upon  tlie  whole 
product.!  If  articles  are  mortgaged  in  an  unfinished 
condition,  it  makes  no  difference  whetlier  or  not  there 
was  agreement  that  the  mortgage  should  cover  them 
when  finished.'  A  mortgage  of  leatlier  prepared  for 
manufacture  covers  shoes  subsequently  made  from  it.' 
Where  a  number  of  unfinished  pruning  shears  were 


166  ACCESSION.  244 

mortgaged  and  afterwards  finished  by  the  mortgagor, 
their  value  being  greatly  increased,  it  was  held  that  the 
mortgagee  was  entitled  to  them,  as  against  other  cred- 
itors, because  *'  the  materials  in  the  condition  in  which 
they  were  mortgaged  must  be  regarded  in  law  as  the 
principal,  and  the  labor  added  as  accessory."*  Where 
a  rifle,  at  the  time  of  making  the  mortgage,  had  a 
skeleton  stock,  and  it  was  afterwards  repaired  with  a 
new  stock  and  lock,  the  rifle  carries  these  additions  as 
accessories,  and  it  cannot  be  taken  by  a  creditor  of  the 
mortgagor.^  Plants,  which  are  the  growth  of  those 
covered  by  a  mortgage,  likewise  pass  under  it.^ 

1  Hardliig  v.  Cobnrn.  12  Met.  333;  46  Am.  Dec.  680;  Crosby  t». 
Baker,  6  Allen,  296;  Uamlin  v.  Jerrard,  72  Me.  62;  Ex  parte  Ames,  1 
Low.  561. 

2  Samner  v.  Hamlet,  12  Pick.  76. 

3  Putman  v.  Cashing,  10  Gray,  334. 

4  Perry  v.  PettingUl,  38  N.  H.  435. 

5  Comins  v.  Newton,  10  Allen,  518. 

6  Bryant  v.  Pennel,  61  Me.  108;  14  Am.  Rep.  651. 

g  156.  Principal  and  aocessory .  —  In  answering  the 
question,  which  is  the  principal  thing  and  which  the 
accessory,  we  must  consider  which  of  the  two  gives  its 
name  and  being  to  the  whole,  which  is  the  more  con- 
siderable in  bulk  or  value,  and  which  is  present  merely 
on  account  of  the  other,  by  way  of  completion  or  orna- 
ment.' When  a  worn-out  wagon  is  repaired  by  the 
addition  of  materials,  furnished  by  the  workman,  of 
greater  value  than  itself,  the  owner  of  the  wagon  in 
its  old  condition  is  continuously  the  owner  of  the  pro- 
duct.' Ownership  of  cloth  draws  to  it  the  ornamenta- 
tion put  on  it,  or  the  thread  with  which  it  is  sewed.  A 
painting  is  the  principal  thing  as  compared  with  the 
canvas,  but  not  if  the  painting  be  on  a  wall.' 

1  Windscheid,  Pandekten,  ^  189.  So  a  leg  or  arm  affixed  to  a 
statue  becomes  an  accessory,  as  also  a  handle  to  a  cup,  a  leg  to  a 
couch,  a  plank  to  a  ship,  cement  to  a  house:  Dig.  41, 1,  26,  i  1;  Dig. 
6,1,23,8  2. 
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2   Gregory  v.  Stryker,  2  Denlo,  628. 

8    By  the  Roman  law,  when  anything  was  written  oo  another's 

Jarchmeut.  the  owner  of  the  parchment  did  not  lose  his  property: 
nst.  2,  1, 33.  Whether  a  picture  painted  on  another's  canvas  or 
piece  of  wood  carried  the  canvas  or  tablet,  or  the  iutter  the  painting, 
as  accessory,  was  a  subject  of  dispute.  Paul  was  uf  the  latter  opin- 
ion; Oaius  of  the  former:  Dig.  6,  1.  23,  {3,  Paulus;  Dig.  -11, 1,  9,  i  2, 
Qaius.  Justinian  resolved  the  doubt  in  favor  of  tlie  view  of  Galus. 
for,  it  would  be  ridiculous,  he  says  (Inst  2, 1,  34),  that  a  picture  of 
Apelles  or  Parrhasius  should  yield  to  a  worthless  plunlc  as  accessory. 
Kent  says  (Com.  2,  362)  that  the  Roman  law  was  inconsistent  in  giv- 
ing the  canvas  as  accessory  to  the  painting,  and  in  rt-fusing  the 
Earchment  as  accessory  to  the  writing.  It  should  be  remembered, 
owever,  that  the  decision  does  not  refer  to  the  ow^nershlp  in  the 
writing  as  a  literary  work,  but  to  the  parchment  itself,  which  was, 
of  course,  of  much  greater  value  than  the  paper  of  modern  times. 
"Writings  were  frequently  effaced,  and  the  same  parchment  used  for 
another  work.  In  these  palimpsests,  modern  skill  hns  often  been 
able  to  decipher  the  writing  upon  which  another  had  been  superim- 
posed. The  study  of  Roman  law  was  greatly  benefited  by  the  dis- 
covery, made  by  Niebuhr,  In  1816,  in  the  llbrarj-  of  a  monastery  in 
Verona,  of  a  parchment  containing  a  work  by  St.  Jeromp  written 
over  the  Institutes  of  Qalus,  which  were  the  foundation  of  those  of 
Justinian. 

i  157.    Bpeoifloation— TTse  of  anotlier's  material  in  mann- 
faoture.  —  It  may  be  that  one  by  his  labor  upon  the 
materials  of  another,  with  or  without  the  addition  of 
materials  of  his  own,  produces  a  new  and  essentially 
different  article.    The  rule  of  Koman  law  was  that  his 
addition  of  work  and  the  creation  of  a  new  species, 
with  the  animtLS  sihi  habendi,  entitled  the  workman  to 
the   ownership  of  the  whole.^    For  instance,  out   of 
several  different  materials,  one  makes   a   medicine; 
with  his  own  and  another^s  wool,  cloth  ;  with  his  own 
and  another^s  timber,  a  ship.    This  acquisition  by  the 
creation  of  a  new  thing  is  called  specification,  because 
ex  cUiena  materia  species  aliqua  facta  est,*    '^  It  has, 
however,  a  still  wider  application.    Not   only  when 
one's  own  and  another's  stuff  are  united,  but  only 
when  another's  material  is  exclusively  used,  the  work- 
man giving  only  his  work,  does  he  become  the  owner 
of  the  fabric.    This,  at  least,  was  the  opinion  of  the 
Froculians,  but  the  Sabinians  gave  the  thing  to  the 
owner  of  the  material,  upon  the  principle,  quod  ex  re 
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nostra  fit^  nostrum  est.    But  the  acquiRition  of  property 
by  the  workman,  in  the  Proculian  view,  depended  on 
two  things:  (1)  A  real  manufacture,  and  as  sucii,  for 
example,  the  mere  dyeing  of  cloth,  or  the  threshing^  of 
grain,  cannot  be  regarded ;  and,  (2)  according  to  a  de- 
velopment of  that  view,  a  complete  change  of  the  ma- 
terial uned,  which  is  recognized  by  this,  that  it  cannot 
be  reproduced  from  the  manufactured  article,  so  that, 
for  instance,  the  making  of  a  cup  from  another's  silver  is 
no  such  specitication.    In  this  form  the  Proculian  view 
was  accepted  in  Justinian's  legislation.'    In  fact,  only 
under  these  circumstances  c^n  it  be  said  that  the  two 
united  things,  material  and  labor,  are  inseparable,  and 
have  thoroughly  interpenetrated  one  another,  which 
is  not  the  case  when  the  result  of  the  labor  may  be 
eliminated,  and   the  pure   material    reproduced.    In 
awarding  the  thing  made  to  the  workman,  one  might 
see  a  rule  in  favor  of  industry ;  but  the  legal  ground 
for  it  is  that  the  material  must  be  regarded  as  destroyed, 
and  the  thing  made  as  a  new  object,  wliich,  as  such, 
can  belong  to  no  other  than  to  him  who  created  it  with 
the  animiui  sibi  habendi.    From  this  point  of  view,  it 
must  be  indifferent  whether  the  workman  knew  he 
was  using  another's  property  or  not.    A  special  case, 
however,  arises  when  he  not  only  knew  that  the  ma- 
terial was  another's,  but  worked  it  up  with  the  intention 
of  making  an  unlawful  gain.    Here  many  jurists  turned 
back  to  the  Sabinian  view  and  did  not  allow  such  an 
one  to  rely  upon  the  work,  but  treated  the  form  and  its 
materials  as  separable."  * 

1  Wlndscheid,  Pandekten,  \  187. 

2  Dig.  41, 1, 7,  8  7. 

3  Inst.  2, 1,25. 

4  Pucbta,  Inst  {  242. 

i  158.    The  ancient  common-law  rule.— The  rule  laid 
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down  in  the  Year  Books,  and  referred  to  with  approval 
by  Kent,^  is,  that  whatever  alteration  of  form  the 
property  may  have  undergone,  the  owner  may  seize  it 
in  its  new  shape,  if  he  can  prove  the  identity  of  the 
original  materials,  as  if  leather  be  made  into  shoes,  or 
cloth  into  a  coat.  This  rule  not  only  disregards  the 
important  question  whether  the  workman  using  an- 
other's materials  acted  in  good  faith  or  not,  but,  also, 
the  still  more  important  question  whether  the  thing 
made  is  of  much  greater  value  than  the  raw  material. 
It  is,  moreover,  impossible  to  say  when  the  identity 
of  the  original  materials  is  destroyed.  In  one  case  it 
was  said  that  the  identity  of  the  thing  was  destroyed 
when  money  was  made  into  a  cup  or  grain  into  malt, 
but  not  when  logs  were  made  into  boards.'  In  another 
case  it  was  ruled  that  the  defendant's  timber  by  being 
cut  and  converted  into  charcoal  had,  indeed,  lost  its 
primitive  form,  but  the  identity  of  the  original  material 
was  ascertainable.'  Yet,  it  is  difficult  to  see  why  the 
identity  of  the  thing  is  destroyed  when  silver  coin  is 
made  into  a  cup,  and  not  destroyed  when  timber  is 
made  into  charcoal.  The  old  rule  of  the  common  law 
has  been  expressly  disapproved  in  many  cases.*  Re- 
cent American  cases  seem  to  establish  the  three  follow- 
ing principles,  which  are  not  only  more  rational  than 
the  rule  of  the  Year  Books,  but  superior  to  rule  of  the 
Institutes :  (1)  If  one  use  the  material  of  another  in 
making  a  new  thing,  which  is  not  much  greater  in 
value  than  the  material  itself,  the  product  belongs  to 
the  owner  of  the  material,  whether  the  workman  acted 
in  good  faith  or  not.  (2)  If  the  material  of  one  be  used 
by  another  in  making  an  article  substantially  different, 
and  the  value  of  the  product  is  much  greater  than  that 
of  the  raw  material,  the  article  so  made  belongs  to  the 
workman  if  he  was  not  a  wilful  trespasser  in  taking 
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the  material,  but  he  must  pay  for  its  original  value. 
(3)  A  wilful  trespasser,  or  conscious  wrong-doer,  does 
not  acquire  title  to  any  article  made  by  him  from  the 
materials  of  another,  although  it  be  of  a  new  species, 
and  of  greater  value,  provided  the  identity  of  the  origi- 
nal materials  can  be  ascertained.  These  rules  are  illus- 
trated in  the  succeeding  sections. 

1  2  Com.  363. 

2  Brown  v.  Sax,  7  Cowen,  97. 

3  Curtis  V.  Oroat,  6  Johns.  168;  BIddle  v.  Driver,  12  Ala.  590. 

4  Railway  Co.  v.  Hutchins,  32  Ohio  St.  571;  30  Am.  Rep.  629; 
Wetherbee  v.  Green,  22  Mich.  311;  7  Am.  Rep.  653;  Silsbury  v.  Mc- 
Coon,  3  N.  Y.  S79,  386;  53  Am.  Dec.  307. 

i  159.  Labor  bestowed  on  another's  chattel. —  According^ 
to  the  first  of  the  above-mentioned  niles,  when  one  per- 
son has  used  the  material  of  another  in  making  a  new 
thing,  which  is  not  much  greater  tn  value  than  the  ma- 
terial itself,  the  finished  product  belongs  to  the  owner 
of  the  materials,  whether  the  workman  acted  in  good 
faith  or  not.  In  this  case  the  chattel  worked  upon  is 
the  principal,  and  the  labor  yields  to  it  as  accessory. 
Thus,  where  plaintiff  cut  wood  on  defendant's  land, 
and  hauled  it  to  a  station  where  it  was  seized  by  de- 
fendant, it  was  held  that  the  plaintiff  was  entitled  to  no 
compensation  for  his  labor  expended,  though  by  mis- 
take and  in  good  faith,  on  defendant's  property.*  Here 
the  value  of  the  growing  wood  was  about  $2.87  per  cord, 
and  of  plaintiff's  labor  about  $1.87  per  cord.  The  court 
said :  *^  Nothing  could  more  encourage  carelessness  than 
the  acceptance  of  the  principle,  that  one  who  by  mistake 
performs  labor  upon  the  property  of  another  should 
lose  nothing  by  his  error,  but  should  have  a  claim  upon 
the  owner  for  remuneration."  Thus  the  owner  of  tim- 
ber ieut  into  logs,2or  split  into  cord -wood,' or  made  into 
shingles,^  is  entitled  to  the  product. 
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1  Isle  Boyal  Mining  Oo.  v.  Hertin,  87  Mich.  332;  26  Am.  Bep.  520. 

2  Flrmin  v.  Firmln,  9  Han,  572;  Strubbee  v.  Trasteea  Cincinnati 
By.  78  Ky.  481;  88  Am.  Aep.  251. 

8    Brock  V.  Smith,  14  Ark.  431. 

4  Betts  V.  Lee,  6  Johns.  848 ;  4  Am.  Dec.  368.  Cf,  Chandler  v.  Edson , 
9  Jobns.  868.  And  see  generally  In  regard  to  this  rule,  Heard  v. 
James,  49  Mlsa.  238;  Smith  t*.  Qouder,  22  Ga.  853;  Babcock  v.  Oill,  10 
Johns.  287;  Brown  v.  Sax,  7  Cowen,  95;  Baker  v.  Wheeler,  8  Wend. 
506;  24  Am.  Dec.  66;  Biddle  v.  Driver,  12  Ala.  590. 

§  160.  Value  of  tlie  chattel  enhanced  by  labor. —When 
one  has  used  the  chattel  of  another  in  making  an  arti- 
cle substantially  different,  and  the  value  of  the  product 
is  much  greater  than  that  of  the  raw  material,  the  arti- 
cle belongs  to  the  workman,  provided  he  was  not  a 
wilful  trespasser  in  taking  the  material,  but  he  must 
pay  for  its  original  value  J  This  rule  contemplates  a 
case  where  the  workmanship  surpasses  in  value  the 
thing  worked  upon,  as  who  should  say,  materiam 
superdbat  opus.  In  this  case  the  labor  is  the  principal, 
and  the  chattel  the  accessory.  Where  A  took  from  B's 
land,  by  unintentional  trespass,  trees  worth  $25  and 
made  them  into  hoops  worth  $700,  it  was  held  that  he 
had  thereby  made  them  his  own,  although  the  identity 
of  the  original  material  was  capable  of  being  ascer- 
tained.' Where  one  acting  donate  made  bricks  out 
of  another's  clay,  he  was  held  to  have  acquired  prop- 
erty in  them.'  "  The  accession  of  value  by  labor  alone," 
said  the  court,  "is  such  as  to  vest  the  title  to  the  brick 
in  the  manufacturer.  A  million  of  well-burnt  brick 
may  be  worth  $5,000.    The  clay  with  which  they  were 

moulded  may  not  have  been  worth  $20 It  is  not 

the  excess  of  the  artificial  over  the  natural  value,  but 
the  degree  of  such  excess,  that  is  the  controlling  princi- 
ple in  such  cases."  Where  A,  not  being  a  wilful  tres- 
passer, cut  trees  on  B's  land  and  made  them  into  a 
canoe,  B  cannot  maintain  replevin  for  it.*  Where  an 
innocent  purchaser  or  holder  has  made  wheat  into 
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bread,  olives  into  oil,  or  grapes  into  wine,  the  original 
owner  cannot  claim  the  product.  Such  change  is  *^  re- 
garded as  a  destruction  or  consumption  of  the  original 
materials,  and  the  true  owner  is  not  permitted  to  trace 
tlieir  identity  into  the  manufactured  article,  for  the 
purpose  of  appropriating  to  his  own  use  the  labor  and 
skill  of  the  innocent  occupant  who  wrought  the  change ; 
but  he  is  put  to  his  action  for  damages  as  for  a  thing 
consumed,  and  may  recover  its  value  as  it  was  when 
the  conversion  or  consumption  took  place."* 

1  Gray  v.  Parker,  3S  Mo.  160, 168;  Rockwell  v.  Saunders,  19  Barb. 
483;  Hyde  v,  CkK>kson,  21  Barb.  92.  Qf.  Branch  v.  Morrison,  5  Jones 
(N.  C.)  16;  69  Am.  Dec.  770;  Clement  v.  Duffey,  54  Iowa,  635. 

2  Wetherbee  v.  Green,  22  Mich.  311;  7  Am.  Rep.  653;  approved  In 
Ry.  Co.  V.  HutchinR,  32  Ohio  St.  571;  30  Am.  Rep.  629;  Murpny  v.  8.  C. 
<&  P.  R.  Co.  55  Iowa,  473;  39  Am.  Rep.  175;  Strubbee  v.  Trustees,  73 
Ky.  481;  39  Am.  Rep.  251. 

3  Lampton  v.  Preston,  1  Marsh.  J.  J.  454;  19  Am.  Dec.  104. 

4  Potter  V.  Mad  re,  74  N.  C.  36, 40. 

5  Silsburv  V.  McCoon,  3  N.  Y.  379,  386;  83  Am.  Dec.  807.  As  to  the 
measure  of  damages,  see  post^  H  163-165. 

2  161.  Increase  in  value  of  chattel  tortionaly  taken. — 
A  wilful  trespasser,  or  conscious  wrong-doer,  does  not 
acquire  title  to  an  article  made  by  him  with  the 
material  of  another,  altiiough  it  be  of  a  new  spe- 
cies and  of  greater  value  tlian  the  material,  provided 
the  identity  of  the  original  material  can  be  ascer- 
tained.^ The  leading  case  on  this  point  is  Silsbiiry 
t\  McCoon,  where  plaintiffs  had  tortiously  converted 
grain  belonging  to  one  Wood  into  whiskey,  which 
was  seized  by  the  creditors  of  Wood  and  bought 
by  the  defendant,  against  whom  plaintiffs  brought 
trover.  On  the  llrst  trial  below  the  plaintiff  were 
nonsuited,  but  tliis  ruling  was  reversed  by  the  Su- 
preme Court,'  because  *'the  nature  and  species  of 
the  commodity  was  entirely  changed,  and  its  identity 
destroyed.*'    On  the  second  trial,  defendant's  offer  to 
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prove  that  plaintiffs  knew  that  the  grain  used  by  them 
belonged  to  Wood  was  rejected,  and  this  ruling  was 
approved  by  the  Supreme  Court,*  where  it  was  held 
that  the  animus  with  which  the  thing  was  taken  made 
no  difference,  if  it  was  changed  into  a  different  species. 
But  this  decision  was  reversed  in  the  court  of  appeals,^ 
and  the  rule  as  above  stated  was  laid  down.  The  court 
said  that  there  was  no  good  reason  why  the  change  of 
the  original  materials  into  an  article  of  a  different  spe- 
cies should  work  a  transfer  of  title  from  the  true  owner 
to  the  trespasser,  provided  the  real  identity  of  the  thing 
can  be  traced  by  evidence.  "  There  is  no  more  diffi- 
culty or  uncertainty  in  proving  that  the  whiskey  in 
question  was  made  of  Wood's  corn,  than  there  would 
have  been  in  proving  that  tlie  plaintiff  had  made  a  cup 
of  his  gold,  or  a  tool  of  his  iron.'* 

1  Snyder  v.  Vanx,  2  Rawle,  423;  21  Am.  Dec.  466;  Dunn  v.  Oneal, 
1  Sneed,  196;  60  Am.  Dec.  140;  Weymouth  v.  Chicago  etc.  Ry.  Co.  17 
Wis.  550:  84  Am.  Dec.  763;  Murphy  v.  S.  C.  <ft  P.  B.  Co.  66  Iowa,  473; 
39  Am.  Rep.  175. 

2  Sllsbury  V,  McCoon,  6  Hill,  426;  41  Am.  Dec.  753. 
8   Sllsbury  v.  McCoon,  4  Denio,  332. 

4   Sllsbury  v.  McCoon,  3  N.  Y.  379;  53  Am.  Dec.  307. 

J  162.  Same  lutgeot,  oontinued.— In  accordance  with 
this  rule,  it  has  been  held  that  the  owner  of  salts  is  en- 
titled to  the  pearl  ashes  into  which  they  had  been  con- 
verted by  a  trespasser ;  ^  the  owner  of  timber,  to  the 
charcoal  made  of  it  by  another.*  The  owner  may  also 
in  many  cases  recover  the  article  from  an  innocent  pur- 
chaser, as  where  trees  have  been  cut  by  a  trespasser, 
made  into  ties,  and  sold  to  a  railroad.'  But  as  against 
an  innocent  purchaser,  the  doctrine  of  some  cases  is 
that  when  the  original  article  has  been  changed  by  the 
trespasser  into  a  new  species,  or  its  value  greatly  en- 
hanced by  labor,  as  wliere  grapes  have  been  made  into 
wine,  or  com  into  whiskey,  the  owner  cannot  recover 
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the  new  product,  but  only  damages  for  its  value  at  the 
time  of  its  conversion.* 

1  Babcock  v  QUI,  10  Johns.  287. 

2  Curtis  V.  Groat,  6  Johns.  168;  5  Am.  Dec.  204.  See.  also,  Freeman 
V  Underwood,  66  Me.  229;  Riddle  v.  Driver,  12  Ala.  680.  It  was  held 
In  Murphy  v.  Railroad  Co.  55  Iowa,  473;  39  Am.  Rep.  175.  that  one  who 
cuts  hay  on  another's  land  has  no  right  of  action  for  its  destruction 
by  a  third  party,  because  he  has  neither  a  general  nor  a  special  prop* 
erty  In  It.  But  tnls  ruling  hardly  accords  with  the  cases  cited  In  the 
last  chapter  concerning  the  rights  of  possessors. 

3  Strubbee  v.  Trustees,  78  Ky.  481;  39  Am.  Rep.  251.  See,  also. 
SUsbnry  v.  McCoon,  3  N.  Y.  879;  53  Am.  Dec.  307.  It  would  be  differ- 
ent If  the  ties  had  been  annexed  to  the  road-bed,  and  in  such  case 
the  defendant  would  have  been  liable  only  for  their  original  value: 
SUsbury  t>.  McCoon,  3  N.  Y.  879;  53  Am.  Dec.  307;  Andrew  v,  N.  J.  8. 
Co.  11  Hun,  490;  ante,  i  132. 

4  Rockwell  v.  Saunders,  19  Barb.  483;  Wetherbee  v.  Green,  22 
Mich.  311 ;  7  Am.  Rep.  653.  In  Railway  Co.  v.  Hntchlns,  82  Ohio  St.  571; 
80  Am.  Rep.  629,  the  court  said:  '*  It  is  very  true  that  the  wilful  tres- 

{>asser  or  thief  can  convey  no  title  to  one  to  whom  he  sells,  however 
nnocent  the  purchaser  may  be.  But  the  question  right  here  Is, 
what  does  "  title  "  in  this  connection  mean?  The  original  owner  has 
the  "  title  **  to  this  timber,  and,a«  against  the  thief,  the  title  to  the  re- 
sults of  the  thief's  labor.  The  wrong-doer,  as  It  were,  being  estopped 
from  setting  up  any  claim  by  virtue  of  the  wrong  he  has  done. 
Against  the  Innocent  purchaser  from  the  thief,  the  original  owner 
stfll  has  the  "  title  "  to  his  timber,  but  by  virtue  of  what  does  he  now 
have  "  title  "  to  the  thief's  labor?  The  estoppel,  so  to  call  it,  being 
created  by  fraud  or  wrong,  exists  only  against  the  one  guilty  of  that 
fraud  or  wrong,  which  the  purchaser  Is  not,  and  while  it  is  effectual 
against  the  wrong-doer,  the  reason  of  it  does  not  exist  f^  against  the 
innocent  man,  as  to  whom  It  therefore  falls." 

§  163.  Trover  agaiiut  wilful  trespaiieri. — Wlien  an 
article  belonging  to  one  person  h&s  been  tortiously 
taken  and  improved  by  another,  and  the  injured  party, 
waiving  his  right  to  replevy  the  thing  made  of  his 
material,  sues  in  trover,  there  is  a  conflict  of  authority 
as  to  the  measure  of  damages.  Most  cases  hold  tliat 
&s  against  a  wilful  trespasser,  or  person  acting  in  bad 
faith,  the  owner  is  entitled  to  the  enhanced  value  of  the 
chattel,  without  any  deduction  for  the  defendant's 
labor.^  These  cases  proceed  upon  tlie  theory  that  if  the 
defendant  were  made  to  pay  only  the  marlcet  value  of 
the  thing  taken  at  the  time  of  the  taking,  his  tortious 
act  would  be  merely  a  convenient  and  speedy  method 
of  acquiring  another  man's  property,  leaving  it  to  a 
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Jury  to  Qx  the  price.'  The  original  taking  was  a  con- 
version, bat  the  plaintiff  may  also  elect  to  consider  the 
property  as  still  his  own,  and  treat  a  sale  of  it  by  the- 
wrong-doer,  or  a  refusal  to  deliver  on  demand,  as- 
the  conversion.'  Generally  in  trover  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  takr 
ing,  with  interest  to  the  date  of  the  trial.^  And  some 
cases  apply  this  rule  when  a  chattel  has  been  tortiously 
taken  and  enhanced  in  value  by  the  labor  of  the  defend- 
ant.^ **  If  a  man  takes  a  tree  from  my  land  by  mistake, 
I  am  damaged  just  as  much  as  though  he  took  it  inten- 
tionally ;  and  if  in  case  of  mistake  I  ought  to  recover 
only  the  value  of  the  tree,  although  he  may  have  manu- 
factured it  into  costly  furniture,  for  the  reason  that  the 
value  of  the  tree  is  all  that  I  have  lost,  then  the  fact  that 
he  took  it,  knowing  it  to  be  mine,  ought  not  to  vary  the 
rule  of  damages,  for  the  plain  reason  that  my  loss  is  the 
same  in  one  case  as  the  other.^ 

1  Bly  V.  United  States,  4  Dill.  464:  Heard  v.  James,  49  Miss.  23A; 
Bastman  v.  Harris,  4  La.  An.  193;  Stuart  v.  Phelps, 39  Iowa,  14;  Smith 
V.  yonder,  22  Ga.  :«3;  Spicer  v.  Waters,  fti  Barb.  2:i4;  Guckenhelraer 
t'.  Angerine,  81  N.  Y.  3«7;  Raker  v.  Wheeler,  8  Wend,  oa^:  24  Am.  Dec. 
66,  n.,  73;  Wlnchest*»r  t».  Craig, :«  Mich.  222;  Nesbitv.  St.  Paul  Lum- 
ber Co.  21  Minn.  491 ;  Wooden  Ware  Co.  v.  United  States,  106  D.  S.  432. 

2  Final  v.  Backus,  18  Mich.  218. 

3  Ellis  V.  Wire,  %\  Ind.  127;  6  Am.  Rep.  189. 

4  Stirling,  v.  Oarrlttee,  18  Md.  468;  Arkansas  Cattle  Co.  v.  Mann, 
15»  U.  S.  69,  70;  Lee  v.  Mathews,  10  Ala.  682;  44  Am.  Dec.  498. 

5  Moody  V.  Whitney,  38  Me.  174;  61  Am.  Dec  239;  Single  v. 
Schneider,  30  Wis.  570;  Reld  v.  Fairbanks,  13  Com.  B.  729.  Cf.  Qoller 
V.  Fett,  30  Cal.  482. 

6  Weymouth  v.  Chicago  etc.  Ry.  Co.  17  Wis.  550;  84  Am.  Dec.  768, 

J  164.  Trover  against  iimooexit  takers.  —  When  a  chat- 
tel has  been  taken  by  mistake  and  enhanced  in  value 
by  labor  upon  it,  but  not  to  such  an  extent  as  to  entitle 
the  workman  to  the  property,  the  owner  is  authorized 
to  take  it  by  replevin,  because  the  labor  and  the  mate- 
rial cannot  be  separated.'  "But  when  the  owner  vol- 
untarily waives  the  right  to  reclaim  the  property  itself 
Brakt.  p.  p.— 2:d. 
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and  sues  for  damages,  the  difficulty  of  separating  the 
enhanced  value  from  the  original  value  no  longer  exists. 
It  is  then  entirely  praotioable  to  give  the  owner  tbe  en- 
tire value  that  was  taken  from  him,  which  oertainly 
seems  to  be  all  that  natural  justice  requires,  without 
adding  to  it  such  value  as  the  property  may  have  after- 
wards acquired  from  the  labor  of  the  defendant.*' '  It 
has  been  objected  to  this  view  that  the  "  right  to  the  im- 
proved value  in  damages  is  a  consequence  of  the  con- 
tinued ownership.  It  would  be  absurd  to  say  that  the 
original  owner  may  retake  the  thing  by  an  action  of  re- 
plevin in  its  improved  state,  and  yet  that  he  may  not, 
if  put  to  liis  action  of  trespass  or  trover,  recover  its  im- 
proved value  in  damages/' '  Most  cases,  however,  hold 
that  where  a  chattel  has  been  taken  by  mistake  and  en- 
hanced in  value  by  the  labor  of  the  defendant,  the  meas- 
ure of  damages  is  the  value'ol  tlie  tiling  at  the  time  and 
place  of  taking ; '  or  if  the  enhanced  value  is  allowed,  the 
defendant  is  entitled  to  a  deduction  for  the  value  off  his 
labor  and  additional -materials.^  When  coal  has  been 
mined  by  the  mistake  of  an  adjoining  miner,  most  cases 
refuse  to  allow  any  deduction  for  the  cost  of  mining,  but 
make  the  defendant  liable  for  ite  value  at  the  mouth  of 
the  pit.* 

1  ^nto,  {189.  * 

2  Weymouth  v.  Chicago  etc  By.  Co.  17  Wis.  550;  84  Am.  Dec.  TOL 
8   Sllsbary  v.  McCoon,  3  N,  Y.  379;  53  Am.  Dec.  307. 

4  Beede  v.  Lamprey,  64  N.  H.  610;  10  Am.  St.  Bep.  420;  TUden  v. 
Johnson,  52  Vt.  628;  36  Am.  Bep.  789;  Ayres  v.  Habbard,  57  Mich.  322; 
58  Am.  Bep.  361;  Heard  t*.  James,  49  Miss  236;  Bennett  v.  Thompson, 
18  Ired.  146;  Wooden  Ware  Co,  v.  United  States,  106  U.  8.  432;  Stock- 
bridge  Co.  V.  Cove  Iron  Works,  102  Mass.  80;  Hilton  v.  Woods,  Law 
B.  4  Eq.  432. 

5  Herdlc  v.  Yoonflf,  55  Pa.  St  176;  93  Am.  Dec.  730;  In  re  United 
Mertbyr  Colleries  Co.  Law  B.  15  Eq.  46;  note  to  Baker  v.  Wheeler, 
24  Am.  Dec.  77;  Winchester  v.  Craig,  33  Mich.  205. 

6  Barton  Coal  Co.  v.  Cox,  39  Md.  1;  17  Am.  Bep.  525;  FrankHn 
Coal  Co.  V.  McMillan,  49  Md.  549;  Illinois  &  St  Louis  etc.  Co.  v.  Ogle. 
82  111.  627;  25  Am.  Rep.  342.  Some  cases  hold  that  the  measare  of 
damages  in  the  value  uf  the  coal  in  place,  and  the  damage  to  the  land 
by  the  taking:  Forsyth  v.  Wells,  41  Pa.  St  291;  80  Am*  Dec.  617;  Coal 
Creek  etc.  Co.  v.  Moses,  15  Lea,  800;  54  Am*  Bep.  415i, 
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{  166.  Trover  againitbcmaiLdapvoliaserf.  — In  trover 
against  an  innocent  purchaser  of  a  chattel  enhanced  ia 
value  by  the  labor  of  a  wilfnl  trespasser,  some  cases 
hold  that  the  plaintiff  is  entitled  only  to  the  value  of 
the  thing  when  originally  taken,  without  the  addition 
of  the  labor  of  the  taker.^  But  the  doctrine  of  most 
cases  is  that  the  defendant  is  liable  for  the  value  of  the 
chattel  when  purchased  by  him.'  In  one  case  A  deliv- 
ered wool  and  yarn  to  B,  to  be  made  into  cloth,  under 
an  agreement  that  the  thing  should  continue  to  be  his 
property.  In  the  course  of  manufacture  B  added  ma- 
terial of  his  own,  but  before  completing  the  work  he 
became  bankrupt  and  the  goods  came  into  the  posses- 
sion of  his  assignee,  from  whom  A  demanded  them. 
The  assignee  refused  to  comply,  finished  the  doth,  and 
sold  it  for  $3,20Q,  the  materials  furnished  by  A  not  hav- 
ing been  worth  ov4r  $500.  It  was  held  that  A  was  en- 
titled to  only  so  mtdch  of  the  proceeds  of  sale  as  was 
left  after  deducting  the  value  of  the  materials  furnished 
by  B  and  his  assignee  and  the  -cost  of  manufacture, 
and  could  not  rec<^ver  the  whole  in  trover  against  the 
assignee.' 

1  Bail  way  Co;i^^HMHiin«,  32  Ohio  fit  571;  30  Am.  Rep.  629; 
Clen^ent  v.  DttSPV,  '64  low  6:%.  Cf.  Swift  v.  Barnum,  23  Conn.  52S; 
X>reB8er  Manut  Co  v-  Warorston,  8  Met.  9. 

2  Wooden  Ware  Cto.  v.  United  States,  106  IT.  S.  432;  Nesblt  v.  St. 
Patfl  Tiumbftr  Co.  21  Minn.  491;  Tnttle  v.  White,  46  Mich.  486;  41  Am. 
Bep.  176;  Silsbury  v  McCeon,  3  N.  Y.  17ft;  53  Am.  Bea  307. 

8  A  born  ii.  Mason,  14  Blatchf.  4Q&.  See  note  to  Isle  Royal  Mining 
Co.  V.  Hertfn,  26  Am.  Bep.  ^7. 

2  166.  Title  to  the  products  of  property . — The  in  stances 
of  ^accession  hitherto  referred  to  have  related  to  cases 
in  which  one  thing  is  added  to  another  in  a  manner 
altogether  external,  and  where  there  has  been  a  change 
of  ownership  because  one  thing  has  lost  its  former 
independent  existence.  But  a  thing  may  receive  an 
increase  from  within,  by  its  own  creation,  as  in  the 
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case  of  animals  producing  young,  the  earth  minerals 
and  plants,  the  plants  again  fruits  and  flowers.  These 
creations  are,  while  growing,  integral  parts  of  the  thing, 
having  no  independent  existence,  and  necessarily  be- 
long to  him  who  owns  the  thing  itself,  without  regard 
to  the  element  working  with  the  thmg  to  produce  the 
creation.*  Products,  however,  do  not  remain  forever 
in  this  state  of  dependence.  A  time  comes  when  the 
connection  ceases  and  they  are  separated.  But  this 
separation  no  more  causes  per  se  a  change  of  property 
than  does  the  separation  of  any  other  part  from  the 
whole.  Therefore  he  is  the  owner  of  the  product  who 
was  the  owner  of  the  producing  thing  at  the  moment  of 
separation.  Thus  the  increase  of  animals  belong  to  the 
owner  of  the  female.^  Dividends  on  shares  of  stock 
belong  to  the  owner  of  the  shares  at  the  time  when  de- 
clared.' The  owner  of  the  bed  of  a  stream  is  entitled  to 
the  ice  formed  by  the  water.*  The  rule,  that  fruits  be- 
long to  the  owner  of  the  principal  by  accession,  applies 
not  only  to  fruits  which  are  organic  products,  but  also 
to  those  which  are  not,  as  stones,  ch«lk,  sea-weed,^  and 
other  things  which  may  be  taken  from  land.  Thus 
the  owner  of  the  land,  and  not  the  lessee.  Is  entitled  to 
a  prehistoric  boat  found  imbedded  m  the  soil.^  The 
riglit  of  taking  fruits  may  be,  in  a  greater  or  less  de- 
gree, separated  from  the  general  right  of  property  and 
given  to  a  usufructuary.  Thus  the  hirer  of  animals  for 
a  period  is  entitled  to  their  increase.^ 

1  Pachta,  Inst,  i  242,  from  which  this  section  is  mostly  sammar- 
ized.    Fructtu  pendentes  para  fwutt  tfidentun  Dig.  6, 1, 44. 

2  AnUt  3  85. 
8   ^nto,2114. 
4   AnUtl^S. 
6   Ante,ll2^ 

6  Eleves  v.  Brlgg  Gas  Co.  33  Ch.  D.  582. 

7  ArU6t^&^ 
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CHAPTER  XV. 

CONFUSION. 

{  167.  Confnslon  — Definition. 

{  168.  Confusion  caused  by  misconduct  of  party  making  it 

2  169.  Same  subject,  continued. 

i  170.  Dama«;es  for  the  property  confnsec*  —  Mixing  trust  funds. 

9  17L  Confusion  caused  by  accident  or  mistake. 

{  172.  Confusion  made  by  consent. 

{  178.  Confusion  of  mortgaged  goods. 

{  174.  Executions  on  confused  property. 

2  175.  Doctrine  of  confusion  in  Boman  law. 

J  167.  CoBfasion — Definition.—- Confusion  arises  when 
there  has  been  such  an  intermixture  of  chattels  owned 
by  different  persons  that  the  property  of  each  can  no 
longer  be  distinguished.^  If  the  articles,  although  min- 
gled, can  still  be  distinguished  and  separated,  there  ifi 
no  change  of  ownership  by  confusion.'  So  where  logs 
belonging  to  different  owners,  but  differently  marked, 
are  mixed  in  a  boom,  there  is  no  confusion  in  the  legal 
sense  of  the  word.'  The  important  consideration  in 
determining  whether  the  intermixture  causes  a  change 
of  ownership  or  not,  is  whether  it  was  caused  by  a 
wrongful  or  innocent  act  of  one  of  the  parties. 

1  Hesseltlne  v.  Stockwell,  90  Me.  237;  50  Am.  Dec.  627;  2  Kent 
Com.  364;  note  to  Pulclfer  v.  Page,  54  Am.  Dec.  580. 

2  Alley  V.  Adams,  44  Ala.  600. 
8   Goff  V.  Brainerd,  58  Vt.  468. 

J  168.  Confasion  caused  by  miiconduct  of  party  making 
it.  —  The  ancient  common-law  rule  was  that  if  one  wil- 
fully intermixes  his  money,  corn,  or  hay  with  that  of 
another  man,  without  his  approbation  or  iinowledge, 
or  casts  gold  in  like  manner  into  another's  melting  pot 
or  crucible,  the  entire  property  should  be  given,  with- 
out any  account,  to  him  whose  original  dominion  was 
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invaded.^  But  Lord  Eldon  laid  down  the  rule  that  *'  if 
one  man  mixes  his  corn  or  flour  with  that  of  another, 
and  they  were  of  equal  talue,  the  latter  must  have  the 
given  quantity ;  but  if  articles  of  different  nature  are 
mixed,  producing  a  third  value,  the  aggregate  of  both, 
and,  through  the  fault  of  the  person  mixing  them,  the 
other  parly  cannot  tell  what  was  the  original  value  of 
hi»  proyiertyf  be  m^nst  h«ve  the  whole."  ^  This  rule  has 
since  been  followed,  and  it  is  established  that  if  the  arti- 
cles intermingled  be  of  the  same  nature  and  value,  the 
wrong-doer  may  demand  his  proportionate  part  or 
value,  provided  he  can  clearly  prove  what  such  part 
was ;  but  if  he  cannot,  he  forfeits  the  whole  mass.'  So 
where  a  junk  dealer  bought,  old  iron  from  thieves  and 
cast  it  on  heaps  with  other  iron,  so  that  he  was  unable 
to  clearly  identify  his  own  part,  he  was  held  to  lose  the 
whole.'  Wiiere  one  mixed  bales  of  his  cotton  with 
those  of  others,  the  bales  not  being  of  uniform  value, 
and  the  intermixture  being  designed  to  render  any 
identification  of  particular  bales  impracticable,  he  for- 
feited his  right  to  any  part  of  the  property.^  Where 
defendant  made  lumber  from  plaintiff's  logs,  which  he 
mixed  with  his  own,  the  lumber  so  mixed  being  of 
different  qualities  and  value,  the  plaintiff  was  held  to 
be  entitled  to  replevy  the  whole.'  Where  A's  prop- 
erty, in  the  possession  of  his  agent,  was  mixed  with  the 
agent's  for  the  purpose  of  defrauding  the  creditors  of 
the  latter,  and  A  consented  to  the  intermingling,  he 
cannot  claim  any  part  as  against  the  agent's  creditors, 
unless  he  ean  clearly  distinguish  it;  as  his  own  ;  the  law 
will  not  distinguish  it  for  him.^ 

1  2  Blackst.  Com.  405,  cltlngr  Popham,  88;  Ward  v:  Aeyre,  2  Bulst 
ttS;  1  Halts  P.  C.  513;  2  Vern.  516. 

2  Lupton  V.  White,  15  Ves.  432, 442. 

3  Robinson  r.  Holt,  f^f)  N.  H.  557;  75  Am.  Dec.  233;  First  Nat  Bank 
fk  Schween,  127  111.  573;  ll  Am.  at.  Rep.  174;  cases  infra,  { 109,  uotes  1, 2. 
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4   Jeweft  V.  I>rlnger,  ao  N.  J.  Eo.  231. 
6   The  Idaho,  93  U.  B.  675,  588. 

6  Jenkins  v.  Steanka,  19  Wis.  12ff;  88  Am.  Dec,  975, 

7  McDowell  v.  Blraell,  S7  Pa.  St.  164.  See,  also,  Lewis  v.  Jones,  17 
I^  St  282;  65  Am.  Bee.  560. 

2  169.  Same  fnldeot»  eontiiiited.— If  the  articles  oom- 
mingled  form  »  new  thing,  not  capable  of  division  ac- 
cording to  the  original  rights  of  each,  or  if  the  articles 
ajre  of  different  values  and  qnantities,  which  cannot  be 
exactly  determined,  the  wrong-doer  forfeits  his  prop- 
erty.^ Btbt  there  is  no  forfeiture  if  the  goods  inter- 
mixed are  of  equal  value,  as  com,  coffee,  tea,  etc.;  each 
owner  mcvy  daioA  his  aliquot  part.'  Transfer  of  title 
by  confusion  **  applies  in  no  case  where  the  goods  inter- 
mingled remain  capable  of  identification,  nor  where 
they  are  of  the  same  quality  or  value ;  as  where  guineas 
are  mingled,  or  grain  of  the  same  quality."'  Where 
plaintiff's  servants  in  felling  trees  cut  some  on  defend- 
ant's land,  and  afterwards  the  plaintiff,  with  knowledge 
of  this  fact,  mixed  the  timber  cat  from  the  different 
lands,  put  the  same  mark  on  it,  and  rafted  the  whole, 
and  the  defendant,  intending  to  take  only  the  timber 
cut  from  his  land,  but  being  unable  to  identify  it,  took 
more,  it  was  held,  in  trover  for  the  excess,  that  defend- 
ant would  not  be  liable  as  a  wrong-doer  until  plaintiff 
had  pointed  ouit  his  propei'ty  and  demanded  it.'  When 
chattels  have  been  wrongfully  intermixed,  the  injured 
party  has  a  right  to  the  possession  of  the  whole,  leaving 
the  wrong-doer  to  claim  his  proportionate  part.* 

1  Mining  Co.  v.  Mining  Co.  11  Colo.  223;  7  Am.  St.  Bep.  226;  Kreii- 
zer  V.  Cooney,  45  Md.  582;  Robinson  v.  Holt,  39  N.  H.  657;  76  Am.  Dec. 
23H:  Boot  V.  Bonnema,  22  Wis.  543;  Zlelke  v.  Morgan, 50  Wis.  568;  Hart 
r.  Ten  Eyck,  2  Johns.  Ch.  62;  Wilkinson  v.  Stewart,  85  Pa.  St.  256; 
Lehman  v.  Kelly,  68  Ala.  IJT!;  Steams  v.  HerrlcR.  132  Mass.  114; 
Ryder  v.  Hathaway,  21  Pick.  298,  306.  But  r/.  Bedington  v.  Chase,  44 
N.  H.  36;  82  Am.  Dec.  189. 

2  HesspJtInp  v.  Stockwell,  30  Me.  237;  50  Am.  Dec.  627;  Boblnson 
Vi  Holt,  sa  N.  H.  557;  75  Am.  Dec.  2.33;  Stone  v.  Quaal,  38  Minn.  46; 
Queen  v,  Weruwag,  97  N.  C.  383;  Schulenberg  v.  Harrlman,  21  Wall. 
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44,  e4;  Sims  v.  Qlazener,  14  Ala.  695;  48  Am.  Dec.  120.  Cooley  says 
(I'orts,  53):  "  Even  it  the  commingling  were  malicious  or  fraudulent, 
a  rule  of  law  which  would  take  from  the  wrong-doer  the  whole, 
when  to  restore  to  the  other  his  proportion  would  do  him  full  Justice, 
would  be  a  rule  wholly  out  of  harmony  with  the  general  rules  of  civil 
remedy,  not  only  because  It  would  award  to  one  party  a  redress  be- 
yond his  loss,  but  also  because  it  would  compel  the  other  party  to 
pay,  not  damages,  but  a  penalty."  This  view  is  combatted  by 
Bishop  in  his  work  on  Non-Contract  Law.  i  988;  but  it  seems  to  me 
that  the  cases  fully  support  the  law  as  laid  down  by  Judge  Cooley, 
which  is  in  accord  with  the  rules  stated  in  the  text. 

3  The  Idaho,  93  U.  8.  575,  585, 

4  Smith  V.  Morrill,  od  Me  666.    As  to  the  rights  of  the  injured 

S^arty  against  a  botui  Jide  purchaser,  see  Foster  v.  Warner,  49  Mich. 
41. 

•  5  Stephenson  v.  Little,  10  Mich.  433;  The  Idaho,  93  U.  S.  588:  Wil- 
liams V.  Morrison,  32  Fed.  Rep.  177.  Cf,  First  Nat.  Bank  v.  Schween, 
127  III.  573;  11  Am.  St.  Rep.  174. 

§  170.  Damages  for  the  property  coBfased — Mixing  trust 
funds.  — If  the  action  be  for  damages  against  tlie  party 
wrongfully  causing  the  confusing,  the  plaintiff  is  en- 
titled to  recover  the  highest  value  at  which  his  property- 
can  reasonably  be  estimated,  according  to  the  maxim, 
omnia  prceauimintur  contra  spoliatorem,^  Where  mort- 
gaged chattels  were  tortiously  taken  and  mingled  with 
others,  the  burden  of  proof  is  on  the  wrong-doer  to 
show  what  part  of  the  mortgaged  property  came  into 
his  possession ;  every  presumption  is  made  against 
him.^  This  principle  is  applied  to  trustees  mingling 
trust  funds  with  their  own  in  breach  of  their  duty  to 
keep  them  separate.'  The  ground  of  it  is  "that  al- 
though the  trustee  may  be  injured  by  its  application, 
yet  the  cestuis  que  trust  are  certain  of  indemnity ;  and  it 
would  be  but  just,  that  if,  in  the  impossibility  growing 
out  of  the  conduct  of  the  trustee  of  ascertaining  the 
actual  value,  injury  should  probably  result,  it  should 
rather  fall  on  him  whose  conduct  had  been  delinquent 
than  on  the  innocent  cestuis  que  trust.  Yet,  when  the 
value  of  the  property  can  be  clearly  ascertained,  that 
must  be  the  measure  of  indemnity.**  *  If  the  mingled 
funds  cannot  be  separated  with  entire  accuracy  the 
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whole  mass  wUl  be  awarded  to  the  beneficiary.^  Al- 
though a  trustee  has  used  a  trust  fund  as  bis  own,  it 
may  yet,  in  some  cases,  be  identified  and  claimed  from 
an  assignee.* 

1  Brackeurldge  v.  Holland,  2  Blackf.  IVH;  20  Am.  Dec.  123;  Bailey 
V.  Shaw,  24  N.  H.  297:  56  Am.  Dec.  241;  Hart  v.  TeD  Eyek.  2  Johns. 
Ch.  62;  Diversey  v.  Johnson,  98  111.  &I7;  Bethel  v.  Linn,  63  Mich  464; 
Armory  v.  Delamlrte,  1  Smith's  Lead.  Cas.  586. 

2  Preston  v.  Leighton,  6  Md.  88.    Cf.  People  v.  Bristol,  36  Mich.  28. 

3  1  Perry  on  Trusts,  2  447;  2  Lewin  on  Trusts,  898^96;  2  Pomeroy  s 
Equity  Jurteprudence,?^  1063, 1076;  1  Story  on  Equity  Jurisprudence, 
i2  468, 623;  Pomeroy  v.  Benton,  77  Mo.  84. 

4  Ringgold  V.  Ringgold,  1  Har.  &  G.  70, 71. 

6   2  Pomeroy's  Equity  Jurisprudence,  {  1076. 

6  Nat.  Bank  v,  Ins.  Oo.  104  U.  S.  54;  Swift  v.  WlUIama,  68  Md  236; 
Halletrs  Estate,  13  Ch.  D.  606L  Cf.  Manhattan  Bank  v.  Walker,  130 
U.S.  267. 

i  171.  Confusion  canted  by  accident  or  mistake. —  If  the 
confusion  was  caused  by  accident,  or  by  the  innocent 
mistake  of  the  party  making  it,  or  by  the  act  of  a 
stranger,  there  is  no  forfeiture.  The  owners  of  the 
constituent  elements  are  tenants  in  common  of  the 
mass,  and  in  case  the  articles  mixed  were  of  the  same 
kind,  each  is  entitled  to  take  his  proportionate  part.^ 
Where  a  vessel  loaded  with  cotton  was  wrecked,  and  a 
part  of  the  cargo  saved,  the  marks  upon  the  bales  be- 
ing obliterated,  the  shippers  were  held  to  be  tenants  in 
common  of  the  cotton  so  saved,  in  the  proportion  in 
which  they  contributed  to  the  cargo,*  Where  two  lots 
of  logs  of  the  same  quality,  owned  by  dififerent  parties, 
became  mixed,  without  the  fault  of  either  party,  be- 
fore arriving  at  the  saw-mill,  each  owner  will  be  en- 
titled to  his  proportionate  part  of  the  lumber  made 
therefrom.'  Where  a  party  ignorant  that  certain  dis- 
tilled spirits  had  been  forfeited  to  the  United  States, 
mixed  them  with  other  spirits  and  rectified  the  whole, 
the  government  is  entitled  to  its  proportion  of  the  rec- 
tified spirits.*    Plaintiff,  acting  under  a  conti;act  to  de- 
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liveraoertain  number  of  railroad  ties,  delivered  som« 
20,000  of  like  quality  in  excess,  which  defendant  re- 
fused to  accept.  This  exoees  having,  by  the  act  of  the 
plaintiff,  without  the  fault  of  the  defendant,  become  so 
intermingled  with  the  accepted  ties  belonging  to  the 
latter  as  to  be  undistingnishable,  it  was  held  that  the 
latter  was  entitled  to  take  from  the  common  lot  a  nam- 
ber  equal  to  his  proportionate  «faare  of  the  whole.^ 

1  Moore  v.  Erie  By.  Ca  7  Lans.  4Z;  Wetherbee  v.  Oreen,  22  Ifich. 
811:  7  Am.  Rep.  853;  Wilkinson  v.  Stewart,  85  Pa.  St.  255;  Ryder 
V.  Hathaway,  21  Pick.  288;  Dillingham  v.  >Smlth,  aoMe.  870;  Bryant 
V.  Ware.  30  Me.  2i)5;  Pratt  v.  Bryant,  20  Vt.  838;  Hovr  v.  Barker,  11 
Cal.  893;  70  Am.  Dec.  TBI;  Olark  t>.  Griffith,  24  N.  Y.  605.  As  to  the 
rights  of  tenants  in  common,  see  ante,  U  i02-105. 

2  Spence  v.  Tinion  Ins.  Go.  Law  R.  3  Com.  P.  427.  The  same  rule 
has  been  applied  to  oil  which  escaped  from  caslLs  broken  daring  a 
voyage:  Jones  v.  Moore,  4  Younge  A  C.  35L 

8    Martin  v.  Mason,  78  Me.  452. 

4   The  Distilled  Spirits,  11  Wall.  858. 

'8   Chandlerv.De  Graff,  26  Minn.  88. 

2  172.  ConfoBion  made  by  consent.^ When  the  inter- 
mingling was  made  with  the  consent  of  the  parties,  the 
contract  governs,  and  they  are  generally  tenants  in 
•common  in  the  proportion  in  which  they  contributed 
to  the  mass.^  When  the  articles  mixed  together  are  of 
equal  value,  like  grain,  each  owner,,  unless  the  contract 
provide  differently,  is  entitled  to  sever  his  share,  and 
to  maintain  trover  for  It.'  If  the  commingled  maas  was 
received  by  the  party  in  po&session  to  keep  as  war&- 
houseman^  each  owner  is  entitled  to  demand  bis  shave ; 
if  for  conversion  into  flour,  etc^  each  owner  is  entitled 
to  his  proper  proportion  of  the  product.'  A  contract 
that  W.  shall  furnish  timber  and  T«  shall  manufacture  it 
into  shingles,  and  sliall  have  3,500  of  every  5,000  manu- 
factured, makes  W.  the  owner  of  three  tenths  of  the 
shingles  and  T.  of  seven  tenths,  and  until  some  divisioia 
be  made  they  are  tenants  in  common.'  Where  corn 
was  delivered  to  be  paid  for  on  the  delivery  of  the  last 
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load,  the  vendor  relying  not  on  the  promise  to  pay,  but 
on  payment  according  to  the  terms  of  the  contract,  and 
as  delivered  the  corn  was  placed  on  a  heap  with  other 
com  belonging  to  the  vendee,  in  the  presence  of  the 
vendor,  it  was  held,  payment  not  having  been  made, 
that  the  vendor  was  entitled  to  take  back  his  own  share 
of  the  bulk,  measure  for  measure.^  **  It  does  not  change 
the  result,"  said  the  court,  "  that  the  seller  saw  the  mixt- 
ure take  place  without  objection  ;  for,  by  consenting  to 
such  a  mixture,  the  owners  acknowledge  that  each  par- 
cel is  of  like  quality,  and  that  each  one  may  take  out 
the  proportion  that  he  cast  in." 

1  Nowlen  v.  Colt,  9  Hill,  461;  41  Am.  Dec.  756;  Dole  v.  Olmstead, 
as  III.  160;  86  Am.  Dec.  387;  Adams  v.  Meyers,  1  Sawy.  306. 

2  Plazs&ek  v.  White,  23  Kan.  621;  33  Am.  Rep.  211;  German  Nat. 
Bank  v.  Meadowcroft,  95  111.  124;  86  Am.  Rep.  137.  As  to  the  Joint 
ownership  of  grain  in  elevators,  see  ante,  i  106. 

3  Bretz  v.  Diehl,  117  Pa.  8t  58;  2  Am.  St.  Rep.  706.  As  to  deliver- 
ing grain  to  a  miller  to  be  ground  into  flour,  see  Newmark  on  Sales, 
H  14, 15. 

4  Whltev.  BroQk8,43N.  H.  402. 

6   Henderson  v.  Laack,  21  Pa.  St.  859. 

§  178.  Gonfosion  of  mortgaged  goodi.— If  the  mort- 
gagor of  goods  in  possession  mixes  them,  purposely 
or  carelessly,  with  similar  goods  of  his  own,  the  lien  of 
the  mortgage  attaches  to  such  articles  as  he  cannot 
clearly  identify.'  And  if  the  mortgagor  sell  the  entire 
mass,  the  mortgagee  may  maintain  replevin  or  trover 
against  the  purchaser.'  Most  cases  hold  that  a  mort- 
gage  upon  a  stock  of  gfoods  which  authorizes  the  mort- 
gagor to  sell  and  replace  them  with  others  is  void  as  to 
the  new  goods,  at  least  so  far  as  the  creditors  of  the 
mortgagor  are  concerned.'  When  a  mortgagee  takes 
possession  of  the  property  and  sells  and  replenishes  it 
with  the  proceeds,  the  additions  so  made  are  part  of 
the  mortgaged  stock  inter  partes,^ 

1  Simmons  v.  Jenkins,  76  111.  479;  WUlard  v.  Rice,  11  Met.  493;  4S 
Am.  Dec.  226. 
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2  Kreuzer  v.  Cooney,  45  Md.  682;  Adams  v.  Wildes,  107  Mass.  128; 
Fowler  u.  HofFman,  31  Mich.  21& 

3  Codman  v.  Freeman,  8  Cosh.  306;  Rose  v.  Bevan,  10  Md.  466; 
Davenport  v.  Foalke,  68  Ind.  882;  Blakeslee  v.  Rossman,  43  Wis.  116. 
Omtra,  Davis  v.  Marx,  65  Miss.  376;  Abbott  v.  Good  win,  20  Me.  40a. 
buch  mortga«re  is  valid  between  the  parties:  Cadwell  v.  Pray,  14 
Mich.  307;  Williamson  t'.  Nealey,  81  Me.  447.  See  on  this  subject  gen-- 
erally,  notes  to  Moody  v.  Wright,  46  Am.  Dec.  712;  Pulctfer  v.  Page* 
54  Am.  Dec.  595. 

4  Barr  v.  Dana,  72  Wis.  680. 

i  174.  Ezecutioiu  on  confosed  property. — Where  the 
goods  of  a  judgment  debtor  are  mixed  with  those  of  a 
tiiird  party,  an  officer  is  not  justified  in  attaching  or 
seizing  the  whole  mass,  if  upon  inquiry  he  could  have 
learned  from  such  third  party  the  quantity  and  kind 
of  goods  belonging  to  him.^  But  if  the  plaintiff  has 
negligently  or  fraudulently  permitted  his  chattels  to  be 
so  intermingled  with  those  of  a  judgment  debtor  as  to 
be  undistinguishable,  the  whole  becomes  the  property 
of  the  debtor  as  between  plaintiff  and  an  officer  levying 
an  execution.^  A  made  a  bill  of  sale  of  furniture  to  B, 
and  subsequently  bought  other  similar  articles  which 
he  mixed  with  the  first.  On  an  attachment  against  A 
all  the  property  was  seized.  B,  the  plaintiff,  claimed 
his  property  from  the  sheriff,  the  defendant,  and  showed 
his  bill  of  sale.  Defendant  told  B  to  select  his  furniture,* 
but  he  was  unable  to  do  so  and  the  whole  was  sold.  In 
an  action  of  trover  it  was  held  that  the  defendant  was 
liable,  because,  having  had  notion  of  the  claim,  he  should 
have  set  aside  as  many  articles  as  appeared  by  the  bill 
of  sale  to  belong  to  the  plaintiff.'  When  the  goods  of 
one  person  are  negligently  or  fraudulently  mixed  with 
those  of  a  debtor,  an  officer  is  justified  in  levying  upon 
them  and  holding  them  till  claimed  and  identified  by  the 
owner.  If  after  that  he  refuses  to  give  them  up,  he  will 
be  liable  for  their  value  in  trover,  but  trespass  will  not 
lie  for  the  original  taking.^  Where  a  large  stock  of  print- 
ing cloths  were  levied  upon  and  a  third  person  claimed 
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that  many  of  the  pieces  weee  his,  bat,  being  unable  to 
identify  any,  demanded  a  like  number  of  similar  goods 
out  of  tJie  bulk,  it  was  held  tliat  be  was  bound  to  show 
that  his  goods  were  among  the  property  levied  upon, 
and  it  was  not  enough  for  him  to  show  thi^  his  similar 
goods  had  been  wrongfully  disposed  of  by  the  Judg- 
ment debtor.* 

1  Bethel  v,  Linn,  88  Vidi.  464;  Moore  v.  Bowman,  47  N.  H.  4iM; 
Treat  7'.  Barl>er,  7  Conn.  'ni.  C/,  Maxwell  v.  WUsoq,  76  Iowa,  31;  note 
to  Puldfer  v.  Pa^e,  54  Am.  Dec.  6tfS. 

2  Robinson  v.  Holt,  S9  N.  £L  607;  75  Am.  D4»c.  2»;  Well  v.  Rllver- 
stou,  6  Bush,  696;  Chappell  v,  Oox,  18  MO.  $13;  McDowell  v.  Blsaell,  37 
Pa.  St.  164. 

8   Shumway  v.  Butter,  8  Pick.  448;  19  Am.  Dec.  SM. 

4  Bond  V.  Ward,  7  Mass.  137:  5  Am.  Dec.  28;  Smith  v.  Welch,  10 
Wis.  91;  Taylor  v.  Jones,  42  N.  H.  J6.  ty.  Stearns  v.  Herrlck,  132 
Mass.  114. 

5  Wood  V.  Fales,  24  Pa.  St  246. 

J  17fi.  Doctrine  of  mmAuioa  in  XoBAn  law.-— 'the  rule 
as  to  confusion  caused  by  consent  or  accident  laid 
down  in  the  Pandects  is  as  follows :  *^  The  will  of  two 
owners  mixing  their  materials  causes  the  whole  mass 
to  be  common  property,  whether  the  materials  be  of  the 
same  kind,  as  when  they  mix  wines  or  melt  together 
silver,  or  when  of  a  different  kind,  as  if  one  furnish 
wine  and  another  honey,  or  one  gold  and  the  other 
silver,  so  that  a  new  species — mtUftum  or  mixed  metal — 
is  produced.  And  the  law  is  the  same  when  the  mate- 
rials of  two  persons  are  confused  by  accident,  and  with- 
out the  consent  of  the  owners,  whether  the3'  are  of  tiie 
same  kind  or  different." '  Again :  **  Pomponius  writes 
that  if  a  thing  is  so  confused  and  mixed  with  others  of 
the  same  kind  that  they  cannot  be  distinguished  and 
separated,  not  the  whole,  but  only  a  proportionate  part 
is  to  be  claimed ;  so,  for  instance,  if  my  silver  and 
yours  are  heaped  together,  it  is  owned  in  common,  and 
we  shall  each  have  an  action  {vindicatio),  for  the  pro- 
portion of  the  weight  we  have  in  the  mass,  although  it 
Bbani.  P.  P.— 28. 
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'  may^  be  uncertain  how  much  each  one  has."  *  Oonfusio 
was  the  union  of  liquids,  or  things  reduced  to  a  liquid 
state,  as  silver,  wine,  etc.,  in  the  above  examples.  The 
union  of  things  not  liquid  was  called  commixtio,  and  as 
to  this  the  rule  was  the  following :  *^  If  your  grain  has 
been  mingled  with  that  of  Titius,  and  the  mixture  was 
made  with  your  consent,  it  is  owned  in  common,  be- 
cause each  separate  particle,  i.  e.,  each  grain  which  was 
owned  in  severalty,  is,  with  your  consent,  become  com- 
mon. If  the  mixing  was  made  by  accident,  or  by 
Titius  without  your  consent,  there  is  not  common  own- 
ership, because  each  grain  preserves  its  distinct  exist- 
ence, lu  this  case  the  grain  no  more  becomes  common 
property  than  a  herd  would  be  common  if  the  cattle  of 
Titius  were  mingled  with  yours.  But  if  one  of  you  is 
in  possession  of  all  the  grain,  an  actio  in  rem  lies  for  a 
proportion  of  the  grain  of  each.  It  belongs  to  the  arbit- 
rament of  the  judge  to  estimate  what  is  the'  kind  of 
grain  belonging  to  each."'  When  the  union  was  made 
by  consent,  each  owner  had  the  actio  communi  divi- 
dundo;  if  not,  then  &  vindicatio  for  the  part  belonging 
to  him  which  has  not  ceased  to  maintain  an  independ- 
ent existence  (etsi  con/tisa,  manet),  and  it  was  com- 
mitted to  the  discretion  of  the  judge  to  say  wliat  the 
part  might-be.^ 

1  Dig.  41, 1, 7,  U  8>  9.    See,  also,  Big.  6, 1, 5;  Inst  2, 1, 27. 

2  Dig.  6, 1, 3,  5  2. 

3  Inst  2, 1,28. 

4  Ortolan,  Explication  des  Instltuts,  No.  88a 


267  BEQUisrrss  of  oiftb  in  genkbal.        {  176 

CHAPTER  XVI. 

BEQUI8ITES  OF  GIFTS  IN  QENERALi. 

{  170.  Elements  of  a  gift. 

{  177.  A  gift  Is  not  a  contract. 

{  178.  Forms  of  gifts. 

I  179.  Legal  and  mental  capacity. 

I  180.  Gifts  obtained  by  andae  influence. 

{  181.  Confidential  relations. 

{  182.  The  Intention  to  give. 

{  183.  Acceptance  by  the  donee. 

2  176.  Elements  of  a  gift.— The  word  *<  gift "  is  a  term 
borrowed  from  every-day  language,  but  it  has  acquired 
in  legal  use  a  definite  technical  meaning.  A  gift  is  a 
gratuitous  and  voluntary  alienation  by  the  owner  of  his 
property.  It  follows  that  dispositions  to  take  effect  after 
death  are  not  gifts,  because  when  a  testator  gives  a  leg- 
acy he  does  not  transfer  his  property,  as  he  has  it,  but 
diminishes  the  inheritance.'  A  gift  is  gratuitous,  and 
implies  an  Intention  to  bestow  a  thing  upon  another 
without  being  legally  compelled  thereto.  This  inten- 
tion of  being  liberal  may  co-exist  with  the  purpose  of 
fulfilling  a  moral  duty.^  Every  gift  implies  the  follow- 
ing conditions :  (1)  That  the  act  designated  by  it  takes 
place  between  living  persons,  (2)  That  one  of  them  is 
enriched  by  what  the  other  loses.  (3)  That  the  latter 
wishes  to  enrich  the  other  at  his  expense.  (4)  That  the 
former  accepts  the  donation,  (5)  That  there  be  a  trans- 
fer of  the  subject-matter  of  the  gift  by  a  delivery,  either 
actual  or  constructive.' 

1  Puchta,  Inst.  2  205. 

2  In  re  Whltaker,  42  Ch.  D.  119. 

3  Dot  aliquis  ea  niente,  ut  staUm  veltt  acctpientls  /leri,  nee  vllo  coiu 
ad  se  reverti;  et  propter  nullam  aliam  caxuamfacit,  qunm  vt  liberaJ.Ua- 
tern  et  muniflcerUiam  exercecU;  fwc  jn-oprie  danatio  appellatur:  Dig' 
89,  0, 1,  pr. 
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2  177.    A  gift  is  not  a  contract.— A  gift  is  sometimes 
spoken  of  as  being  an  **  executed  contract."  ^    But  this 
language  comes  to  us  from  the  prescientific  period  of 
the  law  of  contract,  before  the  true  nature  of  a  contract 
had  been  made  known  to  English  readers  by  the  analysis 
which  Pollock  and  Anson  based  upon  Savigny's  expo- 
sition of  Roman  law.    A  contract  is  an  agreement  and 
promise  enforcible  by  law.>    The  elements  of  a  contract 
are,  on  the  one  hand,  an  obligation  created  by  a  promise 
and  agreement,  and,  on  the  other,  a  corresponding  right 
to  demand  the  fulfillment  of  that  promise.    In  every 
contract  there  is  an  outstanding,  enforcible  obligation, 
founded  upon  the  promise  of  the  party.'    "The  specific 
mark  of  contract  is  the  creation  of  aright,  not  to  a  thing, 
bat  to  another  man's  conduct  in  the  future."^    Now 
the  promises  which  the  law  enforces  are  those  which 
are  not  gratuitous — consideration  or  a  seal  is  requisite 
—  while  a  gift  is  above  all  things  gratuitous.    A  mere 
promise  to  give  is  never  enforced,*  but  when  a  thing 
has  been  given  "the  agreement  of  the  parties  efieets  at 
once  a  tranfer  of  rights  in  remand  leaves  no  obligation 
subsisting  between  them.'"    For  the  same  reason  a 
grant  or  conveyance  is  not  a  contract,  and  if  the  modem 
view  had  been  understood  at  the  time  the  Dartmouth 
College  case  was  decided,  the  grant  of  a  charter  would 
not  have  been  held  to  be  a  contract  within  the  constitu- 
tional provision  in  regard  to  impairing  the  obligation 
of  contracts.    The  only  element  that  a  gift  has  in  com- 
mon with  a  contract  is  an  agreement  or  meeting  of 
minds,  but  in  a  gift  that  agreement  is  not  directed  to 
the  creation  of  an  obligation  to  be  performed  in  the 
future. 

1  2  Kent  Com.  488;  1  Parsons  on  Contracts,  234. 

2  Pollock  on  Contracts,  1. 

8   "  A  contract  Is  one  of  the  means  hy  which  two  persons  make  « 
mutual  exchange  of  something  which  oae  of  them  has  for  something 
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which  the  other  has.  When  such  exchange  Is  made  on  each  side  at 
the  same  moment,  and  without  either  party 's  incurring  any  previous 
obligation  to  make  it,  it  la  made  without  a  contract.  A  familiar  in- 
stance of  an  exchange  so  made  is  where  a  shop-keeper  sells  goods 
over  his  counter  for  cash;  for  in  that  case  the  goods  are  exchanged 
for  the  money  without  any  previous  contract  either  to  buy  or  to 
sell:"  Langdell's  bummary  oi  the  Law  of  Contracts,  {  183. 

4    Pollock,  preface  to  fourth  edition  of  the  Principle  of  Contract. 

6  Helfensteln's  Estate,  77  Pa.  St  328;  18  Am.  Rep.  449;  Cox  v. 
Sprigg,  6  Md.  274;  Dorsey  v.  Pack  wood,  12  How.  187;  Parish  v.  Stone, 
14  Pick.  108;  25  Am.  Dec.  378;  In  re  Breton's  Estate,  17  Ch.  I).  41ft. 
As  to  promises  under  seal,  see  po$t,  {  188. 

6   Anson's  Law  of  Contract,  Introd.  { 1. 

2  178.  Fornusofgifts.— There  are  many  ways  in  which 
a  man  may  voluntarily  transfer  his  property  to  another 
for  the  purpose  of  enriching  the  latter.  The  principal 
of  these  are :  (1)  The  gift  of  a  thing  by  the  immediate 
and  absolute  transfer  of  its  possession  with  the  auimua 
donandi,  or  a  similar  transfer  of  the  evidence  of  title  to 
the  thing  so  as  to  enable  the  donee  to  obtain  possession. 
This  form  is  a  gift  inter  vivos,  (2)  Gift  of  a  claim  against 
the  giver.  A  mere  promise  to  give  is  not  onforcible, 
bat  a  voluntary  deed  of  property,  duly  executed,  oper- 
ates as  a  gift  by  way  of  estoppel,^  and  a  promise  under 
seal  is  enforced  because  the  common  law  has  never  re- 
quired a  consideration  for  the  support  of  sealed  instru- 
ments.' A  gift  may  also  be  made  in  this  way  when  it. 
takes  the  form  of  a  declaration  of  trust.'  (3)  Gift  of  a 
claim  against  the  donee,  as  where  a  creditor  voluntarily 
releases  a  debt.  This  is  treated  under  the  head  of  For- 
giveness of  debts.  (4)  The  gift  may  not  be  an  absolute 
transfer  of  dominion  over  the  thing,  but  may  be  made 
when  the  donor  is  in  danger  of  death,  and  be  subject  to 
certain  conditions.  This  is  treated  under  the  head  of 
Gifts  caicsa  mortis. 

1  JPost^iiss. 

2   Holmes,  The  Common  Law,  254, 273. 
8   See  antet  SS  11&>122;  and  post,  {  199. 

g  179.    Legal  and  mental  capacity.— A  gift  made  by  an 
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infant  is  not  void,  but  may  probably  be  avoided  by 
him  or  his  representatives.^  Tiie  mental  capacity  re- 
quired on  the  part  of  the  donor  is  capacity  to  under- 
stand the  nature  of  the  transaction,  when  no  undue 
influence  has  been  exerted  by  the  donee,  and  it  need 
not  amount  to  testamentary  capacity.*  Where  a  father, 
thinking  that  his  son  had  taken  from  him  $3,400,  at- 
tempted to  kill  the  son,  and  failing  to  do  so,  inflicted 
deliberately  a  mortal  wound  on  himself,  but,  before 
dying,  took  from  his  pocket  and  gave  to  a  favorite 
daughter-in-law  a  package  of  eight  government  bonds, 
it  was  held  that  the  donor  had  sufficient  mental  capac- 
ity to  make  the  gift,  although  he  had  previously  ex- 
pressed the  intention  of  making  a  different  disposition 
of  the  bonds.' 

1  Slaughter  v.  Cunnlngbam,  24  Ala.  230;  60  Am.  Dec.  463.  In  Per- 
son V.  Chase,  37  Vt.  647;  88  Am.  Dec.  630,  where  an  infant  had  criveQ 
personal  chattels  to  bis  fiancee,  it  was  held  that  the  gift  might  be 
avoided  by  his  administrator.  But  in  Taylor  v.  Johnston,  19  Ch.  D. 
603, 608,  where  a  gift  of  securities  had  been  made  by  an  infant  twenty 
years  of  age,  it  was  ruled  that  although  an  infant  cannot  make  a 
binding  contract  or  a  will,  there  is  no  law  which  prevents  him  from 
making  a  donation  of  any  chattels  or  personal  property  in  his  actual 
possession. 

2  Henschel  v.  Maurer,  69  Wis.  676;  2  Am.  St.  Rep.  757;  Wilkinson 
V.  Sherman,  45  N.  J.  £q.  413. 

8   Crum  v.  Thornley,  47  IlL  192. 

i  180.  Gifts  obtained  by  undue  inflnenoe. — The  making 
of  a  gift  is  a  legal  act,  which  requires  that  the  will  of 
the  donor  should  not  be  constrained  by  importunities 
which  he  is  too  weak  to  resist,  or  by  an  abuse  of  the 
confidence  reposed  by  him  in  the  donee.'  "Undue 
influence  exists  whenever,  through  weakness,  igno- 
rance, dependence,  or  implicit  reliance  of  one  on  the 
good  faith  of  another,  the  latter  obtains  an  ascendency 
which  prevents  the  former  from  exercising  an  unbiased 
judgment."*  According  to  this  doctrine,  the  apparent 
oonsentof  the  donor  must  be  his  real  consent,  and  gifts 
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obtained  by  the  exercise  of  undue  influence  will  be 
vacated  in  equity  at  the  instance  of  the  party  imposed 
upon,  or  his  personal  representatives.'    Whetlier  such 
influence  has  been  exerted  is  to  be  gathered  from  all 
the  circumstances  of  the  case,  the  age,  health,  general 
mental  capacity  of  the  donor,  and  the  relations  already 
existing  between  him  and  the  donee.^    When  a  con- 
fidential relation  already  exists  between  the  parties, 
such  as  that  of  trustee  and  cestui  que  trust,  guardian 
and  ward,  attorney  and  client,  parent  and  child,  prin- 
cipal and  agent,  and  a  gift  made  is  attacked  in  equity, 
it  will  be  presumed  that  undue  influence  was  exerted, 
thus  throwing  the  burden  of  proof  upon  the  donee 
to  establish  the  entire  fairness  of  the  transaction ;  in 
other  cases,  the  existence  of  undue  influence  must  be 
proved.*    It  will  not  be  inferred  merely  because  the 
disposition  made  is  an  unreasonable  one.*    If  the  gift 
is  fairly  made  by  a  comj^etent  person,  it  is  perfectly 
valid,  and  will  not  be  rescinded  merely  because  the 
court  may  deem  it  absurd  and   improvident.^    The 
affection  of  a  donor  for  lier  brother,  and  the  belief  of 
witneisses  that  she  would  do  anything  he  asked  of  her, 
is  not  of  itself  sufficient  ground  for  declaring  that  a 
deed  to  him  has  been  obtained  by  undue  influence." 
"The  doctrine  of  equity  concerning  undue  influence  is 
very  broad,  and  is  based  upon  principles  of  the  highest 
morality.     It  reaches  every  case,  and   grants   relief 
where  influence  is  acquired  and  abused,  or  where  con- 
fidence is  reposed  and  betrayed.    It  is  specially  active 
and  searching  in  dealing  with  gifts,  but  is  applied 
when  necessary  to  conveyances,  contracts,  executory 
and  executed,  and  wills."  • 

1  Pollock  on  Contracts,  S23,  H  s'^q.;  Owing's  Case,  1  Bland,  370;  17 
Am.  Dec.  811;  Todd  v.  Grove,  83  Md.  188;  Kimball  v.  Caddy,  117  111. 
218. 

2  Henter  v.  Herster,  122  Pa.  St.  238;  9  Am.  St  Bep.  05. 
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8  2  Pomeroy'B  Equity  Jurisprudence,  3  051. 

4  Woodbury  v.  Woodbury,  141  Mass.  239;  65  Am.  Rep.  479. 

5  Usher  v.  Bishop,  108  N.  Y.  25;  2  Am.  St.  Bep.  357. 

6  Muir  v.  Miller,  72  Iowa,  586. 

7  Goodwin  v.  White,  69  Md.  504. 

8  Wise  V.  Swartzwelder,  54  Md.  292. 

9  2  Pomeroy's  Equity  Jurisprudence,  {  951. 

i  181.  Coxifidtntial  relations.-  When  a  gift  has  been 
made  by  a  party  standing  in  a  confidential  relation  to 
another,  the  burden  of  showing  that  the  transaction  is 
the  free  and  voluntary  act  of  the  donor  is  cast  upon  the 
donee.^  So  wlien  the  gift  is  from  a  client  to  his  attor- 
ney, the  latter  must  establish  the  fairness  of  the  trans- 
action ;'  and  the  same  rule  applies  to  a  gift  from  cestui 
que  trust  to  trustee,'  from  a  child  to  its  parent,*  etc.  Such 
gifts,  however,  are  valid  if  their  fairness  is  shown.^  And 
if  the  donor  abide  by  the  gift  after  the  confidential  re- 
lation has  ceased,  it  cannot  be  impeached  by  his  rep- 
resentatives.' From  the  fact  that  the  donor  was  the 
grandfather  of  the  donee,  was  old  and  infirm,  and 
employed  his  grandson  to  answer  his  letters  and  colleot 
his  rents,  there  is  no  presumption  that  their  situation 
was  unequal,  but  it  must  be  proved  J  So  in  a  gift  from 
a  man  to  his  mistress,  there  is  no  presamption  of  undue 
influence." 

1  Hall  V.  Knappenberger,  97  Mo.  609;  10  Am.  St.  Rep.  837;  OrlfBth 
V  Diffenderffer,  SO  Md.  466, 483*  Parker  v,  Parker,  45  N.  J.  £q.  221. 
Ante  i  180. 

2  Whipple  V.  Barton^  63  N.  H.  612. 

3  Nichols  V,  McCarthy.  53  Conn  299. 

4  Baldock  v.  Johnson,  14  Or.  542. 

5  Ralston  v.  Turpin,  129  U.  S.  663. 

6  Mitchell  v.  Homfray,  8  Q.  B.  D.  687. 

7  Cowee  v,  Cornell.  75  N.  Y.  91;  81  Am.  Rep.  428. 

8  Porschet  v  Porschet,  82  Ky.  93;  56  Am.  Rep.  880;  HiU  v.  Free- 
man 72  Ala.  200;  49  Am.  Rep.  48.  CY.  Conley  v.  Nailor,  118  U.  S.  127* 
Monatt  V.  Parker,  30  Ija.  An.  685;  31  Am.  Rep.  229. 

g  182.  The  intention  to  give.— To  constitute  a  valid 
gift  there  must  be,  on  the  part  of  the  donor,  both  an  in* 
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tention  to  give  and  a  delivery  of  the  thing  given,  and  on 
the  part  of  the  donee  an  acceptance  of  the  gift.  The 
nature  of  the  delivery  required  is  discussed  subse- 
quently in  ccmnection  -with  the  different  kinds  of  gifts. 
Whether  the  intention  to  give  existed,  depends  upon  all 
the  facts  of  the  case.  The  intention  must  be  to  make 
an  immediate  present  gift.^  If  one  upon  his  death -bed 
gives  a  bank-book  to  an  attendant  saying,  **Take  that 
and  keep  it  and  lock  it  up^''  the  delivery  is  sufficient ; 
but  an  intention  to  give  cannot  be  inferred  from  the 
words  used.^  Where  a  grandfather  delivered  to  his 
granddaughter,  who  was  living  with  him,  a  pail  con- 
taining $200,  and  a  writing  in  the  following  words, 
'*  This  little  tin  pail  and  contents  I  hereby  give  to  M. 
Guest  for  valuable  services  rendered  to  me  in  the  past," 
and  the  donor  afterwards  pat  |800  more  in  the  pail,  it 
is  a  valid  gift  only  of  the  |^00.'  Whdn  the  circum- 
stances under  which  the  delivery  is  made  render  it 
uncertain  whether  a  loan  or  a  gift  was  designed,  the 
subsequent  dedaiations  of  the  party  making  the  de- 
livery that  he  intended  a  gift  are  admissible.*  When 
money  has  been  expressly  delivered  as  a  gift  by  a 
debtor,  it  will  not  be  presumed  that  he  intended  to  pay 
the  debt.^  Where  a  husbamd,  who  was  about  to  start 
on  a  jonrney,  purchased  an  accident  insurance  policy 
for  |3,000  and  laid  it  on  the  table  before  his  wife,  saying 
that  if  he  were  killed  she  would  be  that  much  better 
off,  it  was  held  that  he  did  not  intend  to  give  her  the 
policy.^  In  the  case  of  a  deposit  made  by  one  person 
In  bank  in  the  name  of  another,  it  is  a  question  of 
fact  whether  there  was  an  intention  to  give,  and  the 
declarations  of  the  depositor  are  competent  evidence, 
although  not  contemporaneous,  the  length  of  time  be- 
tween the  declarations  and  the  deposit  affecting  the 
weight,  but  not  the  competency,  of  the  evidence.^ 
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1  Smith  V.  Doraey,  38  Ind.  451;  10  Am.  Bep.  118;  In  re  BIdgeway. 
15  Q.  B  D.  447,  Hayden  v.  Hayden,  142  Mass.  448.  See  on  this  subject 
po8t,  ?  207,  n.  3. 

2  Fierov.  Fiero,  2Hun,000. 

3  Space  v.  Quest,  8  Cent.  Bep.  658;  10  AtL  Bep.  152. 

4  Doty  V.  Wilson,  49  N.  Y.  580. 

5  McClure  v.  Miller,  1  Ball.  Eq.  107;  21  Am.  Dec.  S22. 

6  Williams*  Appeal  106  Pa.  St.  116;  51  Am.  Bep.  505. 

7  Scott  V,  Ford,  140  Mass.  157;  post,  ch.  19. 

§  183.  Acceptance  by  the  donee.— A  gift  is  founde<) 
upon  an  agreement  of  the  parties,  and  unless  accepted 
by  the  donee,  it  is  incomplete.^  The  acceptance  need 
not  be  contemporaneous  with  the  delivery,  but  may  be 
made  at  any  time  before  revocation,  if  the  donor  has 
put  the  thing  given  beyond  his  control.*  An  infant  has 
capacity  to  accept  a  gift.'  When  the  gift  is  uncondi- 
tional  and  completed  on  the  part  of  the  donor,  accept- 
ance on  the  part  of  the  donee  will  be  presumed,  if  there 
be  nothing  in  the  circumstances  of  the  case  to  rebut 
such  a  presumption.^  And  the  doctrine  that  the  assent 
of  the  donee  is  necessary  to  complete  a  gift  is  not  ap- 
plied where  "  the  donor  has  put  the  thing  given  out  of 
his  own  power,  and  has  placed  it  in  such  a  position  that 
he  can  only  get  the  thing  back  with  the  concurrence  of 
the  donee.  ....  I  take  it  now  to  be  settled  that  al- 
though a  donee  may  dissent  from,  and  thereby  render 
null,  a  gift  to  him,  yet  that  a  gift  to  him  of  property, 
whether  real  or  personal,  by  deed,  vests  the  property 
in  him,  subject  to  his  dissent."^ 

1  Scott  V.  Ford,  140  Mass.  157;  Hill  v.  Wilson,  Law  B.  8  Ch.  888; 
Butler  and  Baker's  Case,  5  Co.  Bep.  25  a;  Smith  v.  Wheeler,!  Vent. 
128;  Thompson  v.  Leach,  2  Vent.  198, 206;  LIggers  v.  Evans,  5  El.  <&  B. 
867. 

2  Love  V.  Francis,  68  Mich.  181;  6  Am.  St.  Bep.  290. 

S   Griswold  v.  N.  Y.  etc.  By.  Co.  53  Conn.  371. 

4  Blalsdel  v.  Locke,  52  N.  H.  2i«;  Darland  v.  Taylor,  62  Iowa,  503: 
3«  Am.  Rep.  285;  Wall  v.  Wall,  30  Miss.  91;  64  Am.  Dec.  147;  Laren- 
don's  Succession,  39  La.  An.  952;  De  LevIUlan  v.  Evans,  89  Cal.  120: 
Olds  V.  Powell,  7  Ala.  652;  42  Am.  Dec.  605. 
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6  Standing  v.  Bowrlnic,  81  Ch.  D.  282. 290.  per  LIndley,  L.  J.  The 
ca^e  of  Peirce  v.  Bairroughs,  68  N.  Hi  Wz,  where  It  was  held  tblit  a 
deposit  of  money  In  a  savings  bank  by  A  in  the  name  of  B,  who 
knows  nothing  about  It,  is  not  a  perfect  gift  for  want  of  B's  assent,  is 
opposed  to  the  weight  of  authority.  Bee  pottt  ch.  19,  as  to  gifts  of 
savings  bank  deposits.  In  Serafini's  annotated  edition  of  Arndt's 
Pandects,  i  80,  n.  6/,  he  says:  "  A  gift,  in  order  to  be  perfected,  must 
be  accepted,  either  expressly  or  tacitly,  since  as  Ulplan  says  (Dig.  39, 
6, 19,  i  2):  Non  potest  UbercUitcu  nolenti  aequirL  (Citing,  also.  Dig.  fiO, 
19,  Invito  benencium  non  datur;  and  Code,  6,  30,  61;  Clc.  Topic.  cB.  8.) 
The  unilateral  act  of  one  who  wishes  to  benefit  another  may  cer- 
tainly produce  such  an  effect,  but  a  true  Rift  cannot  exist  without  the 
consent  of  the  donee.  Consequently,  if  I  pay  another's  debt,  or  bind 
myself  for  him,  without  his  knowledge,  his  debt  will  be  extinguished 
(LibertU  ataem  me  Ut  qui  quod  debeo  promitttt^  etiamsi  nolim:  Dig.  46, 2, 
8, 9  5);  but  a  true  and  proper  gift  does  not  exist  until  he  has  knowl- 
edge  of  it  and  ratifies  it.  ...  .  Similarly,  there  is  no  gift  If  I  give 
money  to  one  with  the  intention  of  making  a  gift,  and  be  receives  it 
as  a  loan,  because  in  this  case  thQ  accord  of  the  two  wills  Is  wanting: 
Dig.  12, 1, 18."  See  pott^  {207,  n.  8.  A  purely  voluntary  payment  by 
A  of  a  debt  due  by  B  to  C  extinguishes  the  debt:  Harrison  v.  Hicks, 
1  Port.  423;  27  Am.  Dec.  638.  And  A  cannot  recover  the  sum  from  B. 
because  no  man  can  make  himself  my  creditor  without  my  consent 
(Hearn  v.  Cullin,  54  Md.  633, 542);  nor  from  C,  because  money  volun- 
tarily paid,  under  no  mistake  of  fact,  cannot  be  recovered  back: 
Cahaba  v.  Burnett,  34  Ala.  400;  Stephan  v.  Daniels,  27  Ohio  St.  627; 
Baltimore  v.  Lefferman,  4  QUI,  425;  45  Am.  Dec.  145. 
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CHAPTER   XVII. 

GIFTS  INTBB  VIVOS. 

i  184.  Delivery  eaaential  to  a  gift. 

9  185,  Delivery,  continiied. 

i  186.  Delivery  to  third  person  for  dooee. 

I  187.  Gift  when  donee  already  in  possession. 

{  188.  Oifta  by  d«ed  and  sealed  instrument. 

{  188.  Otft  of  cboses  in  action. 

{  190.  Gift  of  cboses  in  action,  continaed. 

{  191.  Forgiveness  of  debts. 

1  192.  Forgiveness  of  debts,  continued. 
i  193.  Sfiune  subject,  continued. 

{  194.  Gifts  by  way  of  declaration  of  trust 

{  196.  Gifts  from  parents  to  cbildreo. 

\  196.  Gifts  between  husband  aud  wife. 

{  197.  Gifts  to  Charities. 

2  198.  Bevocation  —  Life  insurance  policies — Resuming  possession. 
i  199.  Qualified  and  conditional  gifts. 

\  200.    Evidence  to  establish  gifts. 

{  301.    Gifts  fraudulent  as  to  creditors. 

i  184.  Delivery  essential  to  a  gift.  — A  gift  is  the  im- 
mediate, gratuitous,  and  unconditional  transfer  of  prop- 
erty from  one  to  another.  Delivery  is  the  chief  requisite, 
and  it  must  be  such  that,  according  to  tlie  nature  of  the 
thing  given,  there  is  a  transfer  of  dominion  and  control 
over  it  to  tlie  donee.^  No  valid  gift  can,  therefore,  be 
made  by  parol  of  a  fourth  interest  in  a  horse,  when 
there  is  no  delivery  of  the  animal.^  So  where  a  husband 
wrote  letters  to  his  wife  saying  that  he  gave  her  certain 
furniture  then  stored  in  a  warehouse,  it  was  held  to  be 
no  gift  because  there  was  no  delivery.*  If  one  says 
tliat  he  gives  certain  growing  corn  to  A,  there  is  no  de- 
livery, and  A  is  not  authorized  to  gather  it  afterwards.* 
Where  a  man,  the  day  after  his  son's  deatli,  said  to  the 
widow  that  lie  relinquished  all  right  to  a  share  of  his 
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son's  estate,  he  is  not  estopped  from  afterwards  daiin- 
in;;  sueb  share.'  Where  a  donor  put  certain  bonds  in 
envelopes  and  signed  a  memorandum  on  them  to  the 
effect  tliat  the  bonds  belonged  to  his  sons,  but  that  the 
interest  was  reserved  to  himself  during  life,  and  that  at 
his  death  they  belonged  abnolntely  and  entirely  to  bis 
sons,  and  the  bonds  meanwhile  were  kept  in  a  safe  to 
which  all  the  parties  had  access,  it  was  held  not  to  be 
a  valid  gift^l*he  court  said  in  this  case :  *'  To  eetablish 
a  valid  gift,  acTStivery  of  the  subject  of  the  gift  to  the 
donee,  or  to  some  person  for  him,  so  as  to  direst  the  title 
and  possession  of  the  donor,  must  be  $hown.  The  only 
way  in  which  it  is  practicable  to  make  a  valid  gift  in  pros' 
eenti  of  an  instrument  securing  the  payment  of  moneyi 
reserving  to  the  donor  the  accruing  interest,  is  by  an  ab- 
solute delivery  of  the  security  which  is  the  subject  of 
tlie  gift  to  the  donee,  vesting  the  entire  legal  title  and 
possession  in  him,  on  his  undertaking  to  account  to  the 
donor  for  the  interest  ^bich  he  may  collect  thereon. 
But  if  the  donor  retain  the  instrument  under  his  own 
control,  though  he  do  so  merely  for  the  purpose  of  col- 
lecting the  interest,  there  is  an  absence  of  the  complete 
delivery  which  is  absolutely  essential  to  the  validity  of 
a  gift.  A  gift  cannot  be  made  by  creating  a  Joint  pos- 
session of  donor  and  donee,  even  though  the  intention 
be  that  each  shall  have  an  interest  in  the  chattel.'' 

1  Nlckerson  v.  NIckerson,  28  Md.  327;  Gano  v.  Flsk,  43  Ohio  Pt. 

4«2;  Basket  v.  Hasseil,  107  U.  S.  614;  Peters  v.  Ft.  Mead  Co.  69  Wis.  nr-, 
Saddleston  v.  Huey,  73  Ala.  215;  Jackson  v.  Railway  Co.  88  N.  Y.  520. 

2  Cochrane  v.  Moore,  Eng.  Ct.  of  App.  29th  April,  18JX).  ii4  Sol. 
Journal,  486.  In  this  case  the  law  as  to  the  delivery  required  in  gifts 
was  discussed  at  length,  and  the  decisions  which  had  modified  the 
rule  laid  down  in  Irorm v.  Smallpiece,  2  Barn.  &  Aid.  551,  disapproved. 

3  Id  re  Breton's  Estate,  17  Ch.  D.  416. 

4  Noble  V.  Smith,  2  Johns.  52;  3  Am.  Dec.  399. 

5  Bullock  V,  Tinnen,  2  Car.  Law  Rep.  271 ;  6  Am.  Dec.  562. 

«  Young  V.  Young,  80  N.  Y.  422;  36  Am.  Rep.  6.14.  See  the  some- 
wliat  similar  case  of  Flanders  v.  Blandy,  45  Ohio  St.  108,  v^here 
Young  V.  Young  was  followed. 

Bbant.  p.  p.  -  '24t. 
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i  185.  Deliyery,  oontiniud. — If  the  donee  receives  the 
means  of  obtaining  the  thing,  and  obtains  it,  as  by  re- 
ceiving the  key  of  a  receptacle  in  which  it  is  contained, 
•that  is  a  sufficient  delivery .^  So  the  oral  gift  of  a  bond 
on  which  suit  had  been  brought,  accompanied  by  deliv- 
ery of  the  attorney's  receipt  therefor,  is  valid,  because 
the  receipt  is  the  true  and  effectual  means  of  obtaining 
possession  of  the  thing  giveu.^  It  is  not  necessary  tliat 
the  delivery  should  be  simultaneous  with  the  words  of 
donation.  It  may  precede  or  succeed  those  words.  A 
and  B  were  Joint  owners  of  a  box  of  silver  dollars  which 
had  been  buried  during  the  war.  A  told  B's  executor 
that  he  wanted  C  to  have  his  share.  The  money  was 
disinterred  by  all  three,  and  deposited  in  a  house  oc- 
cupied by  A  and  the  executor,  and  this  was  held  to  be  a 
valid  gift,  because  the  disinterment  of  it  and  the  manual 
possession  during  the  transportation  to  the  house  by  the 
donee  was  a  delivery.'  Although  possession  be  trans- 
ferred, yet  if  there  be  words  indicating  an  intention  to 
give  at  some  future  time,  it  is  not  a  valid  g^ft.^ 

1  Noble  t).  Smith,  2  Johns.  52;  R  Am.  Dec.  299;  2  Kent  Com.  4^0; 
Hillebrant  v.  Brewer,  6  Tex.  45;  55  Am.  Dec.  757. 

2  Elam  v.  Keen,  4  Leigh,  333;  26  Am.  Dec.  322. 

8   Carradlne  v.  Carradlne,  58  Miss.  286;  38  Am.  Bep.  824. 
4    Smith  V.  Dorsey ,  38  Ind.  451 ;  10  Am.  Rep.  118. 

i  186.  Delivery  to  third  person  for  donee. — A  delivery 
of  the  subject-matter  of  the  gift  to  a  third  person  with 
directions  to  give  it  to  the  donee  is  sufficient.^  Where 
A  gave  a  bag  of  gold  coin  to  B  to  keep  and  use  for  A's 
daughter,  the  gift  is  complete  and  irrevocable  by  the 
delivery  and  acceptance,  and  it  makes  no  diiierence 
that  B  afterwards  gave  the  bag  for  safe-keeping  into 
the  hands  of  A's  wife.'  But  when  the  third  person  is 
directed  simpl3'  to  hand  the  thing  to  the  donee,  he  is 
the  agent  of  the  donor,  who  may  revoke  the  gift  and 
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authority  at  any  time  before  actual  delivery  is  made.' 
And  ^Ince  an  agent's  authority  is  revoked  by  the  death 
of  the  principal,  the  delivery  must  be  made  in  the  life- 
time of  the  donor,  unless  under  the  circumstances  of 
the  case  the  third  person  may  be  regarded  as  a  trustee 
for  the  donee.* 

1  Love  V.  Francis,  63  Mich.  181;  6  Am.  St.  Rep.  290.  Stiam  per 
interpotltam  personam  donatio  sonsumrnan  poteaU  Dig.  39, 5, 4. 

2  Nolen  v.  Harden,  43  Ark.  307;  51  Am.  Rep.  663. 

8  Dickescheid  v.  Ex.  Bank,  28  W.  Va.  341;  Sessions  v.  Mosely,  4 
Cush.  87.    See  po«<,  {  205,  n.  8. 

4  Smith  V,  Fer^ufion,  90  Ind.  229;  46  Am.  Rep.  216;  Scott  t\  Lnu- 
man.  104  Pa.  St.  503;  Phlpps  v.  Hope.  16  Ohio  St.  586.  As  to  grif ts  by 
way  of  declaration  of  trust,  see  pottt  k  194.  Where  A.  gave  to  her  so- 
licitor her  own  promlssory^note  payable  on  demand  to  E.  H.,  with 
directions  to  give  it  to  E.  H.  at  her  death,  if  E.  H.  remained  In  the 
donor's  service,  A.  meanwhile  telling  E.  H.  that  she  would  leave  a 

f>reseut  for  her  in  the  solicitor's  hands,  and  there  was  no  revocation, 
t  was  held  that  the  solicitor  was  a  trustee  for  E.  H.,  who  had  fulfilled 
the  condition:  In  re  Richards,  86  Ch.  D.  541. 

J  187.  Gift  when  donee  already  in  posseession.  —  A  gift 
inter  vivos,  but  not  one  mortis  cauaa,^  is  valid  without 
any  new  and  distinct  act  of  delivery,  when  the  donee 
is  already  in  possession,  provided  the  words  of  gift  are 
satisfactorily  proved.'  Where  certain  furniture  owned 
by  a  husband  was  sold  under  a  chattel  mortgage  to  a 
relative  of  the  wife,  and  the  purchaser,  leaving  it  in  the 
possession  and  use  of  the  Inisband  and  wife,  said  to  the 
latter,  pointing  out  the  furniture,  "I  give  you  tliese, 
and  all  the  property  I  have  purchased  to-day,"  it  was 
held  to  be  a  valid  gift  as  against  an  execution  creditor 
of  the  husband.' 

1  Drew  V.  Hagerty,  81  Me.  231 ;  10  Am.  St.  Rep.  2o5.    See  post,  \  206. 

2  Wing  V.  Merchant,  57  Me.  383;  Cooper  t- .  Burr,  46  Barb.  33. 

3  Allen  v.  Cowan,  23  N.  Y.  502;  80  Am.  Dec.  316. 

I  188.  Gifts  by  deed  and  sealed  instmment. — It  has  al- 
ready been  shown  that  a  mere  promise  to  give,  whether 
oral  or  by  writing,  not  under  seal,  is  not  enforced.^  But 
at  common  law  an  action  lies,  on  every  sealed  instru- 
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ment,  without  any  inquiry  as  to  its  consideration,  the 
only  defenses  to  such  action  being,  non  est  factum^  P&J* 
ment  or  release.'  "If  I  by  deed  promise  to  giveyoa 
£20,  here  you  shall  have  an  action  of  debt  upon  this 
deed,  and  the  consideration  is  not  examinable;  it  is 
sufficient  to  say  it  was  the  will  of  the  party  who  made 
the  deed.'*'  It  is  also  said  that  a  duly  executed  deed 
is  a  valid  gift  without  delivery  of  the  chattel,  on  the 
principle  of  estoppel;  it  .acknowledges  a  right  in  the 
grantee,*  Such  deed,  however,  must  be  delivered  to 
tlie  donee.^  In  some  States  this  common-law  rule  has- 
been  changed  either  by  statute  or  by  decisions,  so  that 
there  a  seal  no  longer  supplies  i\\Q  place  of  a  consider- 
ation, or  is,  at  best,  only  prima  facie  evidence  of  it.®^ 
And  in  equity  a  mere  voluntary  agreement  will  not  be 
enforced,  although  under  soal,^  except  where  a  trust 
has  been  declared.^  Under  the  registration  acts  usual 
in  America,  a  deed  must  be  recorded  within  a  certain, 
time  in  order  to  be  valid  against  all  parties.  A  deed, 
purporting  to  convey  certain  chattels^  not  recorded 
within  the  prescribed  time,  and  reserving  possession  in 
che  grantor  for  life,  is  invalid,  and  the  donee  has  ne 
claim  as  against  a  legatee.^  But  a  valid  gift  may  be 
made  by  a  deed  duly  executed  and  recorded,  whereby 
possession  is  reserved  to  the  grantor  during  life.^<*  So 
where  a  father  takes  a  note  payable  to  his  heirs  four 
years  after  his  death,  interest  thereon  meanwhile  being 
payable  to  himself,  and  the  note  being  secured  by  a 
recorded  mortgage,  the  gift  is  effected.^^ 

1  Ante,  \  177,  n.  5.  See,  also,  Powell  v  Stewart,  17  Ala.  772;  Free- 
man V.  Robinson,  38  N.  J.  L.  383;  20  Am.  Bep.  399. 

2  Mitchell  v.  Williamson,  6  Md.  210;  Hanna  v.  McE:enzIe,5  Hon. 
B.  314;  43  Am.  Dec.  122. 

3  Sbarlnffton  t>.  Stratton,  Plow.  308.  See  to  same  effect.  Tn  res 
Whitaker,  42  Ch.  D.  119,  127;  Dorr  v.  Munsell,  13  Johns.  430:  Parkpr  »»^ 
Flora,  63  N.  C.  474;  Harris  v.  Harris.  23  Gratt.  737;  Drysdale's  Appeal, 
14  Pa.  St.  5.39;  Mack's  Appeal,  fl8  Pa.  St.  231:  Bates  v.  R.  R.  Co.  10 
Allen,  253;  Storm  v.  United  States,  94  U.  S.  76, 84;  Wlug  v.  Ctiu:ie»3S 
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Me.  265;  ?  Blackst.  Cotu.  446;  Ross*  Appeal,  127  Pa.  8t  4;  Standing  t>. 
Bowrlng,  31  Cta.  D.  282. 

4  Connor  v.  Trawick,  37  Ala.  289;  79  Am.  Dec.  68. 

5  Pavne  v.  Powell.  5  Bush,  248;  Held  v.  Butt,  25  Ga.  28.  If  a  deed 
is  recorded  that  is  prima  facie  evidence  of  delivery  and  acceptance: 
Metcalfe  ('.  Brandon,  60  Miss.  685;  Union  Ins.  Co.  v.  Campbell,  95  IlL 
267. 

6  Cal.  Civil  Code,  ?  Ifi29;  2  Rev  Htats.  Ind.  i  275;  1  Pasch.  DIjf. 
(Texas),  ?  228;  2  Rev.  Stats.  N.  Y.  4(W,  ?  77;  Martin  v.  Burton  Iron 
Works,  3.1  Ga.  320;  Aller  r,  Aller,  40  N.  J.  L.  446;  Giles  v.  Williams,  3 
Ala.  SK;  37  Am.  Dec.  692;  note  to  Garden  v.  Derrickson,  95  Am.  Dec. 
287. 

7  Snyder  v.  Jones,  38  Md.  542;  Black  i>.  Cord,  2  Har.  A  G.  100;  Bay- 
ler  i'.  Com.  40  Pa.  St.  V:  80  Am.  Dec.  551;  Lamprey  v.  Lamprey,  29 
Minn.  l'>l;  Wason  r.  Colburn,  99  Mass.  342;  Estate  of  Webb,  49  CaL 
Ml;  1  Pomeroy's  Equity  Jurisprudence,  {  3S&. 

8  Ante,  ch.  11. 

»   Mc Willie  I'.  Van  Vacter,  35  Miss.  428;  72  Am.  Dec.  127. 

10  Wall  V.  Wall,  30  Miss.  91;  64  Am.  Dec.  147:  Jaggers  v.  Estea,  2 
Strob.  £q.  843;  49  Am.  Dec.  674;  Hope  v.  Hutchins,  9  GUI  <&  J.  77; 
Jolinson  v.  Smitli,  1  Ves.  Sr.  314. 

11  Love  «;.  Francis,  63  Mich.  181 ;  6  Am.  St.  Rop.  290. 

g  189.  Qaft  of  choses  la  action. —A  chose  in  action^ 
such  as  a  check,  promissory  note,  certificate  of  shares 
of  stocks,  etc.,  is  merely  the  evidence  of  the  owner's 
right  of  property.*  In  the  case  of  a  gift  of  such  a  chose 
in  -action  there  is  some  conflict  of  authority  as  to 
vhetlier  a  delivery  of  the  evidence  is  a  sufficient  de- 
livery of  the  property  which  it  represents.  The  rule 
•established  by  analogy  with  the  delivery  required 
when  the  gift  is  of  a  chose  in  possession  is  that  there 
must  be  a  delivery  to  the  donee  of  the  instrument  or 
document  which  is  the  evidence  of  a  subsisting  obliga- 
tion, so  as  to  vest  the*  donee  with  an  equitable  title  to 
tlie  fund  it  represents,  and  to  divest  the  donor  of  all 
present  control  and  dominion  over  it,  absolutely  and 
irrevocably.*  Where  a  father  gave  his  daughter  a  cer- 
tificate of  shares  of  stock,  whicli,  on  its  face  and  by  the 
rules  of  the  company,  were  only  transferable  in  person 
or  by  attorney  on  the  books  of  the  company,  but  the 
donor  merely  indorsed  the  certificate  in  blank,  and 
the  stock  was  not  actually  transferred  to  the  name  of 
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the  daughter,  it  was  held  that  the  gift  was  incomplete, 
and  that  the  donee  coald  not  enforce  the  transfer  against 
the  executor  of  the  donor.'  The  donee  might  have  had 
a  transfer  made  in  the  lifetime  of  the  donor,  but  not 
having  done  so,  his  death  revoked  her  authority.  But 
in  some  cases,  upon  a  somewhat  similar  state  of  facts, 
a  different  ruling  has  been  made.*  The  theory  upon 
which  they  proceed  is  discussed  subsequently.*  In  one 
of  these  cases  the  facts  were  that  a  niece  of  the  donor,  a 
wealthy  old  man,  lived  with  him  for  eleven  years  on 
his  promise  of  compensation.  He  made  a  will  giving 
her  ten  shares  of  certain  stock  and  informed  her  of  it. 
Aferwards  he  handed  her  the  certificate  with  words  of 
gift  and  subsequently  also  forty  additional  bonus  shares 
which  had  been  issued.  The  stock  was  never  assigned 
in  writing  or  transferred  on  the  books  of  the  company, 
but  the  gift  was  held  to  be  valid,  because  the  delivery 
was  a  symbolical  one,  giving  an  equitable  title  between 
the  parties.*  So  it  has  been  held  that  a  policy  of  insur- 
ance oh  the  donor's  life  may  be  given  without  a  written 
assign ment.7  But  having  bonds  registered  in  the  name 
of  a  daughter,  when  she  knows  nothing  of  the  trans* 
action,  is  not  a  gift  for  lack  of  delivery ,8 

1  Ante,  {  6. 

2  Basket  v.  Hassell,  107  V.  S.  614. 

it  Pennlni^ton  v.  GittlnfrSt  2  Oill  A  J.  208:  followed  and  afflrm(»d  in 
Baltimore  Retort  Co.  v.  Mali,  65  Md.  93;  57  Am.  Rep.  90i,  Cf.  Ward 
V.  Turner,  2  Ves.  Sr.  431.  • 

4  Stone  V.  Haokett,  12  Gray,  227.  And  see  Cnshman  r.  Tharer 
^raniif.  Co.  76  N.  Y.  365;  32  Am.  Rep.  315.  The  right  of  a  purchaser 
would  be  different:  Sargeant  v.  Franklin  Ins.  Co.  8  Pick.  88;  19  Am. 
Dec.  306. 

6    I^t,  ch.  19. 

6  Reed  v,  Copeland,  50  Conn.  472;  47  Am.  Rep.  083. 

7  Madeira's  Appeal,  8  Cent  Rep.  812;  Witt  v.  Ami88»  1  Best  A 
Smith,  109. 

8  Re  Crawford,  113  N.  Y.  560.  But  In  Grangfac  v.  Arden,  10  Johns. 
293,  It  was  held  that  by  a  father's  writing  the  name  of  a  child  on  a 
lottery  ticket.  anH  saving  after  it  had  drawn  a  prise  that  he  had 
given  it,  a  valid  gift  was  established.    And  see  anU,  1 120. 
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2  190.  Gift  of  ohoiM  in  action,  continued  —A  gift  of 
the  donor's  own  check  payable  to  the  order  of  the 
donee  is  not  a  good  gift,  unless  the  donee  obtains  the 
money  in  the  lifetime  of  the  donor,  for  his  death  is  a 
revocation  of  the  authority  to  pay.*  The  gift  of  a  check 
payable  at  a  future  day,  or  at  some  period  of  time  after 
the  maker's  death,  is  not  a  perfect  gift,  because  the 
drawer  may  make  other  checks,  and  thus  retaining 
control  of  the  fund,  there  is  no  delivery  of  the  subject- 
matter  of  the  gift.*  But  where  a  lender  of  money  takes 
a  promissory  note  payable  to  him  if  demanded,  and  if 
not,  then  after  his  death,  to  B,  it  is  a  good  gift,  inter 
vivoSy  to  B.>  It  has  also  been  ruled  that  a  gift  was  estab- 
lished, where  decedent  indorsed  on  a  note,  "I  transfer 
the  within  note  as  a  gift  to  B,"  and  gave  it  to  his  nephew 
with  directions  to  give  to  B  after  his  death.*  The  blank 
indorsement  and  delivery  of  a  bond  vest  the  donee 
with  all  the  rights  to  it.*  Where  a  chattel  mortgagee 
has  taken  possession  of  the  articles  after  a  breach,  the 
mortgagor  may  make  a  parol  gift  of  his  equity  of  re- 
demption.* A  promissory  note  payable  to  bearer  may 
be  tlie  subject  of  a  gift  by  more  delivery ,t  but  if  pay- 
able to  the  donor's  order  it  should  be  indorsed  if  the 
gift  is  inter  vivos,^ 

1  Simmons  v.  Cincinnati  Savlnjirs  Society,  3t  Ohio  St  457;  27  Am. 
Kpp.  521;  Consf^r  r.  Snowden,  54  Md.  l?.'^;  39  Am.  Rep.  368:  (;arr  v. 
Silloway,  ill  Mass.  24.  But  see  Bromley  v.  Brunton,  Law  R.  6  Eq. 
275,  where.  It  belnff  the  banker's  fault  that  the  check  was  not  paid 
when  presented,  the  gift  was  upheld.  If  the  bank  accept  or  certify 
tTie  check,  the  gift  is  perfected:  Simmons  v.  Savinars  Society,  svpra. 
And  so  it  also  is  when  deposited  in  auottier  bank  and  drawn  affamst: 
Rolls  V.  Pearce,  5  Ch.  D.  730. 

2  Curry  v.  Powers,  70  N.  Y.  212:  26  Am.  Rep.  577;  Appeal  ol 
Waynesbury  College,  111  Pa.  St.  130;  56  Am.  Rep.  262. 

8   Blanchard  v.  Sheldon,  43  Vt  512. 

4   Meriwether  v.  Morrison,  78  Ky,  672. 

6  McNuIty  i».  Cooper,  3  Gill  <ft  J.  214.  Otherwise  If  not  delivered: 
Cox  V.  Sprlgg,  6  Md.  274. 

A   Stone  V.  Jenks,  142  Mass.  519. 

7  Bradley  v.  Hunt,  5  Gill  «&  J.  54;  28  Am.  Dec.  597. 
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8  Bradley  v.  Hunt.R  Gill  A  J.  54.  But  the  Indorsement  is  per- 
haps not  absolutely  necessary:  Qrover  v.  Grover,  24  Pick.  261 ;  35 
Am.  Dec.  819. 

g  191.  Forgiveness  of  debts. — When  a  creditor  volun- 
tarily relinquishes  his  claim  against  the  debtor,  animo 
donandu  the  transaction  is  called  a  forgiveness  of  debt. 
But  in  such  case,  the  usual  requisites  of  a  gift  must  be 
shown  to  exist,  viz.,  an  intension  to  give,  an  accept- 
ance, and  in  most  instances,  some  act  on  the  part  of  tlie 
donor,  such  as  a  delivery  of  something  to  the  donee, 
or  a  destruction  of  the  evidence  of  his  obligation,  or 
directions  that  it  be  destroyed.  Wliat  is  necessary, 
however,  depends  upon  the  facts  of  the  particular  case. 
Mere  declarations  of  a  creditor  tliat  he  intends  to  re- 
lease a  debt  do  not  constitute  a  release  in  equity  unless 
accompanied  by  some  act  which  amounts  to  a  release 
at  law,^  or  by  some  other  act  from  which  the  animus 
donandi  may  be  clearly  inferred.*  The  payment  of  a 
smaller  sum  than  that  due,  although  a  receipt  in  writ- 
ing for  the  whole  be  given,  is  not  per  se  a  release  of  the 
balance  of  the  debt,  for  there  is  no  consideration  for  the 
promise  to  release.'  The  most  effectual  way  of  forgiv- 
ing a  debt  is  by  the  execution  and  delivery  of  a  release 
under  seal.*  Such  a  release,  at  least  in  those  States 
where  the  common-law  rule  has  not  been  clianged,* 
extinguishes  the  debt  so  completely  that  a  subsequent 
promise  by  the  former  debtor  to  pay  it,  unlike  a  prom- 
ise to  pay  a  debt  barred  by  limitations,  gives  rise  to  no 
right  of  action.* 

1  Irwin  V.  Johnson,  36  N.  J.  Eq.  W8;  27  Alb.  L.  J.  287.  The  rule  Is 
stated  in  this  case  too  strongly  to  be  in  accordance  with  the  decis- 
ions cited  in  the  next  section. 

2  Poat,  i  192,  n. 

3  Cumber  v.  Wane,  1  Smith's  Lead.  Cas.  341;  Bunge  v.  Koop,  48 
N.  Y.  225;  8  Am.  Rep.  548;  Qelser  v.  Kershner,  4  Gill  A  J.  aW;  23 
Am.  Dec.  566;  .Tones  i\  Rlcketts,  7  Md.  1;  Campbell  v.  Booth,  8  Md. 
115;  Harrison  t'.  Wilcox,  2  Johns.  449;  Seymour  v.  Minturn,  17  Johns. 
169;  8  Am.  Dec.  380.  But  "  the  gift  of  a  horse,  a  hawk,  or  a  robe,  In 
satlsfactiou  is  good.    For  it  shall  be  intended  that  a  horse,  a  tiawk, 
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or  a  robe  might  be  more  beneficial  to  the  plaintiff  than  money,  In 
respect  of  some  cifcumstaoce,  or  otherwise  the  plaintiff  would  not 
have  accepted  it  in  satisfactlonj "  Plnnel's  Case,  5  Co.  iiep.  117, 
afiirmed  in  Foalces  v.  Beer,  9  A  pp.  Cas.  606. 

4  LamfHrey  v.  Lamprey,  29  Minn.  151;  IiigerROlI  v.  Martin,  68  Md. 
67;  42  Am.  Bep.  822;  In  re  Campbell's  Estate,  7  Pa.  St.  100;  47  Am. 
DecSOa. 

6  Hale  V.  Rice,  124  Mass.  293;  Warren  v.  Whitney,  24  Me.  Ml;  41 
Am.  Dec.  406:  Shepard  t».  Rhodes,  7  R.  I.  470;  84  Am.  Dec.  57:i;  Mont- 

!:omery  v.  Lampton,  3  Met.  (Ky.)  419;  Ingersoll  v.  Martin,  58  Md.  67; 
i  Am.  Rep.  322.    Oontroy  WUllng  v.  Peters,  12  Serg.  <ft  R.  179. 

3  192.  Forgiyeness  of  debts,  oontinned.  —  A  debt  may 
be  effectually  forgiven  in  many  otlier  ways  than  by  tlie 
execution  of  a  release  under  seal.  TIiuh  tlie  delivery 
of  a  promissory  note  by  the  payee  to  the  maker,  with 
the  intention  of  making  a  gift,  extinguishes  the  claim. ^ 
The  note  in  such  case  need  not  be  indorsed  by  the 
payee.'  Where  a  donor  destroyed  her  grandson^s 
promissory  notes,  saying  that  slie  did  not  desire  he 
should  pay  them,  it  was  held  that  a  valid  gift  had  been 
made.'  But  where  a  man  directed  his  wife  to  burn  his 
nephew's  notes,  which  was  not  done,  the  gift  is  incom- 
plete, for  the  power  to  do  so  expired  with  the  donor.* 
A  delivery  by  the  mortgagee  to  tlie  mortgagor  of  the 
mortgage  note  and  a  satisfaction,  with  the  animus  da- 
nandiy  constitutes  a  complete  gift.^  Where  a  father, 
holding  a  mortgage  from  his  son  and  intending  to 
malice  him  a  gift,  signed  a  receipt  for  a  part  of  the 
amount  secured  by  the  mortgage,  in  which  it  was 
stated  that  that  sum  should  be  indorsed  on  the  mort- 
gage, it  is  a  valid  gift  of  the  debt  pro  tantOy  although 
the  indorsement  was  not  made,  the  receipt  having  been 
delivered.'  But  where  a  father,  who  held  a  mortgage 
from  his  daughter,  signed  a  release  of  the  note  and 
mortgage  which  he  kept  with  the  instrument  itself  in 
his  safe  till  his  death,  the  transaction  was  held  not  to 
amount  to  a  valid  gift  for  lack  of  delivery,  and  it  could 
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not  operate  as  a  declaration  of  trust,  because  there  was 
no  expression  of  an  intention  to  be  trustee.^ 

1  Marston  v.  MarRton,  64  N.  H.  146;  In  re  Campbeirs  Estate,  7 
Pa.  St.  100;  47  Am.  Dec.  503;  Trowell  v.  Carraway,  10  Heisk.  104. 

2  Hale  v.  Rice,  124  Mass.  292. 

3  Darlaiid  v.  Taylor,  52  Iowa,  503;  35  Am.  Rep.  285. 

4  In  re  Campbell's  Estate,  7  Pa.  St.  100;  47  Am.  Dec.  603. 

5  Henschel  v.  Maurer,  63  Wis.  576;  2  Am.  St.  Rep.  757. 

6  Carpenter  v.  Suule,  83  N.  Y.  251;  42  Am.  Rep.  248.    Cf.  Green  v. 
Langdon,  28  Mich.  221. 

7  Brunn  v.  Scbuett,  59  Wis.  261;  48  Am.  Rep.  499. 

i  193.  Same  sabject,  continaed. — In  another  case,  which 
may  be  mentioned  as  a  further  illustration  of  a  forgive- 
ness of  a  debt,  the  plaintiff  had  an  account  of  upwards 
of  $800  against  the  defendant,  and  said  that  he  would 
give  him  the  debt.  The  parties  supposed  the  gift  would 
not  be  good  in  law  without  the  payment  of  something, 
and  the  defendant  accordingly  paid  one  dollar,  receiv- 
ing from  plaintiff  a  receipt  in  full  of  all  accounts,  while 
the  plaintiff  balanced  defendant's  account  by  cash  and 
"gift."  This  was  held  to  be  a  complete  gift  because 
the  delivery  was  all  that  the  subject-matter  was  capa- 
ble of.^  Where  A,  on  his  death-bed,  said  to  his  execu- 
trix that  he  had  the  bond  of  B,  but  when  he  died  B 
should  have  it,  and  should  not  be  troubled  for  it,  it  was 
held,  on  a  bill  by  B,  that  the  bond  should  be  delivered 
up  and  canceled.'  In  another  case,  it  appeared  that  B 
had  borrowed  £1.100  from  his  stepmother,  who  lived 
in  his  house,  paying  £212  a  quarter  for  board,  and  it 
was  agreed  that  the  debt  should  be  paid  off  by  the  de- 
duction of  £100  from  each  quarter's  payment.  Deduc- 
tions of  this  amount  were  made  for  two  quarters,  but 
on  the  third  quarter  day  the  creditor  refused  to  make 
any  further  deductions,  saying  that  she  did  not  wish 
to  have  any  more  of  the  money  returned,  and  paid  the 
full  amount  of  £212,  and  continued  down  to  the  time 
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of  her  death  (which  occurred  more  than  four  years 
afterwards),  to  pay  B  the  like  quarterly  sum.  6  was 
appointed  sole  executor  of  his  stepmother,  and  proved 
the  will.  It  was  held  that  the  debt  was  gone :  (1)  Be- 
cause the  appointment  of  B  as  executor  released  the 
debt  at  law,  and  any  claim  in  equity  was  rebutted  by 
evidence  of  a  continuing  intention  on  the  part  of  the 
executrix  to  give.  (2)  Because  the  intention  of  the  ex- 
ecutrix to  give  B  the  sum  of  £900  was  completed  by 
nine  quarterly  payments  of  £212  each.' 

1  Gray  v.  BartOD,  65  N.  Y.  68;  14  Am.  Bep.  181. 

2  VVekett  v.  Raby,  3  Brown  Pari.  C.  18.  In  Story  on  Equity  Juris- 
prudence,  }  706,  this  case  Is  referred  to  as  carrying  the  doctrine  of  an 
equitable  extinguishment  of  a  debt  to  the  very  verge  of  the  law: 
wetkett  V.  Baby  was  approved  in  Linthicum  v.  Llnthicum,  2  Md. 
Ch.  21,  where  a  single  bill  was  decreed  to  be  canceled  upon  proof 
that  the  deceased  obligee  did  not  Intend  to  exact  payment  or  the 
money  due  upon  it,  but  treated  it  as  a  gift,  and  abandoned  it  as  a 
debt,  although  this  evidence  consisted  entirely  of  parol  declarations 
of  the  decedent.    But  see  Henderson  v.  Henderson,  21  Mo.  379. 

3  Strong  v.  Bird,  Law  B.  18  Eq.  316.  See,  also,  as  to  forgiveness 
of  debts,  Moore  v.  Darton,  4  De  Gex  4  S.  517;  Leddel  v.  Starr,  5 
Green,  C.  E.  274;  overruled  by  Irwin  v.  Johnson,  36  N.  J.  Eg.  848, 
where  the  Vice-Chancellor's  decree  was  reversed:  Otis  v.  Beck- 
with,  49  111.  121. 

2  194.  Gifts  by  way  of  dedaratioii  of  trust.— The  law 
relating  to  the  creation  of  voluntary  trusts  of  personal 
property  has  been  discussed  in  a  previous  part  of  this 
work.^  It  is  there  shown  that  if  the  owner  of  property 
makes  a  formal  declaration  that  he  holds  it  in  trust  for 
a  volunteer,  or  if  he  transfers  it  to  a  third  person  with 
directions  to  hold  it  as  trustee  for  the  object  of  his 
bounty,  a  valid  trust  enforcible  in  equity  has  been 
created.  But  in  some  cases  where  the  owner  did  not 
intend  to  be  a  trustee,  but  intended  to  make  a  gift  which 
failed  for  lack  of  delivery,  such  imperfect  gift  was  sus- 
tained as  a  declaration  of  trust.^  These  cases,  however, 
have  been  disapproved  in  later  decisions.'  In  one  of 
them,*  Jessell,  M.  K.,  said  :  '^  A  man  may  transfer  his 
property  witliout  valuable  consideration  in  one  of  two 
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ways ;  he  may  either  do  such  acts  as  amount  In  law  to 
a  conveyance  or  assignment  of  the  property^  and  thus 
completely  divest  himself  of  the  legal  ownership,  in 
which  case  the  person  who  by  those  acts  Boqnires  the 
property  takes  it  beneficially  or  in  trust,  as  the  case 
may  be ;  or  the  legal  owner  of  the  property  may,  by 
one  or  other  of  the  modes  recogniz^ed  as  amounting  to  a 
valid  declaration  of  trust,  constitute  himself  a  trustee, 
and,  without  an  actual  transfer  of  the  legal  title,  may 
so  deal  with  the  property  As  to  deprive  himself  of  its 
beneficial  ownership  and  declare  that  he  will  hold  it 

from  that  time  forth  on  trust  for  the  other  person 

The  true  distinction  appears  to  me  to  be  plain  and  be- 
yond dispute ;  for  a  man  to  make  himself  a  trustee, 
there  must  be  an  expression  of  intention  to  become 
trustee,  whereas  words  of  present  gift  show  an  inten- 
tion to  give  over  property  to  atiother,  and  not  retain  it 
in  the  donor's  own  hands  for  any  purpose,  fiduciary  or 
otherwise."  In  the  case  of  a  gift  of  a  savings  b^iuk 
deposit  some  American  cases  have  upheld  incomplete 
gifts  as  declarations  of  trusts.^  But  it  may  be  regarded 
as  a  general  rule  that  an  imperfect  gift  will  not  be  en- 
forced as  a  trust.'  When  the  facts  of  the  cacse,  how- 
ever, justify  it  the  trust  will  be  implied  without  express 
words.  Thus  where  a  husband  told  his  wife  that  he  had 
given  her  $3,000,  had  that  amount  credited  on  his  books 
to  her  account,  and  mingled  with  funds  belonging  to 
her  in  his  possession,  interest  being  paid  her  on  the 
whole,  this  was  held  to  be  an  executed  gift  followed  by 
an  express  trust,  in  the  form  of  an  account  for  it,  in  force 
up  to  the  time  of  his  death  J  If  the  trust  fails,  or  is  not 
clearly  declared,  the  trustee  takes  fbr  the  next  of  kin.* 

1  Ante,  ch.  11. 

2  Morgan  v.  Malleson,  Law  B.  10  £q.  475;  Richardson  v.  HIcbard- 
son,  Law  K.  3  Eq.  686. 
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8  Richards  v.  Delbridiire,  Law  R.  18  Eq.  11;  Moore  v.  Moore,  Law 
R.  18  Eq.  474;  Warrlnffer  v.  Rogers,  Law  R.  16  Eq.  340;  Heartley  v, 
Nicholson,  Law  R.  19  Eq.  233;  Breton  v.  Woolren,  17  Ch.  D.  420. 

4   Richards  v.  Delbrldge,  Law  R.  18  Eq.  11. 

fi   Davis  V.  Ney,  125  Mass.  600;  28  Am.  Rep.  272.    See  post^  ch.  19. 

6  Young  V.  Yonng,  80  N.  Y.  422;  36  Am.  Rep.  634;  Pope  v.  Barling- 
ton  Bank,  56  Vt.  284;  48  Am.  Rep.  781;  Taylor  v.  Henry, 48  Md.  560;  30 
Am.  Rep.  486;  ante,  i  120,  n.  11. 

7  Crawford's  Appeal,  61  Pa.  St.  62;  100  Am.  Dec.  609. 

8  Sheedy  v.  Roach,  124  Mas&  472;  26  Am.  Rep.  680. 

g  195.  Gifts  from  parenti  to  ohildren.-^In  the  case  of 
gifts  between  parents  and  children,  living  together,  less 
proof  is  requh'ed  to  establish  the  delivery  and  separate 
possession  of  the  donee  than  in  other  cases.^  But  an- 
intention  on  the  part  of  the  donor  to  make  an  imme- 
diate present  gift  must  be  shown.'  So  where  a  father- 
gives  domestic  animals,  etc.,  to  his  daughter,  living  with 
him,  mere  words  of  gift  are  sufficient 'to  establish  it,  and 
the  fact  tliat  the  donor  may  continue  to  exercise  some 
control  over  the  thing  given  is  immaterial.*  When  a 
father  brands  cattle  with  his  daughter's  name,  and  re- 
cords the  brand,  the  gift  is  perfect,*  After  a  father  has 
given  to  his  daughter,  living  with  him,  a  piano,  he  has 
no  farther  power  over  it,  and  a  subsequent  mortgage  of 
it  by  him  confers  no  right  on  the  mortgagee.^  And  it 
makes  no  difference  if  the  daughter  leaves  the  parental 
home,  the  piano  remaining  there.'  When  a  parent  per- 
mits chattels  to  remain  for  a  long  period  in  the  separate 
possession  of  a  child,  a  gift  is  presumed ;  ^  and  the  same 
presumption  is  made  when,  upon  a  child's  marriage, 
he  sends  articles  to  her  house.^  It  is  sometimes  said 
that  a  gift  of  money  or  property  by  a  parent  to  a  child 
is  presumptively  an  advancement.®  But  most  cases 
hold  that  whether  it  is  an  advancement  or  not  depends 
upon  the  intention  of  the  donor,  which  must  be  made 
to  appear  in  some  wa3\^<' 

1   Love  V.  Francfn,  63  Mich.  181;  6  Am.  St.  Rep.  29a 
Bbant.  P.  P.  — 26. 


2  196  GIFTS  INTER  VIVOS.  290 

2  In  re  Bldgeway,  15  Q.  B.  D.  447;  Poormaa  v,  Kllgore,  26  Pa.  St. 
865;  67  Am.  Dec.  425. 

3  Danley  v.  Hector,  10  Ark.  211;  50  Am.  Dec.  242;  Martrlck  v.  Lin- 
field,  21  Pick.  825;  32  Am.  Dec.  265;  Sims  v.  Sims,  8  Port.  449;  33  Am. 
Dec.  293;  Lowther  v.  Lowther,  30  W.  Va.  103.  But  cf.  Reid  «.  Colcock, 
1  Nott  &  McG.  582;  9  Am.  Dec.  729;  Collins  v.  Loftus,  10  Leigh,  5;  34 
Am.  Dec.  719. 

4  Hillebrant  v.  Brewer,  6  Tez.  45;  55  Am.  Dec.  757. 

5  Kellogg  V.  Adams,  51  Wis.  188;  87  Am.  Rep.  B1&,  Cf.  Fletcher  v. 
Fletcher,  55  Vt.  325. 

6  Ross  V.  Draper,  55  Vt.  404;  45  Am.  Rep.  624. 

7  Hollowell  V.  Skinner,  4  Ired.  165;  40  Am.  Dec.  431;  De  Qraffen- 
reld  V.  Mitchell,  3  McCord,  506;  15  Am.  Dec.  648;  Harris  v.  Hopkins, 
43  Mich.  272;  38  Am.  Rep.  180;  Ridgway  v.  English,  22  K.  J.  L.  409. 

8  Olds  V.  Powell,  7  Ala.  652;  42  Am.  Dec.  605.  But  this  may  be  re- 
butted by  declarations  of  the  son-in-law  that  the  property  was 
loaned:  Rich  v.  Mobley,  83  Ga.  85. 

9  Graves  v.  Spedden,  46  Md.  533;  DlUe  v.  Webb,  61  Ind.  85;  Stokes- 
berry  v.  Reynolds,  57  Ind.  425.  Qf.  2  Pomeroy's  Equity  Jurispru- 
dence, i  1039.  In  Cerney  v.  Pawlot.  66  Wis.  262,  it  was  held  that 
where  the  lender  of  money  directs  the  note  and  mortgage  therefor 
to  be  executed  In  the  name  of  his  daughter,  it  is  a  gift  by  way  of 
advancement. 

10  Wallace  v.  Reddick.  119  111.  151 ;  Comer  v.  Comer,  119  HL  170; 
De  Caumont  v,  Morgan,  104  N.  Y.  73;  Miller's  Appeal,  40  Pa.  St.  57;  80 
Am.  Dea  556,  n.,  559. 

J  196.  Oifts  between  husband  and  wife. — The  common- 
law  rule  was  that  a  man  could  not  make  a  valid  gtft  to 
his  wife  during  coverture.^  But  it  is  settled  by  Ameri- 
can cases  that  a  gift  by  a  husband  to  his  wife,  not  in 
prejudice  of  the  rights  of  his  creditors,  is  as  valid  as  a 
gift  between  any  other  parties.*  Such  gift,  however, 
must  be  established  by  clear  and  satisfactory  proof, 
although,  on  account  of  the  relationship  between  the 
donor  and  donee,  an  open  change  of  possession  is  not 
necessary .3  When  a  wife  permits  her  husband  to  re- 
ceive and  dispose  of  the  income  of  her  estate,  it  is  pre- 
sumed to  be  a  gift,  and  he  cannot  be  made  to  account 
therefor  until  his  implied  authority  be  revoked.*  When 
a  husband  expends  his  labor  in  cultivating  land  belong- 
ing to  his  wife,  or  in  erecting  improvements  thereon, 
his  creditors  have  no  right  to  claim  the  products  of  the 
land,  or  the  improvements  so  made.^    A  debtor  cannot 
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be  compelled  to  labor  for  his  creditors.*  The  mere  fact 
that  a  married  woman  allows  her  husband  to  exercise 
a  general  control  over  her  property  does  not  render  it 
liable  for  his  debts.^  But  if  by  his  labor  he  increases 
the  fund  placed  by  her  in  his  hands,  such  surplus  is 
liable  for  his  debts,  although  he  may  have  carried  on 
business  as  her  agent.* 

1  Kitchen  v.  Bedford,  13  Wall.  413. 

2  Marshall  v.  Jaqaith,  134  Mass.  140;  Gamer  v.  Garner,  Busb.  Eq. 
1;  51  Am.  Dec.  683;  Fox  v.  Jones,  1 W.  Va.  205;  91  Am.  Dec.  883;  George 
V.  Spencer»  2  Md.  Ch.  353;  Warren  v.  Brown,  25  Miss.  66;  57  Am.  Dec. 
191,  n.;  Deming  v.  Williams,  26  Conn.  226. 

3  Davis  V.  Zimmerman, 40  Mich. 25;  Marshall  v.  Jaqulth,  134  Mass. 
140;  Erdman  v.  Rosenthal,  60  Md.  312;  Armltage  v.  Mace,  96  N.  Y.  5;i8. 

4  McLore  v.  Lancaster,  24  8.  C.  273;  58  Am.  Rep.  259;  Lyon  v.  Green 
Bay  etc.  Co.  42  Wis.  648;  Driggs  Bank  v.  Norwood,  50  Ark.  42;  7  Am. 
St.  Bep.  78;  Tyson  v,  Tyson,  54  Md.  35;  Diggs  v.  McCnllough,  69  Md. 
502. 

6  Webster  v.  Hlldreth,  33  Vt.  457;  78  Am.  Dec.  632;  Moore  v. 
Lampton,  80  Ind.  304;  Cooper  v.  Ham,  49  Ind.  405;  Feller  v,  Alden, 
at  Wis.  301;  99  Am.  Dec.  173. 

6  Rush  V.  Vought,  55  Pa.  St.  437;  93  Am.  Dec.  769. 

7  Dean  v.  Bailey,  50  111.  481 ;  99  Am.  Dec.  533. 

8  Glidden  v.  Taylor,  16  Ohio  St.  509;  91  Am.  Dec  98;  Robinson  v, 
Brems,  90  111.  355.    Cf.  Erdman  v.  Rosenthal,  60  Md.  312. 

J  197.  CUfts  to  charities. — A  vohmtary,  unexecuted 
promise  to  give  money  to  a  charitable,  religious,  or  edu- 
cational institution,  unlike  a  promise  to  give  to  an  indi- 
vidual, is  sometimes  enforced  as  a  contract.  When 
expenditures  have  been  made,  or  liabilities  incurred, 
by  the  donee  on  the  faith  of  the  subscription,  it  is  sup- 
ported on  the  ground  that  the  detriment  to  the  prom- 
isee is  a  suflQcient  consideration.'  But  such  promise 
is  not  enforcible  if  no  liabilities  have  been  incurred.' 
Such  promise  may  be  revoked  before  acceptance  by 
doing  the  act  contemplated,  and  the  death  of  the  sub- 
scriber, before  liability  is  incurred  by  the  donee,  is  a 
revocation.'  The  promise  is  merely  a  good  intention 
which  does  not  survive,  and  the  executors  of  the  prom- 
isor have  no  power  to  bind  his  estate  by  assent,*    Where 
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a  promissory  note  to  a  theological  seminary  was  condi- 
tioned upon  the  use  of  the  interest  of  the  amount  for  a 
specilic  purpose,  and  was  accepted  by  the  seminary 
after  the  death  of  the  maker,  the  note  was  held  to  be 
not  a  gift  but  a  promise.  If  the  terms  had  been  ac- 
cepted before  his  death  by  an  agreement  of  the  donee 
to  assume  the  duties  of  the  condition,  the  promise 
would  have  been  supported.^ 

1  Cottage  St.  Church  v.  Kendall,  121  Mass.  628;  23  Am.  Rep.  286; 
Gittlngs  V.  Mayhew,6  Md.  114;  Cooper  v.  MeCrlmmlm,  33  Tex.  383;  7 
Am.  Bep.  268;  Philomath  College  v.  Hartless,  6  Or.  158;  25  Am.  Rep. 
610;  Commrs.  v.  Perry,  5  Ohio,  66;  Trnsteee  v.  Garvey,  53  111.401;  5 
Am.  Rep.  61;  Presby.  Soc.  v.  Beach,  74  N.  Y.  72;  Chambers  v,  Cal- 
huun,  18  Pa.  St.  13;  55  Am.  Dec.  683. 

2  Simpson  College  v.  Tuttle,  71  Iowa,  686;  Relmensnyder  v.  Gans, 
no  Pa.  St  17:  Helfenstein's  Estate,  77  Pa.  St.  328;  18  Am.  Rep.  449, 
and  cases  in  note  1,  srwra.  But  in  some  instances  such  subscriptions 
have  been  supported,  although  no  liability  had  been  incurred,  od 
the  ground  that  the  mutuality  of  the  promises  was  sufficient  con- 
sideration. See  George  v.  Harris,  4  N.  H.  535;  17  Am.  Dec.  446; 
Underwood  v.  Waldron,  12  Mich.  73;  Lathrop  v.  Knapp,  27  Wis.  214; 
Pierce  v.  Ruby,  5  Ind.  69. 

3  Pratt  V.  Trustees,  93  III.  475;  84  Am.  Rep.  187;  Church  v.  Cooper, 
112  N.  Y.  517;  Helfenstein's  Estate,  77  Pa.  St.  328;  18  Am.  Rep.  449; 
Foust  V.  Bd.  of  Pub.  8  Lea,  552. 

4  Twenty-third  St.  Church  v.  Cornell,  117  N.  Y.  601. 

5  Helfenstein's  Estate,  77  Pa.  St.  328*  18  Am.  Rep.  449. 

i  198.  Bevocation— Life  insarance  pollciefl— Beenming 
possession. — When  a  gift  is  once  perfected,  and  has  been 
made  unconditionally,  it  operates  as  a  transfer  of  the 
right  in  rem  to  the  donee,  and  it  is  beyond  the  power  of 
the  donor  to  revoke  or  recall  it.^  In  the  case  of  the  gift 
of  a  life  insurance  policy,  i.  e.,  where  one  has  caused 
his  life  to  be  insured  for  the  benefit  of  another,  most 
cases  hold  that  the  beneficiary  named  in  the  policy  has 
a  vested  interest  therein  which  cannot  be  controlled  by 
the  party  originally  procuring  it,  or  by  the  company  in 
conjunction  with  him.^  When  a  chattel  has  been  given, 
the  fact  that  the  donor  retains  or  resumes  possession  of 
it  is  generally  evidence  to  show  that  the  alleged  gift 
was  not  complete.'    But  this  retention  of  possession 
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may  be  satisfactorily  accounted  for,  as  by  proof  of  an 
agreement  to  pay  liire.^  And  when  the  donor  resumes 
possession  upon  an  express  condition,  there  is  no  re- 
scission of  the  gift.^  So  if  after  the  gift  is  complete,  the 
donee  requests  the  donor  to  keep  the  article  for  him, 
the  validity  of  the  donation  is  not  thereby  affected.^* 

1  2  Blacfcst.  Com.  441;  2  Kent  Com.  440;  Sanborn  v.  Goodtane,  28 
N.  H.  48;  59  Am.  Dec.  898;  NcNulty  v.  Cooper,  8  Gill  &  3.  214;  Parker 
t>.  BIclcs,  8  Jones  (N.  C.)  447.  As  to  revocation  of  the  gift  of  an  account 
against  a  third  party,  see  Chandler  v.  Chandler,  A2  Ga.  612.  Some 
cases,  of  doubtful  authority,  have  said  that  parental  gifts  might  be 
recalled:  Cranz  v.  Kroger,  22  111.  74;  Stovalf  v.  Johnson,  17  Ala.  14. 
Under  article  1500  of  the  Civil  Code  of  Louisiana  a  gift  may  be  re- 
voked on  account  of  th  ingratitude  of  the  donee  in  the  three  follow- 
ing cases:  (1)  If  the  donee  has  attempted  to  take  the  life  of  the  donor. 
(2)  If  he  has  been  guilty  towards  him  of  cruel  treatment,  crimes,  or 
grievous  injuries.  (3)  If  he  has  refused  him  food,  when  in  distress. 
This  provision  Is  founded  on  article  955  of  the  Code  Napoleon. 

2  Washington  Central  Bank  v.  Hume,  128  U.  8. 1(^:  Man.  Ins.  Co. 
V.  Smith,  44  Ohio  St.  156;  n8  Am.  Rep.  806;  Nat.  L.  Ins.  Co.  v.  Haley. 
78  Me.  288;  57  Am.  Rep.  807:  Barry  v.  Brune,  71  N.  Y.  281;  Whitehead 
V.  N.  Y.  Jm  Ins.  Co.  102  N.  Y.  143;  56  Am.  Rep.  787;  Conn.  Mut  L.  Ins. 
Co.  v.  Baldwin,  15  R.  1. 106;  Pllcher  v.  Ins.  Co.  33  La.  An.  332;  Pence 
V.  Makepeace,  65  Ind.  345.  Contra,  Gambs  v.  Ins.  Co.  50  Mo.  44;  Foster 
V.  GUe,  50  Wis.  603. 

3  Hitch  V.  Davis,  3  Md.  Ch.  2(ft;  Zimmerman  v.  Streeper,  75  Pa. 
St  177;  Daubenspeck  v.  Biggs,  71  Ind.  255. 

4  Blake  v.  Jones,  1  Ball.  Eq.  141;  21  Am.  Dea  630l  See,  also,  Ector 
V.  Welsh,  29  Ga.  443. 

5  Marston  v.  Marston,  64  N.  H.  146;  Howard  v.  Williams,  1  Ball. 
675;  21  Am.  Dec.  483. 

6  Grover  v.  Grover,  24  Pick.  261;  35  Am.  Dec.  319;  Whitford  v, 
Horn,  18  Kan.  455. 

i  199.  Qualified  and  conditional  gifts. — It  has  previ- 
onsly  shown  that  a  life  interest  with  remainder  over 
may  be  created  in  personal  property.*  But  snch  re- 
mainder cannot  be  created  oralI3^^  It  has  also  been 
shown  that  a  valid  gift  may  be  made  by  a  deed,  reserv- 
ing possession  to  the  donor  during  his  life.'  And  a 
reservation  of  the  right  to  recall  and  use  during  the  life 
of  the  donor  does  not  always  defeat  the  gift.*  A  donor 
has  the  right  to  impose  a  condition  upon  his  bounty, 
in  which  case  the  donee  acquires  a  title  when  he  has 
complied  with  the  condition.^ 
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1  ^n^e,  {110. 

2  Ragsdale  v.  Norwood,  38  Ala.  21;  79  Am.  Dec.  79;  Alderman  v. 
Chester,  U  Ga.  156. 

4  Blanchard  v.  Sheldon,  43  Vt.  512. 

5  Martrick  v.  LInfleld,  21  Pick.  325;  32  Am.  Dec  265;  Berry  v. 
Berry,  31  Iowa,  416;  Riegel  v.  Wooley,  81  Pa.  St  227. 

i  200.  Evidence  to  establisli  gifts.  —  Evidence  of  con- 
versations or  acts  contemporaneous  with  the  alleged 
gift  is  admissible  to  show  the  character  of  the  transac- 
tion.' The  fact  that  a  writing  was  executed  at  the  time 
is  important  as  showing  intention.^  If  the  circum- 
stances under  which  the  delivery  was  made  rendered 
it  uncertain  whether  a  loan  or  gift  was  designed,  subse- 
quent declarations  of  the  donor  that  he  intended  a  gift 
are  admissible.^  When  a  thing  has  been  expressly 
delivered  as  a  gift,  the  satisfaction  of  a  debt  will  not  be 
presumed.*  Evidence  of  the  subsequent  declarations 
of  the  donor  are  admissible  to  prove  an  intent  to  give 
and  the  other  constituents  4Df  a  gift.*  But  payment  of 
taxes  on  the  property  by  a  party  in  possession  is  not 
competent  evidence  to  show  that  a  gift  had  been  made.* 
And  evidence  of  what  an  alleged  donor  did  when  one 
of  his  children  married  is  not  admissible  to  show  what 
he  did  when  another  married,^ 

1  Bragg  V.  Massle,  38  Ala.  89;  79  Am.  Dec.  82. 

2  Ante,  i  ISA. 

3  Doty  V.  WUson,  47  N.  Y.  580. 

4  McClure  v.  Miller,  1  Ball.  Eq.  107;  21  Am.  Dec.  622. 

5  Harris  v.  Hopkins,  43  Mich.  272;  :«  Am.  Rep.  180;  Bhodes  «. 
Childs,  64  Pa.  St.  18;  Dean  v.  Dean,  43  Vt.  337:  Reld  v.  Colcock,  1  Nott 
&  McC.  592;  9  Am.  Dec.  729;  Blake  v.  Jones,  1  Ball.  £q.  141;  21  Axn. 
Dec.  530. 

6  Olds  V.  Powell,  7  Ala.  662;  42  Am.  Dec.  605. 

7  Olds  V.  Powell,  7  Ala.  652;  42  Am.  Dec.  605. 

i  201.  Gifts  fraudulent  as  to  creditors. — A  man  should 
be  just  before  he  is  generous,  and  the  general  rule  is 
that  a  gift  made  by  a  person  indebted  at  the  time  may 
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be  vacated  in  equity  by  his  creditors,  who  cannot  other- 
wise conveniently  obtain  satisfaction.  The  most  im- 
portant statute  on  the  subject,  which  has  been  more  or 
less  closely  followed  in  the  legislation  of  the  different 
States,  is  the  13  Eliz.  o.  5,  which  enacts  that  any  gift, 
grant,  alienation  of  lands,  tenements,  hereditaments, 
goods,  and  chattels,  by  which  creditors  are,  or  might 
be,  in  any  wise  disturbed,  hindered,  delayed,  or  de- 
frauded, shall  be  clearly  and  utterly  void,  frustrate, 
and  of  none  effect.  The  statute  does  not  expressly 
mention  voluntary  conveyances,  but  its  object  is  to 
declare  void  any  fraudulent  alienation  of  one's  prop- 
erty.^ A  merely  contingent  liability,  such  as  the  claim 
of  a  surety  against  the  principal,  is  sufficient  to  consti- 
tute a  debtor.'  In  regard  to  these  fraudulent  transfers, 
the  most  important  distinction  is  between  the  rights  of 
antecedent  and  subsequent  creditors.  When  a  man 
who  is  indebted  at  the  time  makes  a  gift  there  is  a 
ponma/cLcie,  but  not  conclusive,  presumption,  that  it  is 
fraudulent  as  to  existing  creditors,  and  when  the  trans- 
action is  attacked  by  them  it  is  not  necessary  to  prove 
actual  fraud.^  But  tliis  presumption  may  be  rebutted 
by  showing  that  the  donor  retained  property  amply 
sufficient  to  satisfy  his  subsisting  creditors,^  and  that 
til  ere  was  no  fraud  in  fact.*  The  burden  of  proving 
the  fairness  of  the  transaction  is  on  the  donee.^  In  the 
case  of  subsequent  creditors  who  attack  the  gift,  there 
is  no  presumption  that  it  was  fraudulent,  and  it  will, 
not  be  vacated  unless  proved  to  have  been  made  with 
Intent  to  delay,  hinder,  or  defraud  them.^  So  if  a  donor 
make  a  voluntary  transfer  of  his  property  in  contem- 
plation of  becoming  subsequently  indebted,  the  gift  is 
voidable.^  In  no  case  is  it  necessary  that  the  donee 
should  participate  in  the  fraudulent  intent.*  The  su*b- 
ject  of  transfers  of  pei'sonal  property  by  chattel  mort-  , 
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gage  and  bill  of  sale  in  fraud  of  creditors  is  disoussed 
in  a  subsequent  portion  of  this  work.^^ 

1  2  Pomeroy's  Equity  Jurisprudence,  {  969. 

2  Willlam8  v.  Banks,  11  Md.  198;  State  v.  Culler,  18  Md.  4S1;  Ben- 
son V.  Benson,  70  Md.  253. 

8  Jessup  V.  Johnston,  3  Jones  (K.  C.)  335;  67  Am.  Dec.  243;  Belford 
t7.  Crane,  16  N.  J.  Eq.  265;  84  Am.  Dec.  155;  Goodman  v.  Wlneland,  61 
Md.  449:  Grover  etc.  Co.  v.  Badclltf.  63  Md.  496;  Worthington  v.  Ship- 
ley, 5  Gill,  449;  Kehr  v.  Smith,  20  Wall.  31;  Horbach  t?.  Hill,  n2  U.  S. 
144;  Read  v.  Mosby,  87  Teiin.  759;  Heaton  v,  tibanklln,  115  Ind.  5i^; 
Marmon  v.  Hardwood,  124  111.  104. 

4  Bullitt  V.  Taylor,  34  Miss.  708;  69  Am.  Dec  412;  Terry  v.  O'Neal. 
71  Tex.  592;  Westmoreland  v.  Powell,  59  Ga.  256;  Boone  v.  Hardle,  »3 
N.  C.  470;  Welde  v.  Scotten,  59  Md.  72,80;  Babcock  v.  Eckler,  24  N.  Y. 
623;  Fellows  v.  Smith,  40  Mich.  689;  Rock  Island  Store  Co.  v.  WaTrod, 
76  Iowa,  479;  Freeman  v.  Pope,  Law  U.  5  Ch.  538. 

6   Grover  v.  Radcliif,  63  Md.  496,  502;  Carr  v.  Breese,  81 N.  T.  584. 

6  Elliuger  v.  Crowl,  17  Md.  361 ;  cases  in  note  4.  supra, 

7  Spirett  v.  Willows,  3  De  Gex,  J.  <&  S.  293;  Davidson  v.  Lanier, 
61  Ala.  318;  Jackson  v.  Miner,  lOl  III.  550;  Moore  t*.  Blondbelm,  19 
Md.  1?2;  Matthal  v.  Heather,  57  Md.  484;  Case  v.  Phelps,  39  N.  Y.  164. 

8  Horn  v.  Volcano  Water  Co.  13  Cal.  62;  73  Am.  Dec.  569:  Cramer 
V.  Reford,  2  Green,  C.  E.  %7;  90  Am.  Dec.  594;  Williams  v.  Banks,  11 
Md.  198. 

9  Beurman  v.  Van  Buren,  44  Mich.  496;  Laaghton  v.  Harden,  68 

Me.  208. 

10  Po«^  chs.  21-23. 
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CHAPTER  XVIII. 

GIFTS  CAUSA  MORTIS. 

(  202.  Introdnctory. 

{  203.  Nature  of,  generally. 

{  204.  Last  lllneaa—  Expectation  of  death. 

{  20JS.  Delivery. 

1  206.  Same  subject— IIIuHtratlons. 

{  207.  Gifts  catua  mortU  of  promissory  notes  and  checks. 

}  208.  Gift  of  bonds,  policies,  stock,  etc. 

2  209.  Forgiveness  of  debts  mortU  eauta, 
i  210.  Rights  of  the  donee. 

{  211.  Revocation  by  donor's  creditors,  etc. 

{  212.  What  may  be  given  mortis  catua, 

2  213.  Legacies  and  gifts  mortU  causa  compared. 

{  214.  Policy  of  the  law  concerning  such  gifts. 

I  808.  Introduotory.— The  kinds  of  gifts  treated  in 
the  last  chapter  are  absolute  and  unconditional  trans- 
fers of  property  between  living  persons,  where  no  revo- 
cation by  the  donor,  or  revesting  of  the  property  in 
him,  is  designed,  or  indeed  possible.  The  class  of  gifts 
to  be  now  considered  are  distinguished  from  those  in 
that  they  are  conditional  upon  tlie  happening  of  certain 
events,  and  since  these  conditions  follow  from  the  fact 
that  they  are  made  by  persons  in  peril  of  imminent 
death,  they  are  called  gifts  causa  mortiSj  or  with  a 
view  to  death.  They  are  in  one  sense  gifts  inter  vivos^ 
for  a  delivery  of  the  chattel,  living  the  donor,  with  the 
intent  to  give,  and  an  acceptance  by  the  donee  Is  essen- 
tial ;  but  the  term  gift  inter  vivos  has  become  appropri- 
ated to  the  unconditional  donation.  Since  our  law  on 
the  subject  of  gifts  mortis  causa  is  founded  on  the 
Boman  law,  the  following  description  of  such  a  gift 
from  the  Institutes  may  be  read  with  interest :  "A  gift 
on  account  of  death  is  that  which  is  made  in  contem- 
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platjon  of  death f  bh  where  any  one  gives  in  snch  a  way 
that  if  he  succumhs  to  the  peril,  the  thing  belongs  to 
the  donee,  but  if  he  escapes  the  peril  it  returns  to  the 
donor,  or  if  he  revokes  the  gift,  or  if  the  donee  die  be- 
fore him.  These  gifts  have  been  reduced  to  a  complete 
likeness  to  legacies.  Indeed,  it  having  seemed  doubt- 
ful to  jurists  whether  they  should  be  likened  to  simple 
gifts  or  to  legacies,  because  they  have  the  characteris- 
tics of  one  as  well  as  of  the  other,  and  as  the  opinions 
were  divided  upon  this  classification,  we  have  decided 
by  a  constitution  that  they  should  be  assimilated  almost 
altogether  with  legacies.  In  a  word,  there  is  a  donatio 
mortis  causa  when  the  giver  wishes  that  the  thing 
should  belong  to  himself  in  preference  to  the  donee, 
and  to  the  donee  in  preference  to  his  heir.  It  is  thus 
that  in  Homer  Telemachus  makes  a  gift  to  Pirseus: 
*  PirsBus,  since  we  do  not  know  what  will  be  the  result 
of  this  enterprise;  if  the  proud  claimants,  after  having 
secretly  killed  me  in  the  palace,  should  divide  among 
themselves  the  goods  of  my  father,  I  wish  that  you 
should  keep  these  gifts,  and  that  you  should  enjoy 
them,  rather  than  any  one  of  those.  But  if  I  cast  death 
and  destruction  among  them,  then,  indeed,  full  of  joy 
like  myself,  run  and  bring  them  to  me  at  the  palace.' "' 

1  Inst.  2, 7, 1.  See,  also,  Dig.  S9, 6.  Sed  mnrtU  cmua  donatio  lonpe 
differt  ah  ilia  vera  et  abaoluta  donntione,  quoe  ita  proflcUciturt  ut  nullo 
easu  revocetur;  et  ibi,  qut  donat,  Ulimi  potttu,  quam  se  habere  mavtUt; 
at  M,  qui  mortis  causa  donat,  ae  cofjitnt,  atqtie  amore  vitas  recepiate  po- 
Uwt,  quam  dedisse  mavtdL*  Dig.  39, 6,  35,  {  2. 

2  203.  Katnre  of,  genorally.— A  gift  mortis  causa  is  a 
voluntary  transfer  of  personal  property  made  by  a  per- 
son in  his  last  illness,  or  in  periculo  mortis,  upon  the 
condition  that  it  take  effect  only  in  the  event  of  the 
death  of  the  donor  from  the  then  existing  peril,  accom- 
panied by  a  delivery  of  the  Rubject-matter  of  the  gift 

to  the  donee.*    When  delivered,  the  donee  acquires  an 
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inchoate  title  to  the  tJiing  defeasible  npon  the  happen- 
ing of  any  one  of  the  foar  following  conditions  subse- 
quent: (1)  Actual  revocation  by  the  donor.  (2)  The 
donor's  recovery  from  tbe  illness  from  which  be  is 
then  sufifering.  (3)  The  donee's  death  before  that  of 
the  donor.  (4)  A  deficiency  of  assets  to  pay  the  debts 
of  the  donor.'  Unlike  ordinary  gifts,  a  mortis  causa 
donation  is  revocable  at  the  pleasure  of  the  donor.* 
But  a  man  may  make  a  valid,  unconditional  gift,  al- 
though in  his  last  illness ;  it  Is  a  question  of  fact  whether 
the  gift  was  made  in  contemplation  of  death.*  In  our 
law  a  gift  mortis  causa  is  not  like  a  legacy,  and  hence 
the  assent  the  executor  is  not  necessary  to  vest  title.^ 
The  donee  may  take  as  trustee,*  if  the  trust  is  clearly 
declared."  Such  a  gift  is  not  invalid,  because,  at  the 
same  time,  directions  as  to  other  property  of  a  void 
testamentary  nature  are  given.^  The  validity  of  a  gift 
causa  mortis  is  determined  by  the  law  of  the  place 
where  made,  and  not  by  that  of  the  domicile  of  the 
donor.* 

1  2  Blackst.  Com.  6t4;  2  Kent  Com.  444;  Mlchener  v.  Dale,  23  Pa. 
St.  59;  Basket  v.  HasseU,  107  U.  8.  002. 

2  As  to  the  points  of  similarity  and  dissimilarity  between  legacies 
and  gifts  mortis  eaiMa,  see  poit,  {  213. 

8  This  was  held  in  one  of  the  earliest  cases  on  the  subject:  Jones 
V.  Selby,  Prec.  Ch.  JW)  (1710).  See,  also,  Taylor  v.  Henry,  48  Md.  560, 
668;  30  Am.  Rep.  486;  Merchant  v.  Merchant,  2  Bradf.  432;  Mlchener 
V.  Dale,  23  Pa.  Ht.  69.  MortU  causa  donatio,  eUarn  dwn  pendet,  an  eon- 
valescere  possU  donator,  revocarl  potest:  Dig.  38, 6, 16. 

4  Hollev  V.  Adams,  18  Vt  206;  42  Am.  Dec.  508;  Henschel  v. 
Hanrer,  69  Xvis.  676;  2  Am.  St.  Rep.  757;  Grymes  v.  Hone.  49  N.  Y.  17; 
10  Am.  Rep.  313.  Every  gift  made  by  a  man  In  his  last  illness  is  not 
necessarily  a  mortis  emisn  g\ft;  there  must  be  an  Intent  to  make  it 
such:  Taylor  r.  Henrv,  48  Md.  550;  30  Am.  Rep.  486;  First  Nat.  Bank 
t'.  Balcom,  3.5  Conn.  351;  Rhodes  v.  Child,  64  Pa.  St.  18;  McCarty  v. 
Kearnan,  86  111.  291. 

5  Overton  v.  Sawyer,  7  Jones  (N.  C.)  6;  75  Am.  Dec.  444.  See  post, 
}213. 

e   Clongh  V.  Clongh,  117  Mass.  83. 

7  Henschel  v.  Maurcr,  69  Wis.  576;  2  Am.  St.  Bep.  767. 

8  Emery  v,  Clough,  63  N.  H.  552;  56  Am.  Rep.  543. 
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§  204.  Last  illnesB— Expectation  of  death.  — The  gift 
under  consideration  must  be  made  in  contemplation  of 
death  then  imminent ;  the  mere  apprehension  of  human 
mortality  is  insufficient.^  It  is  not,  however,  essential 
that  the  danger  of  death  should  arise  from  Bn  illness, 
although  in  point  of  fact  it  generally  does  so  arise ;  but 
an  existing  external  peril,  such  as  that  previously  de* 
scribed,  is  sufficient  to  support  the  donation.*  If  the 
donor  escape  the  contemplated  peril,  or  recover  from 
tiie  existing  illness,  the  gift  is  revoked,  althougli  he 
may  subsequently  succumb  to  a  similar  danger.*  Thus 
where  the  alleged  gift  was  made  in  March  and  the  donor 
died  in  December,  after  an  intermediate  recovery,  it  is 
not  effectual.*  Where  the  gift  was  made  in  April  and 
the  donor  died  in  July,  at  a  different  place,  and  it  was 
not  affirmatively  shown  that  she  died  of  the  same  dis- 
order without  an  intervening  recovery,  it  was  held  that 
there  was  a  failure  to  prove  one  of  the  requisites  of  a 
gift  mortis  cauaa.^  But  where  the  donor  died  of  the 
same  illness,  five  months  after  making  the  gift,  it  is 
yalid.^  No  doubt  a  soldier  on  the  eve  of  a  battle,  or  a 
criminal  under  sentence  of  death,  may  make  a  valid 
gift  mortis  cattsa;  but  the  mere  fact  that  one  is  a  soldier 
in  time  of  war  is  not  a  sufficient  peril  to  support  a  gift 
of  this  description.  Thus  a  conditional  donation  made 
by  a  soldier  at  a  distance  from  the  field  and  hence  iu  no 
expectation  of  imminent  danger  is  not  good,  although 
he  was  about  to  join  his  regiment.^  And  where  a  soldier 
about  to  go  to  the  seat  of  war  put  promissory  notes  in 
an  envelope  addressed  to  his  betrothed,  and  sent  them 
to  her  saying  that  if  he  never  came  back  he  wanted  her 
to  have  them,  and  he  subsequently  died  in  the  service, 
it  was  held  to  be  not  a  valid  gift  either  in  jyrcesenti  or 
causa  mortis,^  Where  a  husband  about  to  start  on  a 
Journey  gave  his  wife  an  accident  insurance  ticket,  say- 
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ing  that  if  he  were  killed  she  would  be  that  much  better 
off,  it  is  not  a  gift  as  against  creditors.' 

1  Dnffield  v.  Elwes,  1  BHgh  N.  8.  497;  Michener  v.  Dale,  23  Pa.  St. 
.W;  First  Nat.  Bank  v.  Balcom,  35  Conn.  351;  Taylor  v.  Henry,  •!«  Md, 
650;  30  Am.  Bep.  488. 

2  2  Kent  Com.  444;  8  Fomeroy's  Eqalty  Jarlsprudencc,  1 1146,  n.  1. 

8  Parker  ti.  Maraton,  27  Mo.  196;  Tate  v.  Hilbert,  2  Ves.  Ill;  Ward 
V.  Turner,  2  Ves.  Sr.  431. 

4  Weston  V.  Hight,  17  Me.  2»7;  85  Am.  Dec.  250. 

5  Conser  v.  Snowden,  54  Md.  175, 184;  89  Am.  Bep.  368.  See,  also, 
Staniland  v.  WUlett,  3  Macn.  <fe  G.  664. 

6  Grymes  v.  Hone,  49  N.  Y.  17;  10  Am.  Rep.  813. 

7  Smith  V.  Dorsey,  38  Ind.  451;  10  Am.  Rep.  US.  See,  also,  Irish 
V.  Nutting,  47  Barb.  370;  Craig  v.  Kittredge,  46  N.  H.  57.  A  contrary 
ruling  was  made  in  Gass  v.  Simpson,  4  Cold.  288. 

8  Llnsenbiffler  v.  Gonrley,  56  Pa.  St.  166;  94  Am.  Dec.  51. 

9  Williams'  Appeal,  106  Pa.  St  119;  51  Am.  Bep.  r05. 

i  205.  BeliTorj. — As  a  general  rule  the  same  com- 
plete delivery  is  required  in  gifts  mortis  causa  as  in 
gifts  inter  vivos.  There  must  be  a  parting  with  posses- 
sion and  dominion  over  the  object,  leaving  nothing  for 
the  donor  or  his  executor  to  do,  and  the  donee  must 
acquire  control,  legal  or  equitable,  while  the  donor  is 
alive.^  And  the  possession  must  be  retained  by  the 
donee,  for  if  the  donor  resumes  it,  the  gift  is  void.* 
The  delivery,  however,  may  be  made  to  a  tliird  person 
for  the  benefit  of  the  donee,  and  such  third  person  may 
make  the  actual  transfer  to  the  donee  after  the  giver's 
death.'  But  if  the  tiiird  person  to  whom  the  thing  is 
delivered  is  properly  to  be  regarded  as  the  ap^ent  of  the 
donor,  rather  than  the  agent  or  trustee  of  the  donee,  he 
cannot  make  deliveiy  after  the  donor's  death,  for  his 
authority  is  thereby  revoked.*  The  transfer  of  the  key 
under  which  the  goods  are  kept,  or  otlier  means  of  ac- 
quiring control,  is  a  sufficient  delivery,  "because,"  as 
Jjord  Hardwicke  said,  "it  is  the  way  of  coming  at  tlie 
possession,  or  to  make  use  of  the  thing."*    But  this 

rule  is  principally  applicable  to  bulky  articles  or  those 
bbjlnt.  p.  p.— 26. 
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'which  are  at  a  distance.  The  delivery  of  the  key  of  a 
tmnk  or  box  containiDg  articles  which  may  be  easily 
procured  and  passed  from  hand  to  hand  is  not  suffi- 
cient.* When  the  donee  is  already  in  possession  of  the 
thing,  words  of  gift  alone  are  not  effectual  to  create  a 
gift  mortis  ca^isaj 

1  Basket  v.  Hassell,  107  U.  S.  602;  Appeal  of  Walsh,  122  Pa^  St. 
177:  9  Am.  St.  Rep.  83;  Gano  v.  Fisk,  43  Ohio  St.  462;  54  Am.  Rep.  AI9; 
l^ewton  t'.  Snyder,  44  Ark.  42;  51  Am.  Rep.  5S7;  Case  v.  Dennison,  9 
R.  I.  88;  II  Am.  Rep.  222;  Bradley  t*.  Hunt,5 Gill  <&  J.  64;  23  Am.  Dec. 
597,  n.,  000;  McGrath  v.  Reynolds,  116  Mass.  568;  Fearlnf?  v.  Jones,  149 
Mass.  12;  SterUng  v.  WUkin8on,83  Va.  791;  Daniel  v.  Smith,  75  CaL 
648. 

2  Dunhar  v.  Dunbar,  80  Me.  152;  6  Am.  St.  Rep.  166. 

3  Clough  V.  Clough,  117  Mass.d3;  Sessions  v.  Mosely,4  Cnsh.  87; 
Grymes  v.  Hone, 491*.  Y.  17;  10  Am.  Rep.  313;  Borneman  f».  Sidltnger. 
15  Me.  429;  33  Am.  Dec  626;  Woodburn  v.  Woodburn,  12:1  III.  608; 
Waring  v.  Edmonds,  11  Md.  424;  Hill  v.  Stevenson,  63  Me.  :'64:  18 
Am.  Rep.  231;  Jones  v.  Deyer,  16  Ala.  221;  Moore  v.  Darton,  4  De  Gex 
A  S.  517;  Drury  v.  Smith,  1  P.  Wms.  404;  McCord  v.  McCord,  77  Mo. 
166. 

4  Walter  v.  Ford,  74  Mo.  195;  41  Am.  Rep.  312;  Gllmore  v.  White- 
sides,  Dud.  Eq.  14;  81  Am.  Dec.  563;  Farqnharson  v.  Cave,  2  Colly.  C.  C. 
856:  Bowers  v.  Heard,  10  Mass.  427;  Southerland  v,  Southerland,  5 
Bush,  59L 

5  Ward  V,  Turner,  2  Ves.  Sr.  481;  Tate  v.  Hllbert,  2  Ves.  Ill ;  Jones 
t'.  Selby,  Prec.  Ch.  300;  Smith  v.  Smith,  2  Strange,  955;  Cooper  v. 
Burr,  45  Barb.  9;  Jones  v.  Brown,  34  N.  H.  439. 

6  Hatch  V.  Atkinson,  56  Me.  324;  96  Am.  Dec.  464;  Coleman  v. 
Parker,  114  Mass.  :«;  Headly  v,  Kirby,  18  Pa.  St.  326;  Powell  v. 
Hellicar,  26  Beav.  261. 

7  Drew  v.  Hagerty,  81  Me.  231;  10  Am.  St  Rep.  25&  Bee  post, 
{  214. 

i  206.  Same  snlgeot— niattratioiis. — The  numerous 
cases  dealing  with  the  delivery  of  books  of  deposit  in 
savings  banks,  as  gifts  mortis  causa,  are  grouped  in  the 
next  chapter,  while  the  requisite  delivery  of  promissory 
notes  and  otlier  choses  in  action  is  discussed  in  the 
succeeding  action.  Illustrations  of  the  general  rnle  as 
to  the  delivery  of  other  things  than  these  are  found  in 
the  cases  cited  in  the  preceding  section  as  well  as  in 
those  here  referred  to.  It  has  been  shown  that  the 
donee  must  acquire  some  control  over  the  subject- 
matter  of  the  gift,  and  so  if  one  in  his  last  illness 
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merely  says  to  the  donee  that  he  may  take  a  certain 
thing,  but  it  Is  not  then  taken,  the  intended  gift  fails 
for  lack  of  delivery.^  Where  a  donor  puts  bonds  in 
envelopes,  writing  thereon  the  names  of  the  donees 
and  declaring  his  intention  to  give,  but  he  made  no 
actual  delivery  and  locked  the  bonds  up  in  a  box, 
keeping  the  key  himself,  it  was  held  not  to  be  a  valid 
gift,  although  he  gave  directions  that  after  liis  deatli 
the  key  of  the  box  should  be  sent  to  his  solicitor.'  The 
decedent  three  hours  before  his  death  told  tlie  nurse 
attending  him  that  his  pocket-book  was  under  his 
shoulders,  and  asked  her  to  take  it  and  give  it  to  his 
wife  when  she  came  in.  Tl*e  nurse  first  took  it  some 
hours  after  his  death,  and  gave  it  to  a  third  person  with 
directions  to  deliver  to  the  wife.  Under  these  circum- 
stances the  gift  was  held  to  be  imperfect  because  the 
pocket-book  ^*  was  in  the  actual  possession  of  the  donor 
at  the  time  when  the  conversation  between  him  and 
the  nurse  took  place,  and  it  so  remained  until  his 
death,  without  any  change  in  its  location,  or  any  at- 
tempt to  change  the  same."  '  In  another  case  a  father, 
shortly  before  his  death,  put  a  package  of  money  in  the 
hands  of  his  son,  telling  him,  in  the  event  of  his  de- 
cease, to  pay  his  funeral  expenses  with  it  and  to  divide 
the  balance  among  certain  persons.  At  the  same  time 
he  directed  a  certain  disposition  to  be  made  of  land. 
Thii^  also  was  held  to  be  invalid,  because  a  gift  was 
not  directly  contemplated  but  rather  a  complete  testa- 
mentary disposition.*  But  where  decedent  told  plaintiff 
to  take  bank-bills,  etc.,  from  the  pocket  of  her  dresr, 
hanging  in  an  adjoining  closet,  and  then,  after  count- 
ing the  money,  handed  it  to  the  plaintiff,  saying,  "I 
give  this  to  you,"  but  directed  plaintiff  to  put  the  parcel 
back  in  the  place  whence  taken  as  it  was  safest  there, 
this  was-held  to  be  a  sufficient  delivery,  as  the  giver 
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had  no  intention  of  resuming  control.*  In  one  recent 
case  the  requirement  of  delivery  was  altogether  dis- 
pensed with.  There,  on  a  slate  by  the  bedside  of  E., 
who  was  foun<^  dead,  was  the  following  memorandum 
in  her  writing  and  signed  by  her :  ^*  I  wish  Dr.  L.  to 
take  possession  of  all,  both  personal,  real,  and  mixed. 
I  am  so  sick  I  believe  I  shall  die ;  look  in  valise.''  In 
a  valise  contaiuing  the  securities  in  question  was  found 
a  memorandum  written  by  her  directing  Dr.  L.  to  take 
all  of  her  property.  This  was  held  to  be  a  valid  gift 
cajAsa  mortis  of  personal  property,  the  court  saying 
that  the  deceased  did  all  she  could  to  make  a  gift,  and 
that  her  written  declaration  should  prevail  as  an  ap- 
pointment to  the  uses  indicated,  as  fully  as  if  there  had 
been  a  manual  delivery  of  the  securities.'  But  the 
general  rule  is  that  *Mf  the  gift  does  not  take  effect  as 
an  executed  and  complete  transfer  to  the  donee  of  pos- 
session and  title,  either  legal  or  equitable,  during  the 
life  of  the  donor,  it  is  a  testamentary  disposition,  good 
only  if  made  and  proved  as  a  will."  ^ 

t  Oano  17.  Flsk,  43  Ohio  St.  462;  54  Am.  Rep.  819;  Case  v.  Dennlson, 
9  R.  I.  88;  11  Am.  Rep.  222;  Cutting  v.  Oilman,  4.1 19.  H.  147;  Tate  v. 
Hubert,  2  Ves.  120. 

2  Jones  v.  Lock,  Law  R.  1  Ch.  2!i.  Cf.  Coleman  v.  Parker,  114 
Mass.  70. 

3  Wilcox  V.  ACatteson,  53  Wis.  23;  40  Am.  Rep.  754. 

4  McCord  v.  McOord,  77  Mo.  166;  46  Am.  Rep.  9. 

5  Westerlo  v.  De  Witt,  86  N.  Y.  841;  93  Am.  Dec.  517.  See,  alao, 
Vandor  v.  Roacb,  78  CaL  614. 

6  Ellis  V.  Secor,  31  Mich.  185;  18  Am.  Rep.  178. 

7  Basket  v.  Hassell,  107  U.  S.  602, 610. 

§  207.  Gifts  causa  mortis  of  promissory  notes  and 
checks. — The  gift  of  the  donor's  own  promissory  note 
is  not  good  as  a  donatio  mortis  causa  any  more  than  as 
a  gift  infer  vivos,  because  it  is  a  ]^romise  unsupported 
by  any  consideration.^  And  so  the  indorsement  of  a 
third  person's  note,  delivered  as  a  gift,  imposes  no  Ua- 
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bility  upon  the  donor's  estate.'  But,  according  to  the 
general  principles  of  the  law  of  contract,  a  small  con- 
sideration will  su pport  a  note  for  a  large  amount.  Thus 
where  a  man,  who  had  taken  by  mistake  a  fatal  dose  of 
aconite  and  knew  that  he  must  die,  made  a  promissory 
note  for  ^10,000  to  the  plaintiff,  who  had  been  his  house- 
keeper for  seven  or  eight  years,  and  to  whom  he  was 
indebted  for  services,  the  note  being  expressed  to  be 
for  services  rendered,  it  was  held  that  she  w*as  entitled 
to  recover  on  the  note,  although  the  amount  was  largely 
in  excess  of  the  value  of  her  services.'  A  gift  of  the 
donor's  check  on  his  banker  is  not  a  valid  gift  unless 
paid  in  the  lifetime  of  the  maker,  because  his  death  re- 
vokes the  authority  to  pay.*  But  where,  in  the  case  of 
such  gift,  the  check  has  been  deposited  in  another 
bank  and  drawn  against  by  the  donee,  it  is  enforcible, 
although  not  presented  for  payment  until  after  the 
maker's  death.<^  So  a  draft  on  a  third  person,  not  ac- 
cepted, living  the  donor,  is  not  enforcible  against  his 
estate.^  It  would  seem,  however,  in  such  case  that  if 
the  order  on  the  third  person  be  for  the  entire  amount 
due  by  him  to  the  drawer,  it  would  operate,  after  notice 
to  the  drawee,  as  an  equitable  assignment  of  the  fund.^ 
A  check  to  the  donor's  own  order,  indorsed  by  him  in 
blank,  is  the  subject  of  a  valid  gift,  although  presented 
for  payment  after  his  death.®  If  a  promissory  note 
payable  to  bearer  be  given,  the  donor's  indorsement  is 
not  necessary.'  In  the  case  of  the  gift  of  a  note  pay- 
able to  .the  donor's  order,  the  earlier  cases  held  that  an 
indorsement  of  it  was  essential  in  order  to  create  a 
valid  gift  caU'Sa  mortis,^^  But  it  is  now  established  by 
the  weight  of  authority  that  an  unindorsed  promissory 
note  may  be  effectually  given  mortis  causa  by  mere 
delivery ,11  even  when  secured  by  a  mortgage  which  is 
not  assigned.i^    The  same  rule  has  been  applied  to  bilk 
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hanffc,"  wid  checks,"  unindorsed.    The  reasons 
hjs  change  in  the  law  are  discussed  subsequently.*** 

-*  .!-«•  r  Adams,  Ifi  Vt.  20B;  42  Am.  Dec.  .'MS;  Flint  v.  Pattee.  38 
'  "i^  «  Am  Dec.  742;  Hall  v.  Howard,  Rice,  310;  SI  Am.  Dec. 
^-  ^^»,  r  8tone,  14  Pick.  198;  25  Am.  Dec.  378;  Carr  v.  Silloway, 
11^  r*risn  .'^Blanchard  V.  winiamson,70I11.647;  Priester  v.  Priefiter* 
^''  ""^  rti&26;  23  Am.  Dec.  191;  In  re  Whi taker, 42  Ch.  D.  119,  12T. 
Uir^  ^'i  1^  n.  4.  But  the  gift  of  note  sealed  and  delirered  binds 
***  A^^rtr^  estatCt  I"  those  Jurisdictions  where  the  common-law  rule 
Tb^  dA"^  ^  sealed  Instruments  has  not  been  changed:  Mack's  Ap* 
1^2^p»!st.  231;  ante,  i  188. 

"^  Weston  V.  HIght,  17  Me.  287;  85  Am.  Dec  230. 

VKrIe  V'  Peck,  64  N.  Y.  696.  See,  also,  Bentley  i*.  Lamb,  112  Pa. 
'*Jge  Am.  Dec.  330,  Technically  a  transaction  like  this  Is  not  a 
^*?2t  a  contract  which  is  enforcible  merely  because  the  law  does 
**^^i»oulre  into  the  adequacy  of  the  consideration.  But  it  is  obvious 
1Jf»  in  Dolnt  of  fact,  the  greater  part  of  the  money  Is  a  gift;  the  anir 
^^jtuiflptrf^  Is  present,  as  well  as  the  acceptance,  and  it  s«enw  to  me 
]S!!f*  ttougbt  to  be  held  to  be  a  gift  pro  tanto  in  case  the  donor  should 
rSSrt»r  from  the  illness,  or  should  revoke  the  gift,  or  m  the  erent  of 
w*225*tencv  of  assets  to  pay  his  debts.  Savlgny  says,  System.  ?  154 
•  *irlh  translation,  vol.  4,  p.  99):  "  He  who  receives  a  thing  and  ren- 
^^<  for  it  something  of  less  value  Is  enriched  to  the  extent  of  the 
iSo^i^nce.  If  such  is  the  Intention  of  the  other  party,  that  fact 
Z^^s  it  a  veritable  gift.  The  transaction  comprises  a  partial  gift* 
*Si^  far  as  that  part  is  concerned,  the  right  created  should  be  re- 
•J!^^  as  created  oy  a  gift."  He  also  says,  System,  J  152  (French 
•MMWiliition,  vol.  4,  pp.  79, 80):  "  He  who  pays  too  much  for  a  thing,  or 
mJIs  it  too  cheaply,  because  he  does  not  know  its  value,  enriches  the 
f^ter  or  buyer,  without  knowing  It  or  wishing  to  do  so;  accordingly 
Smm  is  n'>)  S^^^  there,  and  this  applies  to  all  cases,  whether  the  other 
V  did  or  did  not  know  the  value  of  the  thing.  But  this  is  not  the- 
'if  one  buys  knowingly  a  house  for  f 5,000  which  is  only  worth. 


^^rty  did  or  did  not  know  the  value  of  the  thing.  But  this  is  not  the 
^e  if  o"®  buys  knowingly  a  house  for  f 5,000  which  is  only  worth. 
SSoO,  in  order  to  benefit  the  seller  to  the  extent  of  $2,000.  There  is 
AM^an  actual  gift  of  $2,000,  a  negotium  mlxtum  cum  donntimne.  Gen- 
ially the  seller  knows  what  he  is  about,  but  this  is  not  an  indispen> 
Ijtble  condition;  he  may  be  mistaken  about  the  value  of  the  thing,  or 
K«Ueve  that  he  is  taking  advantage  of  the  Ignorance  of  the  buyer, 
trbile,  in  fact,  the  latter  wishes  to  make  a  gift  indirectly,  which.  If 
openly  proposed,  would  be  refused  from  pride  or  eccentricity;  but  it 
Is  none  the  less  really  a  gift."  But  in  the  latter  case  the  acceptance 
Is  lacking.    See  quotation  from  Beraflnl,  ante,  {  183,  n.  5. 

4  Walter  v.  Ford,  74  Mo.  195;  41  Am.  Rep.  312;  Canser  v.  Snowden» 
M  Md.  175;  39  Am.  Rep.  36S;  Second  Nat  Bank  v.  WIlUams,13  Mich. 
fjQ;  Hewitt  V.  Kaye,  Law  R.  6  Eq.  196;  Beak  v.  Beak,  Law  R.  13  Eq. 
439;  In  re  Mead,  15  Ch.  D.  651.  Tf  the  banker  accepts  the  check  the 
gift  Is  complete:  Bromley  v.  Brunton,  Law  R.  6  £q.  275. 

6   Rolls  V.  Pearce,  16  Ch.  D.  730. 

6  Harris  v,  Clark,  3  N.  Y.  93. 

7  Mandeville  v.  "Welch,  5  Wheat.  285;  Gibson  v.  Flnley,  4  M(L 
Ch.  7n;  Nimocks  v.  Woody,  97  N.  C.  1;  2  Am.  St.  Rep.  268;  Northan 
t>.  Cartwright,  10  R.  1. 19;  Kingman  v.  Perkins,  105  Mass.  Ill;  Gibson 
t'.  Cooke,  20  Pick.  15;  82  Am.  Dec  194.  See  3  Pomeroy's  Equltjr 
Jurisprudence,  { 1284. 

"   ^  -"ke  V.  Bishop,  27  La.  An.  465;  21  Am.  Bep.  667.    See  note  11» 
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9   Bradley  v.  Hunt,  6  Gill  A  J.  54;  23  Am.  Dec.  597. 

10  Overton  v.  Sawyer,  7  Jones  (N.  C.)  6;  75  Am.  Dec.  444;  Tate  v. 
H11bert,2  Ves.  Jr.  110;  Bradley  v.  Hunt,  5  GUI  <&  J.  54:  23  Am.  Dec. 
fi97;  Miller  v.  Miller,  3  P.  Wms.  440. 

11  Duffleld  V.  Elwes,  1  Bllgh  N.  S.  497;  Drake  v.  Helken,  61  Cal. 
846;  44  Am.  Rep.  55:^-  Bates  v.  Kempton,  7  Grav,  .3«3;  Sessions  v, 
Moaely,  4  Cush.  87,  JG:  Borneman  v.  Sidllnger,  15  Me.  429;  :«  Am.  Dec. 
e26;  Blanchard  v.  Williamson,  70  111.  647;  Ashbrook  v.  Kyon,  2  Bush, 
228;  92  Am.  Dec.  281;  Grymes  v.  Hone,  49  N.  Y.  17;  10  Am.  Rep.  313. 

12  KifT  V.  Weaver,  94  N.  C.  274;  55  Am.  Bep.  601;  Brown  v.  Brown, 
18  Conn.  410;  46  Am.  Dec.  828. 

18    In  re  Mead,  15  Ch.  D.  65L 

14  Clement  v.  Cheeseman,  27  Ch.  D.  631. 

15  Bee  postt  ch,  19. 

I  208.  Gift  of  bonds,  polioiest  stock,  etc. — A  bond  for 
the  payment  of  money,  not  being  the  obligation  of  the 
donor,  may  be  the  subject  of  a  gift  mortis  cauaay  with- 
out an  assignment  in  writing.^  A  gift  of  notes  and 
bonds  in  the  possession  of  donor's  agent,  by  the  deliv- 
ery of  a  receipt  for  them,  is  a  valid  symbolical  deliv- 
ery, like  the  delivery  of  a  warehouse  receipt  or  bill  of 
lading.^  Some  cases  hold  that  a  gift  of  shares  of  stocky 
assigned  in  writing  but  not  transferred  on  the  books  of 
the  company,  living  the  donor,  is  valid  as  constituting 
an  equitable  assignment.'  Others,  however,  consider- 
ing that  a  transfer  on  the  books  of  the  company  is 
necessary  to  perfect  the  title,  and  that  the  death  of  the 
assignor  revokes  the  authority  at  law,  hold  that  the 
shares  must  be  transferred  in  his  lifetime.^  It  has  been 
ruled  that  a  policy  of  insurance  on  the  donor's  life 
may  be  given  mortis  causa  by  mere  delivery.*  Where 
an  old  man,  who  had  been  stricken  with  paralysis, 
assigned  his  life  insurance  policy  by  way  of  a  bill  of 
sale  to  his  niece,  and  gave  the  paper  to  his  lawyer  with 
directions  to  deliver  upon  his  death,  whicli  occurred 
six  weeks  later,  it  was  held  to  be  a  good  gift.*  An  un- 
indorsed certificate  of  deposit  may  be  validly  given 
mortis  causa  J  But  if  indorsed,  the  assignment  must 
be  absolute.    Thus,  where  the  holder  of  a  certificate  of 
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deposit,  payable  to  his  order  on  surrender  of  the  cer- 
tilicate  properly  indorsed,  indorsed  the  same,  during 
his  last  illness,  as  follows:  **Pay  to  B,  no  one  else; 
then  not  till  my  death.  My  life  seems  to  be  uncertain. 
I  may  live  through  this  spell.  Then  I  will  attend  to  it 
myself";  signed  his  name,  and  delivered  the  certifi- 
cate to  B,  it  was  held  not  to  be  a  valid  donatio  mortis 
causa,  because,  as  the  gift  was  to  take  effect  only  upon 
the  death  of  the  donor,  it  was  not  a  present,  executed 
transfer,  but  a  testamentary  disposition.^ 

1  Waring  v.  Edmonds,  11  Md.  424;  Lee  v.  Boak,  It  Oratt.  182; 
Brown  v.  Brown,  18  Conn.  415;  Snellgrove  v.  Bally,  3  Atk.  214;  Duf- 
field  V.  Elwes,  1  Bligb  N.  S.  497, 527. 

2  Stephenson  v.  King,  81  Ky.  425;  50  Am.  Bep.  172. 

3  Grymes  v.  Hone,  49  N.  Y.  17;  10  Am.  Bep.  813;  Walsh  v.  Sexton, 
66  Barb.  251.  Pomeroy  says  (3  Equity  Jurisprudence,  (  1148,  n.  1): 
*' Under  the  law  of  this  country,  with  respect  to  the  title  of  the  as- 
signee before  transfer  is  made  on  the  company's  books,  there  seems 
to  be  no  reason  why  a  certificate  of  stock  may  not  be  the  subject  of 
a  valid  gift,  certainly  if  it  has  been  indorsed  in  blanlc;  but  in  my 
opinion  such  indorsement  is  not  necessary.'* 

4  Penningtonv.Gittlngs,2(iIll<&J.  208;  Ward  v.  Turner,  2  Ves.  Br. 
431;  Moore  v  Moore,  Law  B.  18  Eq.  474. 

5  Witt  V.  Amiss,  1  Best  A  Smith,  109. 

6  Williams  v.  Guile,  117  N.  Y.  343. 

7  Westerlo  v.  De  Witt,  38  N.  Y.  341;  93  Am.  Dec.  517.  Contra, 
Bradley  v.  Hunt,  5  Gill  <&  J  54;  23  Am.  Dec.  S97. 

8  Basket  v.  Hasseli,  107  U.  S  002. 

2  209.  Forgivenefls  of  debts  mortis  oaosa.— A  valid  gift 
may  be  effected  in  this  way  as  well  as  inter  vivos  by  a 
creditor's  relinquishing  a  claim  against  his  debtor.^  So 
if  the  creditor  destroy  the  evidence  of  the  debt,  animo 
donandi,*  or  deliver  such  evidence  to  the  debtor,*  the  gift 
is  perfected.  Where  a  mortgagee  in  his  last  illness  de- 
livered the  mortgage  note  and  satisfaction  to  the  mort- 
gagor, with  words  of  gift,  it  was  a  forgiveness  of  the 
debt.* 

1  See  ante  H  191-193  as  to  the  forgiveness  of  debts  generally. 

2  Darland  v.  Taylor,  52  Iowa,  503;  35  Am.  Bep.  285;  Gardner  «. 
Gardner,  22  Wend  526;  84  Am.  Dec.  340. 

8   Moore  v.  Darton,  4  De  Gex  <fe  8.  517. 

-     4   Henschel  v  Maurer,  69  Wis.  576;  2  Am.  St.  Bep.  757. 
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i  210.  Bemodiei  of  the  donee.— Equity  has,  in  most 
States,  concurrent  Jurisdiction  with  courts  of  law  in  en- 
forcing gifts  mortis  cavsa  in  actions  either  by  or  against 
the  donee.*  When  the  gift  is  of  unindorsed  notes,  etc., 
the  legal  title  to  them  is  in  the  executor  of  the  donor, 
and  a  controversy  concerning  them  is  to  be  settled  in 
equity,  where  the  executor  is  regarded  as  a  trustee  for 
the  donee.'  The  doctrine  of  some  courts  is,  that  in  the 
case  of  the  gift  of  a  chose  in  action,  if  an  action  by  the 
donee  is  necessary  in  order  to  enforce  the  claim  against 
the  debtor,  he  is  at  liberty  to  sue  in  the  name  of  the 
administrator  or  executor.' 

1  8  Pomeroy's  Equity  Jarlspradence,  1 1151;  Baltimore  Retort  Co. 
V.  Mali,  fi5  Md.  IW;  WeRterlo  v.  be  Witt,  36  N.  Y.  341;  93  Am.  Dec.  617; 
Ashbrook  v.  Ryon,  2  Bush,  228;  92  Am.  Dec.  481. 

2  Duffleld  V.  Elwes.  1  Bliffh  N.  S.  497, 534;  Caaes  ante,  \  207. 

S  Grymes  v.  Hone,  49  N.  Y.  17;  10  Am.  Rep.  313;  Bates  v.  Kemp- 
ton.  7  Gray.  382;  Snellgrove  v.  Bailey,  8  Atlc  214;  Parish  v.  Stone,  14 
Pick.  198;  25  Am.  Dec.  378. 

§  211.  Bevooation  by  donor's  creditors,  etc.  — It  has  al- 
ready been  shown  that  a  gift  mortis  causa  is  made  upon 
four  implied  ^conditions  subsequent,  the  occurrence  of 
any  one  of  which  may  operate  to  defeat  the  gift,  al- 
though a  complete  delivery  has  been  made.^  (1)  The 
donor's  escape  from  the  impending  danger  of  death. 
(2)  Actual  revocation  by  the  donor ;  but  it  seems  that 
a  subsequent  will  is  not  such  a  revocation,  although 
disposing  of  the  thing  given.'  (3)  The  donee's  death 
before  that  of  the  donor,  for  the  latter  wishes  that  the 
donee  should  have  the  thing  rather  than  the  donor's 
heirs,  but  the  heirs  of  the  donee  are  not  preferred  to 
those  of  the  donor.  (4)  A  deficiency  of  assets  to  pay 
the  debts  of  the  donor.  The  donee,  in  all  cases,  takes 
subject  to  the  right  of  the  administrator  to  reclaim  the 
gift  if  necessary  to  pay  debts.^  As  against  creditors 
'<  the  donee  is  in  the  same  position  as  legatees  and  heirs, 
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for  strictly  speaking,  the  only  property  which  a  person, 
hy  gift  causa  mortm  or  by  will,  can.  voluntarily  dispose 
of  without  consideration  is  the  balance  left  after  the 
payment  of  the  debts."  ^  But  the  debts  of  the  donor 
are  to  be  tirst  paid  out  of  his  estate  in  the  hands  of  his 
administrator,  and  the  gift  does  not  contribute  with 
legacies  in  case  of  an  insufficiency  of  assets.^ 

1  ^nte,  {203. 

2  Jones  v.  Selby,  Prec.  Ch  %0;  8  Pomeroy's  Equity  Jnrispra- 
dence,  {  UItO,  n.  5. 

3  Borneman  v.  Sldlinger,  15  Me.  429;  33  Am.  Dec.  ft26:  Mitchell  v. 
Peane,  7  Cush.  350;  Chase  v.  Bedding,  13  Gray,  418;  Drury  v.  Smith,  1 
P.  Wms.  40«. 

4  Pierce  v.  Boston  Five  Cents  Savings  Bank,  129  Mass.  425;  37  Am. 
Hep.  371. 

5  Marshall  v.  Berry,  13  Allen,  43, 46. 

i  212.  What  may  be  given  mortis  oaoia.— Only  per- 
sonal chattels,  in  possession  or  in  action,  can  be  the 
subject  of  a  gift  of  this  description.^  In  one  case  it  was 
distinctly  held  that  a  man  cannot  dispose  of  all  his  es- 
tate by  a  gift  of  this  character.'  But  no  intimation  was 
there  given  as  to  what  proportion  of  one's  property 
could  be  thus  disposed  of,  and  in  many  oases  where 
these  gifts  have  been  upheld  it  is  apparent  from  the 
circumstances  that  they  embraced  the  entire  estate  of 
the  donor.'  In  the  absence  of  any  statute  on  the  sub- 
ject, it  is  difficult  to  see  upon  what  principle  the  courts 
can  limit  the  power  of  disposition  to  any  particular 
proportion  of  the  donor's  property.  Under  the  early 
Roman  law  a  man  had  complete  power  of  disposing  of 
all  of  his  estate  in  any  manner  by  will.  The  lex  J^hl^ 
cidia,  passed  by  a  plebiscite  in  40  B.  C,  restrained  this 
liberty,  and  prohibited  a  testator  from  giving  by  leg- 
acies, to  other  persons  than  his  heir,  more  than  three 
fourths  of  his  property.*  This  law  was  rendered  neces- 
sary because  an  heir  was  apt  to  refuse  to  accept  a  suc- 
cession when  the  estate  would  be  nearly  exhausted  by 


311  aiFTS  CAUSA  MORTIS.  {  813 

the  legac!es,  and  if  the  heir  refused  the  sncoession,  the 
i¥ill  was  of  no  force ;  distribution  was  made  ab  iniestatOy 
and  the  State  lost  the  tax  on  wills,  which  was  a  fruitful 
source  of  revenue.  The  Falcldian  quarter,  to  which  the 
lieir  was  entitled,  was  estimated  by  tlie  value  of  the  es- 
tate at  the  time  of  the  death  of  the  testator,  after  de- 
ducting debts  and  funeral  expenses.^  By  a  rescript  of 
the  Emperor  Severus,  the  provisions  of  the  Falddian 
law  were  made  applicable  to  gifts  moHis  causa,*  The 
laws  of  France  and  Louisiana  provide  that  no  volun- 
tary disposition  of  property  can  be  made  except  by  a 
gift  inter  vivos  or  by  a  last  willJ  And  the  law  of 
liouisiana,  lilce  tlie  Code  Napoleon,  limits  tlie  amount 
of  property  wiiich  a  testator,  who  lias  either  ascendants 
or  descendants  living,  may  dispose  of  by  will.' 

1  M each  V.  Meach,  24  Vt.  591. 

2  Headley  v.  Kirby,  18  Pa.  St.  828. 

3  Mltchener  v.  Dale,  23  Pa.  8t  69;  Ellis  v.  Secor,  31  Micb.  135;  18 
Am.  Bep.  17S. 

4  Inst  2, 22;  Dig.  35, 2. 
6   Inst.  2. 22, 2  and  3. 

6  Codex,  6, 50, 5;  Codez,  8, 57, 2;  Dig.  39, 6, 27. 

7  Code  Napoleon,  art.  893;  Civil  Code  La.  art.  1570. 

8  Civil  Code  La.  art.  1493;  Code  Napoleon,  arts.  913, 915. 

}  213.  Legacies  and  gifts  mortis  causa  compared.— A 
gift  mortis  causa  resembles  in  many  respects  a  legacy, 
but  there  are  ac  the  same  time  quite  as  many  points  of 
difference.  It  resembles  a  legacy  in  the  following  par- 
ticulars :  (1)  It  is  made  in  contemplation  of  death,  and 
its  effect  is  dependent  upon  the  death  of  the  donor  who 
only  gives  because  he  can  no  longer  enjoy  the  thing 
himself.  (2)  It  is  revocable.  (3)  It  is  defeated  by  tiie 
prior  death  of  the  donee,  just  as  at  common  law  the 
death  of  a  legatee  before  that  of  the  testator  caused 
the  legacy  to  lapse.  (4)  It  is  liable  to  be  reclaimed  if 
necessary  for  the  payment  of  the  debts  of  the  donor. 
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(5)  It  may  be  annulled  when  obtained  by  fraud  and 
undue  influence.  But  a  donation  mortis  causa  is  unlike 
a  legacy  because :  (1)  It  is  delivered  to  the  donee  while 
the  donor  still  lives.  (2)  It  is  made  in  view  of  death 
then  imminent,  wliile  a  will  may  be  made  at  any  time. 
(3)  It  is  not  administered  upon  by  the  personal  repre- 
sentative of  the  donor,  while  a  legatee  must  derive  his 
title  from  an  administrator  or  executor.^  (4)  It  does  not 
contribute  with  legacies  to  the  payment  of  debts  in  case 
of  a  deficiency  of  assets.'  (5)  The  capacity  of  a  party  to 
mal^e  it  is  governed  by  his  capacity,  under  statute  or 
otherwise,  to  contract,  and  not  by  his  capacity  to  make 
a  will.  Hence  a  married  woman,  authorized  by  statute 
to  contract,  may  make  a  gift  caitsa  mortis.^ 

1  Ante,  17,  n.  4. 

2  Ante^  I  211. 

8  Marshall  v.  Berry,  13  Allen,  43.  Oontra^  Jones  v.  Brown,  34  N.  K. 
439,  holding  that  where  a  married  woman  coald  make  a  will  onl\'  with 
her  husband's  consent,  that  condition  was  also  imposed  upon  a  gift. 

i  214.  Policy  of  the  law  conoendxig  inoh  gifts. — There 
are  so  many  opportunities  for  fraud  in  gifts  causa  mortis 
as  the  law  now  is ;  it  is  so  easy  for  the  attendants  upon 
a  dying  man  to  declare  that  he  had  given  them  the 
articles  belonging  to  him  of  which  tliey  take  posses- 
sion, when  there  can  be  no  direct  contradiction  of  their 
statements,  that  many  jurists  have  thought  that  such 
gifts  should  no  longer  be  recognized.  It  was  found 
necessary  in  Roman  legislation  to  provide  certain  safe- 
guards. Constantine  enacted  that  these  gifts  should 
be  established  by  a  writing  and  the  presence  of  wit- 
nesses.* Justinian  did  away  with  the  necessity  of  hav- 
ing a  writing,  but  provided  that  the  gift  should  be 
made  before  five  witnesses.*  In  the  law  of  France  and 
Louisiana,  we  have  seen  that  it  is  no  longer  possible  to 
make  such  a  disposition  of  property.'  And  Lord  Eldon 
said,  in  a  leading  case,  which  extended  the  right  to 
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make  such  gifts,  that  they  ought  to  be  abolished.^  An 
American  judge  has  said :  **  Gifts  causa  mortis  are  not 
favored  in  law.  They  are  a  fruitful  source  of  litigation, 
often  bitter,  protracted,  and  expensive.  They  lack  all 
those  formalities  and  safeguards  which  the  law  throws 
;[kround  wills,  and  create  a  strong  temptation  to  the 
commission  of  fraud  and  perjury.  Lord  Hardwicke 
declared,  more  than  a  hundred  years  ago,  that  it  was  a 
pity  the  statute  for  the  prevention  of  frauds  and  per- 
juries did  not  set  aside  all  such  gifts If  the  law 

limited  such  gifts  to  articles  of  small  value,  and  re- 
quired the  gift  to  be  executed  in  the  presence  of  dis- 
interested witnesses,  they  would  be  less  objectionable. 
But  if  large  estates,  amounting  to  thousands  of  dollars, 
may  be  thus  disposed  of,  and  the  title  of  the  donee  sup- 
ported mainly  by  his  own  testimony,  and  that  of  near 
relatives,  the  public  feeling  of  security  may  well  be 
startletd."*  And  another  court,  referring  to  the  ex- 
tended rule  under  which  unindorsed  promissory  notes 
may  be  given  causa  mortis,  said  :  "  Perhaps  it  would 
have  been  better  had  the  courts  rigidly  adhered  to  the 
ancient  doctrine.  Small  pieces  of  paper,  in  the  shape 
of  bonds,  bills,  and  notes,  though  the  evidences  of  debt 
to  a  large  amount,  may  sometimes  be  very  easily  ob- 
tained from  a  dying  man,  under  such  circumstances  as 
to  make  it  very  difficult  for  courts  to  say  that  they  were 
not  fairly  obtained,  while  the  persons  who  have  obtained 
them  by  a  little  artful  importunity,  are  conscious  that 
their  efforts  would  have  been  ineffectual,  had  the  donorn 
.possessed  the  vigorous  exercise  of  their  faculties."* 

1  Code  Theodoslan,  8, 12, 1. 

2  Code  (Justinian),  8, 57,  4. 

3  Ante,  5  212,  n.  7.  , 

4  Duffield  V.  Elvves,!  Bllgh  N.  S.  497, 533. 

5  Hatch  V.  Atkinson,  56  Me.  324;  96  Am.  Dec.  464. 

6  Brown  v.  Brown,  18  Conn.  410;  46  Am.  Dec.  328.    See,  also,  Hal\ 
v.  Howard,  Rice,  310;  33  Am.  Dec,  115. 

BiiANT.  p.  p.  — 27. 
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CHAPTER  XIX* 

GIFTS  OF  SAVINGS  BANK  DEPOSITS. 

{  215.  Introductory — How  deposits  In  savings  banks  may  be  given. 

i  216.  Character  of  savings  bank  deposit  books. 

2  217.  Gift  by  delivery  of  the  deposit  book. 

\  218.  Uift  of  deposit  book  in  trust. 

1  219.  Deposits  made  in  the  name  of  the  donee— Introductory. 

2  220.  Deposits  in  name  of  another  —  Imperfect  gifts. 
i  221.  Same  subject,  continued— Illnstracions. 

2 .  222.  Deposit  in  name  of  another  —  When  valid  as  a  gift. 

2  22S.  Deposit  in  Joint  names. 

2  224.  Deposit  by  one  person  as  trustee  for  another. 

2  225.  Valid  gift  by  deposit  In  donor's  name  as  trustee. 

i  220.  Invalid  gift  by  deposit  in  donor's  name  as  trustee  for  another. 

§  215.  Introductory — How  deposits  in  savings  banks 
may  be  gi^on.  —  A  deposit  in  an  ordinary  savings  bank, 
as  will  be  presently  shown,  is  of  a  peculiar  character, 
and  the  rules  concerning  gifts  of  such  deposits  demand 
separate  treatment.  The  customary  ways  in  which 
gifts  of  this  sort  are  made  are  by  a  deposit  by  the  donor 
in  the  name  and  to  the  credit  of  the  donee,  or  by  a  de- 
posit in  the  name  of  the  donor,  or  of  a  third  party,  as 
trustee  for  tlie  donee,  or,  under  some  circumstances, 
by  a  delivery,  animo  donandiy  of  a  dei>osit  book,  with 
or  without  a  written  check  or  assignment.  The  latter 
method  will  be  first  considered.  We  have  already  seen 
that  since  the  case  of  Duffield  v.  Elwes,^  gifts  of  chases 
in  action,  such  as  promissory  notes,  bonds,  mortgages, 
etc.,  have  been  upheld  by  many  courts  when  the  evi- 
dence of  the  indebtedness  was  delivered  to  the  donee, 
although  without  an  indorsement  or  assignment  in 
writing.2  The  rule  that  a  delivery  of  the  thing  given 
is  absolutely  requisite  to  constitute  a  gift  was  extended 
by  these  cases,  which,  proceeding  upon  the  tbeorj 
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tbat  au  equitable  title  by  gift  is  upon  the  sauie  footing 
as  an  equitable  title  by  sale,  treated  the  delivery  of  the 
evidence  of  a  debt  as  bestowing  an  equitable  title  on 
the  donee,  and  giving  him  an  important  means  of  get- 
ting possession  of  the  thing.'  It  is  true  tliat,  in  the  case 
of  a  gift  of  a  chose  in  action^  the  thing  given  is  the  debt 
and  not  merely  the  evidence  of  it;  but  a  delivery  of 
the  latter  with  an  intent  to  give  the  former,  without  an 
assignment,  is  generally  regarded  as  sufficient.^  This 
rule  is  more  especially  applicable  by  gifts  mortis  causa^^ 
but  some  cases  apply  it  also  to  gifts  intey*  vivos.* 

1  1  Bllgh,  N.  S.  497,  decided  by  Lord  Eldon  In  1827.  reversing  the 
decision  of  Vice-chancellor  Sir  John  Leach,  In  1  Sim.  <&  St.  2;ii>. 

2  Ante,  ii  199,  iaO. 

8  Orover  v.  Grover,  24  Pick.  261;  35  Am.  Dec.  319;  ante,  i  189. 

4  Champney  v.  Blanchard,  39  N.  Y.  Ill;  Bates  v.  Kempton,  7  Gray, 
382;  Bunyan  t'.  Mersereau,  11  Johns.  534;  6  Am.  Dec.  393;  affirmed  in 
Pryer  v.  Kockefeller,  83. N.  Y.  276. 

5  ^nte,  {{  207,  208: 

6  £lam  v.  Keen,  4  Leigh,  333:  26  Am.  Dec.  322;  Grover  v.  Grover, 
24  Pick.  261;  So  Am.  Dec.  319;  Hackney  v.  Vrooman,  62  Barb.  650; 
Camp's  Appeal,  36  Ck)nn.  88;  4  Am.  Bep.  39,  per  Carpenter,  J. 

g  216.  Character  of  savings  bank  deposit  books. — The 
question,  upon  which  SL  conflict  of  authority  exists,  is, 
whether  the  rule  referred  to  in  the  foregoing  section, 
Tiz.,  that  a  valid  gift  of  a  chose  in  action  may  be  made 
without  a  written  assignment,  shall  be  extended  to  the 
gift  of  a  book  of  deposit  ip  a  savings  bank  or  not.  No 
one  would  suppose  that  tlje  gift  of  a  merchant's  ordi- 
nary ledger,  containing  accounts  against  customers, 
would  be  effectual  to  carry  these  claims  witliout  an  as- 
signment.^ Such  an  account  book  is  not,  in  the  proper 
sense  of  the  word,  an  eindence  of  the  debt.  It  is  not 
made  by  the  debtor,  or  even  seen  by  him.  Nor  has  it 
ever  been  contended  that  the  gift  of  a  book  of  deposit 
in  an  ordinary  bank,  would  per  se  carry  the  fund  due 
the  depositor,  although  such  b6ok  is  a  voucher  made 
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by  the  debtor  bank.  But  a  savings  bank  book  is  of  a 
different  character,  and  is,  in  a  high  degree,  the  evi> 
deuce  of  the  debt.  '*  It  is  not,*'  said  Endlcott,  J.,  '*  a 
tnere  pass-book,  or  the  statement  of  an  account ;  it  is 
issued  to  the  person  in  whose  name  the  deposit  is  made, 
and  with  whom  the  bank  has  made  its  contract;  it  is 
his  voucher,  and  the  only  security  he  has  as  evidence 
of  his  debt.  The  bank  is  iiot  obliged  to  pay  to  the  de- 
positor the  money  in  its  hands  except  upon  presen> 
tation  of  the  book;  and  if  in  good  faith  and  without 
notice,  it  pays  the  money  deposited  to  the  person  who 
presents  the  book,  although  the  book  lias  been  obtained 
fraudulently  by  him,  the  bank  is  not  liable  to  the  real 
depositor." 2  Under  the  rules  of  some  savings  banks, 
a  depositor's  checks  are  paid  when  not  accoinpained  by 
the  pass-book.  The  books  of  such  banks  are  not,  to  so 
great  an  extent,  the  evidence  of  the  debt,  and  it  would 
seem  that  the  cases  in  the  next  section,  as  to  the  validity 
of  a  gift  by  mere  delivery  of  the  deposit  book,  should  not 
be  applied  to  the  pass-books  of  banks  of  this  character.. 

1  Appeal  of  Walsh,  122  Pa.  St  177;  9  Am.  St  Bep.  83. 

2  Pierce  v.  Boston  Five  Cents  Savings  Bank,  129  Mass.  425:  37  Am. 
Rep.  371,  citing  many  cases.  The  contrary  vtew  as  to  the  liability  of 
the  bank  when  it  pays  to  the  fraudulent  holder  of  the  bank-book 
was  taken  In  People's  Savings  Bank  v.  Cupps.  91  Pa.  St  315.  But 
whether  a  savings  bank  is  liable  to  a  depositor  for  a  {layment  to  an 
unauthorized  holder  of  the  pass-book  depends  chiefly  upon  the  nat- 
ure of  the  contract  between  the  bank  and  the  depositor.  In  the  ab- 
sence of  any  agreement  to  that  effect,  the  mere  possession  of  the 
deposit  book  is  not  an  authority  to  the  bank  to  pay  the  holder:  Eaves 
V.  People's  Savings  Bank,  27  Conn.  229;  71  Am.  Dec.  59.  But  where 
the  depositor  signs  the  by-laws  of  the  bank,  which  authorize  it  to 
pay  the  money  to  himself  personally  or  to  any  one  having  the  book 
and  a  written  order,  and  which  also  state  that  the  institution  will  not 
be  responsible  for  any  loss  sustained  when  a  depositor  has  not  given 
notice  of  his  book  being  stolen  or  lost,  if  sUch  book  be  paid  in  whole^ 
or  in  part  on  presentment,  it  was  held  that  payment  t^  a  thief  who 
)]  id  possessed  himself  of  the  book  was  binding  on  the  depositor. 
Tiie  court  said  in  this  case:  "The  officers  are  to  be  held  to  the  cxer- 
cis?  of  reasonable  care  and  diligence.  If  these  officers,  using  such 
care  and  diligence,  but  lacking  the  present  means  of  identifying  the 
depositor,  pay,  upon  presentation  oi  the  book  by  one  apparently  m 
the  lawful  possession  of  it  as  the  ow»ner  thereof,  the  institution  htis  a 
right  to  rf»iy  upon  the  contract  of  the  depfwitor  s-ifely  to  keep  the 
evidence  of  his  claim,  or  to  make  known  its  loss  b«fure  It  i&preseuLcU 
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lor  payment:  '*  Sullivan  v.  Lewlston  Instn,  of  Savings,  56  Me.  507:  96 
Am.  Dec,  ?00.  That  even  when  the  contract  is  of  this  character,  the 
bank  must  exercise  reasonable  carp  in  making  a  payment  upou 
presentation  of  the  book,  see  Allen  v.  Williamsburg  Savings  Bank, 
69  N.  Y.  314;  Kimball  v.  Norton,  59  N.  H.  1;  47  Am.  Rep.  171.  But  In 
many  cases  where  payments  have  been  made  bona  flde  to  the  per- 
sons presenting  the  deposit  books,  without  written  orders,  the  banks 
have  been  protected  against  the  claims  of  the  true  owniprs.  See 
Donlan  v.  Provident  Instn.  127  Mass.  183;  34  Am.  Rep.  358;  Burrill  v. 
T>ollar  Savings  Bank,  92  Pa.  St.  134;  37  Am.  Rep.  660;  Boone  r.  Citi- 
zens' Savines  Bank,  64  N.  Y.  83;  38  Am.  Rep.  498;  Health  v.  Ports- 
mouth Savings  Bank.  46  N.  H.  78;  88  Am.  Dec.  194;  Schoenwald  v. 
Metropolitan  Bank,  57  N.  Y.  418.  If,  however,  the  fair  construction 
of  the  contract  does  not  authorize  the  bank  to  pay  the  deposit  to  a 
«tranger  prese.itlng  the  book,  it  will  be  liable  to  a  depositor  for  a 
pavment  unauthorized  by  him:  Smith  v.  Brooklyn  Savings  Bank, 
101  N.  Y.  58. 

S  217.  Gift  by  delivery  of  the  deposit  book.  — It  is  dis- 
tinctly lield  in  the  majority  of  the  cases  which  have 
raled  on  the  question  that  a  gift  by  delivery  of  a  sav- 
ings bank  booli,  without  an  order  or  other  writing, 
when  the  donor  intends  to  give  the  money,  is  sufficient 
either  as  a  gift  intei^  vivos  or  mortis  caiisa.^  Tiiese  cases 
proceed  upon  tlie  theory  above  mentioned,  that  the 
boolc  is  the  evidence  of  the  debt  which  is  designed  to 
be  given^  and  that  the  equitable  title  by  gift  is  the  same 
as  by  purchase,  and  should  be  equally  protected."  The 
delivery  in  such  cases  may  be  to  a  third  person  for  the 
donee.'  But  a  delivery  is  essential,  and  so  if  the  donor 
is  not  in  possession  of  the  book,  it  is  not  possible  to 
make  a  gift  verbally.*  And  where,  at  the  death  of  the 
depositor,  a  book  was  found  with  an  order  written  in 
It  directing  payment  to  be  made  to  the  plaintiff,  who 
had  no  previous  knowledge  of  the  matter,  it  is  not  a 
valid  gift  for  lack  of  delivery.*  In  cases  where  the 
opposite  view  is  taken  as  to  the  eflFect  to  be  given  to 
the  mere  delivery  of  the  deposit  book,  it  is  ruled  that 
the  gift  can  be  made  only  by  the  delivery  of  the  book, 
and  of  an  order  for  the  money,  and  by  the  donee's 
actually  obtaining  the  money  therewith,  living  the 
donor.^    A^  when  ill,  intending  to  give  a  sum  of  money 
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to  B,  gave  him  an  order  on  the  savings  bank,  to  which 
order  a  memorandum  was  appended  that  the  book 
must  be  presented  with  the  order.  At  the  same  time 
A  gave  B  an  order  on  C,  in  whose  possession  the  book 
was.  6  presented  the  check  to  the  bank  without  the 
book,  and  was  told  that  it  would  be  paid  when  accom- 
panied by  the  book,  but  he  never  obtained  it  in  the 
lifetime  of  the  donor.  Under  these  circumstances  it 
was  held  that  the  gift  had  not  been  pei'fected  and  that 
the  title  to  the  fund  was  vested  in  A's  administrator.' 
The  gift  of  donor's  check,  payable  four  days  after 
death,  accompanied  by  delivery  of  a  pass  book  for  a 
larger  sum,  for  the  purpose  of  safe-keeping,  is  not 
valid,  for  lack  of  delivery .^  When  the  donee  is  al- 
ready in  possession  of  the  book  there  can  be  no  valid 
gift  causa  mortis  by  mere  words  without  a  redeliv- 
ery ;•  but  there  may  be  a  gift  inter  vivos,^^  There  is  of 
course  no  question  as  to  the  power  of  a  depositor  to 
make  a  valid  gift,  either  inter  mvos  or  causa  mortis^  by 
a  delivery  of  the  deposit  book,  together  with  a  written 
assignment.^^ 

1  Tllllnghast  v.  Wheaton,  8  R.  I.  536;  94  Am.  Dec.  128;  5  Am.  Rep. 
621;  Camp's  Appeal,  :W  Conn.  88;  4  Am.  Rep.  89;  Hill  v.  Stevenson. 
m  Me.  364;  18  Am.  Rep.  2:^1;  Penfield  v.  Thayer,  2  Smith,  E.  D.  :«5; 
Pierce  v.  Boston  Five  Cents  Savings  Bunk,  129  Mass.  425;  37  Am.  Rep. 
871.    See  the  cases  contra^  infra,  n.  6.. 

2  Ante,  I  215. 

8    Hill  V.  Stevenson,  63  Me.  364;  18  Am.  Rep.  231;  ante,  {  186. 

4  Case  v.  Dennlson,  9  R.  I.  88;  11  Am.  Rep.  222. 

5  Burton  v.  Bridgeport  Savings  Bank,  52  Conn.  888;  52  Am.  Ren. 
602. 

6  Murray  v.  Cannon,  41  Md.  466;  Appeal  of  Walsh,  122  Pa.  St.  177; 
9  Am.  St.  Rep.  83;  Ashbrook  v.  Ryon,  2  Bush,  228;  92  Am.  Dec.  481. 

7  Conser  v.  Snowden,  54  Md.  175;  39  Am.  Rep.  368. 

8  Curry  v.  Powers,  70  N.  Y.  212;  26  Am.  Rep.  677. 

9  Drew  v.  Hagerty,  81  Me.  231;  10  Am.  St.  Rep.  258. 

10  Ante,  I  187. 

11  Davis  V.  Ney.  VSi  Mass.  tW,  28  Am.  Rep.  272;  Sheedy  v.  Boacb, 
124  Mass.  472;  26  Am.  Rep.  680. 
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J  218.  Gift  of  deposit  book  in  trnst.— Since  a  trust  of 
personal  property  does  not  require  a  writing  to  estab- 
lish it,^  a  gift  of  a  savings  bank  book,  with  or  without 
an  assignment,'  but  with  oral  or  written  directions  to 
use  the  fund  for  certain  purposes,  constitutes  a  valid 
trust.'  Where  the  donor,  a  few  days  before  her  death, 
delivered  her  deposit  book  to  her  niece,  saying,  *'  Keep 
this,  and  if  anything  happens  to  me,  bury  me  decently, 
etc.,  and  pay  my  debts,  and  anything  that  is  left  is 
yours,"  this  was  held  to  be  a  valid  gift  causa  mortis 
coupled  with  a  trust.*  In  another  case  the  donor  de- 
livered to  A  a  sealed  package  containing  money  and 
savings  bank  books,  telling  him  of  the  contents,  and 
also  delivered  a  writing  stating  where  he  was  to  be 
buried  and  directing  the  balance  to  be  distributed 
among  certain  persons,  and  this,  too,  was  held  to  con- 
stitute a  gift  causa  mortis  in  trust.*^  So  where  the  book 
is  delivered  with  an  absolute  assignment,  but  on  an 
oral  trust,  the  trust  is  enforcible."  It  is  for  the  jury  to 
say  whether  an  absolute  gift  was  intended  or  a  trust.^ 
•*If  the  character  of  a  trust,"  says  the  court  in  this 
case,  "  was  impressed  upon  the  gift  by  the  declarations 
of  the  donor,  then  the  donee  cannot  take  for  her  own 
benefit,  althougli  the  trust  is  so  imperfectly  declared 
that  it  cannot  be  enforced.  Whether  the  trust  is  per- 
fectly or  imperfectly  declared,  the  trustee  can  take 
nothing  for  her  own  use." 

1  ^«te,  «S  120, 121. 

2  In  those  States  where  a  valid  gift  cannot  be  made  by  mere  de- 
livery of  the  book,  a  writing  would  be  required.    See  ante,  2  217. 

3  Hills  V.  Hills,  8  Mees.  <&  W.  401;  Clough  v,  Clough,  117  Mass.  85; 
cases  infra. 

4  Curtis  V.  Portland  Savings  Bank,  77  Me.  151;  52  Am.  Rep.  750. 

5  Turner  v.  Estabrook,  129  Mass.  425;  37  Am.  Rep.  STSw 

6  Davis  V  Ney,  125  Mass.  590;  28  Am.  Rep.  272. 

7  Sbeedy  v.  Roach,  124  Mass.  472;  26  Am.  Rep.  680. 
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g  219.  Deposits  made  in  the  name  of  the  donee — Intro- 
daotory.  —  It  frequently  happens  that  a  douor,  instead 
of  giving  the  money,  which  is  the  subject  of  the  gift, 
directly  to  the  donee,  deposits  it  in  a  savings  bank  in 
the  name  and  to  the  credit  of  the  donee.  But  this  de- 
posit is  sometimes  made  subject  to  the  order  of  the 
donor,  and  it  also  occurs  in  many  cases  that  no  de- 
livery of  the  book  is  made,  or  communication  of  the 
fact  of  the  deposit  to  the  person  in  whase  name  it  has 
been  made.  It  must  also  be  considered,  as  affecting 
the  animus  donandi,  that  most  savings  banks  limit  the 
amount  which  they  are  willing  to  receive  from  any 
single  depositor,  and  that  not  infrequently  a  man,  after 
depositing  all  he  can  in  his  own  name,  will  open  new 
accounts  in  the  names  of  his  children  or  relatives,  sub- 
ject to  his  order.  Sometimes,  too,  the  deposit  is  made 
payable  to  either  one  of  two  persons,  and  to  the  sur- 
vivor. The  facts  of  the  cases  upon  this  subject  differ 
so  much  from  one  another  that  no  comprehensive  rule 
can  be  laid  down  as  to  what  constitutes  a  valid  gift  by 
a  deposit  in  a  bank  in  the  name  of  another.  It  may  he 
said,  however,  in  a  general  way  tliat  no  gift  can  be 
made  by  means  of  such  a  deposit  unless  an  intention 
to  give  be  proved  to  exist.^  Tlie  difficulty  lies  in  deter- 
mining from  what  facts  that  intention  may  be  legiti- 
mately inferred.  The  fundamental  principle  of  the 
law  of  gifts,  that  a  delivery  of  the  thing,  a  parting  with 
dominion  over  it,  is  requisite  as  well  as  the  animus 
dunandi  is  somewiiat  modified  by  the  cases  upon  this 
point,  many  of  which  hold  that  when  the  intention  to 
give  exists,  the  fact  that  the  donor  retains  the  pass- 
book and  the  power  to  draw  out  the  fund  does  not 
alone  operate  to  defeat  that  intention. ^ 

1  Miller  V.  Clark,  40  Fed.  R^p.  15:  Smith  t;.  Ossipee  Valley  etc. 
Bank,  fM  N.  H.  25S;  10  Am.  St.  Hep.  400;  Scott  v.  Ford,  140  Mass.  157; 
po9t,  I  220. 
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2  Eastman  v.  Woronoca  Savings  Bank,  136  Mass.  206;  Gardner  v. 
Merritt,  32Md.  78;  8  Am.  Rep.  115;  pott,  {  221. 

i  220.  DepoiitB  in  name  of  anotlier— Imperfect  gifts.  — 
It  may  be  said  to  be  established  that  merely  depositing 
money  in  a  savings  bank  in  the  name  of  another,  when 
the  depositor  retains  the  book  and  does  not  declare  a 
gift,  is  not  one,  because,  under  the  circumstances,  there 
is  no  proof  either  of  an  intention  to  give  or  of  a  deliv- 
ery.^ Wliere  a  father  deposited  mone3''  in  the  name  of 
a  minor  son,  retaining  the  book  and  control  over  the 
fund,  drawing  from  it  onoe,  and  the  son  died  sixteen 
years  after  coming  of  age,  without  having  had  any 
knowledge  of  the  deposit,  it  was  held  that  there  was  no 
gift  for  lack  of  delivery,  and  for  lack  of  an  intention  to 
give.'^  The  court  said  in  this  case :  "It  may  be  justly 
said  that  a  deposit  in  a  savings  bank  by  one  person,  of 
his  own  money  to  the  credit  of  another,  is  consistent 
with  an  intent  on  the  part  of  tlie  depositor  to  give  the 
money  to  the  other.  But  it  does  not,  we  think,  of  itself, 
without  more,  authorize  an  affirmative  finding  that 
the  deposit  was  made  with  that  intent,  when  the  de- 
posit was  to  a  new  account,  unaccompanied  by  any 
declaration  of  intention,  and  the  depositor  received  at 
the  time  a  pass-book,  the  possession  and  presentation 
of  which,  by  the  rules  of  the  bank,  known  to  the  de- 
positor, is  made  the  evidence  of  the  right  to  draw  the 
deposit.  We  cannot  close  our  eyes  to  the  well-known 
practice  of  persons  depositing  in  savings  banks  money 
to  the  credit  of  real  or  tictitious  persons,  with  no  inten- 
tion of  divesting  themselves  of  ownership." 

1  Scott  V.  Ford,  140  Mass.  157;  Broderlck  v.  Waltliam  Savings 
Bank,  109  Mass.  149;  Robinson  v.  Rlnfir,  72  Me.  140;  ^9  Am.  Rep.  308; 
Taylor  v.  Henry,  48  Md.  550, 557;  30  Am.  Rep.  486;  Shick  v.  Grote,  42 
N.  J.  Eq.  3.52;  Burton  v.  Bridgeport  Savings  Bank,  52  Conn.  398;  52 
Am.  Rep.  602;  Pope  v.  Burlington  Savings  Bank,  56.  Vt.  284;  48  Am. 
Rep.  781. 

2  Beaver  r.  Beaver,  117  N.  Y.  421. 
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i  221.  Same  intgeot,  oontinaed — lUuBtrationB. —Where 
a  party,  after  having  made  as  large  a  deposit  in  a  sav- 
ings bank  as  he  was  permitted  to  make  under  the  rules 
of  the  bank,  made  a  deposit  in  the  name  of  his  brother, 
but  retained  the  pass-book  and  made  no  deciai*ation  of 
a  gift  or  trust,  the  brother  has  no  claim  to  the  fund  as 
donee.  1  A  father  deposited  money  in  the  name  of  his 
son,  subject  to  his  own  order.  He  made  no  communi- 
cation on  the  subject  to  the  son,  but  retained  the  book, 
drawing  out  and  depositing  subsequently.  At  his  death 
the  book  was  found  with  an  order  in  it  to  pay  the  fund 
to  the  son,  but  tliis  was  held  not  to  be  a  gift  for  lack 
of  delivery.'  A  deposit  was  made  by  A  in  the  name 
of  his  granddaughter,  B,  payable,  however,  to  A,  who 
kept  the  book  and  made  no  communication  to  B. 
After  a  part  of  the  money  was  drawn  out,  the  fund 
was  made  payable  to  A  during  his  life,  and  after  hia 
death  to  B,  and  here,  too,  the  gift  was  treated  as  im- 
perfect because  there  was  no  delivery.'  But  if  in  this 
case  B  had  been  informed  of  the  transaction  and  had 
assented  to  it,  there  would  have  been  a  valid  gift  of  the 
amount  remaining  at  A's  death.*  In  the  above-men- 
tioned cases,  evidence  of  declarations  of  an  intention 
to  give  would  have  been  admissible  and  would  have 
changed  the  result.  It  was  the  absence  of  proof  of  the 
animus  dmiandi,  rather  than  the  lack  of  delivery,  which 
defeated  the  gifts.  It  is  shown  in  succeeding  sections 
that  delivery  of  the  pass-book  is  not  essential  to  the 
gift  of  a  savings  bank  deposit.^ 

1  BobinsoD  v.  Rinfi:,  72  Me.  140;  39  Am.  Bep.  808. 

2  Barton  v.  Bridgeport  Savings  Bank,  52  Conn.  898;  52  Am.  Bepu 
802. 


8   Pope  V.  Burlington  Savings  Bank,  56  Vt.  284;  48  Am.  Bep.  781. 

4  Smith  V.  Ossipe 

5  Pott,  ii  232,  22&. 


4   Smith  V.  Ossipee  Valley  etc  Bank,  64  N.  H.  228;  10  Am.  St.  Bep. 
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g  822.  Deposit  in  name  of  another— When  valid  as  a 
gift. —  When  a  deposit  is  made  in  a  savings  bank  by 
one  person  in  the  name  of  another,  evidence  cUiunde  is 
admissible  to  show  an  intention  to  give  the  sum  de- 
posited to  that  other,  and  when  such  intention  is 
shown  to  exist,  a  valid  gift  is  made,  although  the  de- 
positor retains  the  pass-book  and  control  over  the 
fand.i  A  deposit  by  a  grandmother  in  the  names  of 
her  grandchildren,  subject  to  her  order,  accompanied 
by  declarations  of  an  intention  to  give,  constitutes  a 
complete  gift."  Where  the  deposit  was  made  in  the 
name  of  the  plaintiff,  subject  to  the  order  of  the  donor, 
and  the  donor  showed  plaintiff  the  book  and  signed  a 
paper  stating  that  the  money  was  for  him,  the  donor 
retaining  the  book  but  not  drawing  out  any  of  the 
fund,  it  was  held  that  from  these  facts  the  jury  was  at 
liberty  to  infer  a  gift.'  Where  A  deposited  money  in 
the  name  of  her  nephew,  B,  payable  to  her  own  order, 
retaining  the  book  and  drawing  out  part  of  the  deposit, 
evidence  was  admitted  to  show  her  intent.*  A,  in  pur- 
suance of  an  expressed  intention  to  give,  went  to  a 
bank  with  a  niece,  and  directed  a  sum  to  be  transferred 
to  her  nieces,  but  so  that  they  could  not  draw  it  out  in 
her  lifetime.  The  books  were  made  out  in  the  names 
of  the  nieces,  but  "only  A  to  draw,*'  and  A  signed  as 
trustee  and  received  the  books.  These  circumstanr».es 
were  held  to  constitute  a  valid  gift  inter  vivos,^  A  de- 
posit by  a  man  in  the  name  of  his  daughter,  subject  to 
the  right  of  the  depositor  and  his  wife  and  survivor  to 
the  income  during  life,  is  a  valid  gift  when  the  daughter 
assents,  although  the  donor  retains  the  pass-book.' 
There  is  no  difficulty  in  establishing  the  gift  when  the 
donor,  after  making  the  deposit  in  the  name  of  an- 
other, delivers  the  book  to  that  other,  animo  donandij^ 

I    Blaadell  v.  Locke,  52  N.  H.  23<^;  Kerrigan  v.  Rautigan,  43  Conn. 
17;  Sweeny  i;.  Boston  Five  Cents  Savings  Bank,  116  Muss.  384. 
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2  Gardner  v.  Merritt,  32  IVId.  78;  3  Am  Hep.  115.    See,  also.  Barker 
V.  Frye,  75  Me.  29,  wbere  this  rule  was  pusbed  a  little  farther. 

3  Eastman  v.  Woronoco  Savings  Bank,  136  Mass.  206. 

4  Northrop  v.  Hale,  72  Me.  275. 

6    Miller  v.  Clark,  40  Fed.  Rep.  15. 

6  Smith  V.  Osslpee  Valley  eta  Bank,  64  N.  H.  228;  10  Am.  St.  Bep. 
400. 

7  Be  Crawford,  113  N.Y.  660. 

§  228.  Deposit  in  joint  namei.-^When  the  alleged 
donor  makes  a  deposit  in  the  names  of  himself  and 
another  person,  subject  to  the  order  of  either,  but  re- 
tains the  pass-book,  it  is  generally  held  that  these  facts 
do  not  constitute  a  gift,  because  the  donor  does  not  part 
with  dominion  over  the  subject-matter,  and  there  is  no 
evidence  from  them  of  the  animus  donandi,  A  depos- 
ited money  in  a  savings  bank  to  the  credit  of  himself 
and  of  B,  his  sister,  and  the  survivor  of  them,  subject 
to  the  order  of  either.  After  A's  death  the  deposit 
book  was  taken  from  his  trunk  by  B,  who  drew  out 
the  money.  A's  will,  executed  after  making  the  de- 
posit, disposed  of  the  fund.  Upon  these  facts  there 
was  held  to  be  no  gift  inter  vivoSy  because  A  did  not 
divest  himself  of  dominion  over  the  fund,  but  retain- 
ing the  pass-book  could  have  drawn  the  money  at  any 
time ;  there  was  also  no  gift  mortis  eaiLsay  becau.<«e  the 
deposit  in  this  form  did  not  appear  to  have  been  made 
.with  a  view  to  A's  death  from  the  existing  disorder, 
and  because  there  was  no  delivery ;  there  was  also  no 
trust  in  A  for  B,  because  there  was  no  evidence  of  an 
intention  on  his  part  to  be  trustee.^  So  a  deposit  by  A 
in  his  own  name,  and  '*  payable  also  to  Mrs.  L.  in  case 
of  the  death  of  "  A,  is  not  a  good  gift,  either  inter  vivos 
or  mortis  causaJ^  A  deposit  by  a  husband  in  the  joint 
names  of  himself  and  wife,  he  retaining  control,  and 
drawing  out  part  of  the  fund,  Is  not  a  complete  gift  for 
lack  of    delivery .8     Some  cases,   however,  hold  that 
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when  a  husband  deposits  money  or  takes  a  security  in 
the  Joint  names  of  himself  and  wife,  he  may  control 
the  fund  during  his  life  to  any  extent,  but  upon  his 
death  it  is  to  be  treated  as  a  complete  gift  to  Iier.^  It 
has  been  previously  shown  that  when  personal  prop- 
erty is  transferred  to  two  persons  who  are  at  the  time 
husband  and  wife,  they  are  tenants  by  entireties  of  the 
property,  with  the  usual  incidents  of  such  tenancy.^ 

1  Taylor  v,  Henry,  48  acd.  660;  80  Am.  Hep.  488. 

2  Parcher  v.  Saco  A  Biddeford  Savings  Bank,  78  Me.  470. 

8   Schick  v.  Grote,  42  N.  J.  Eq.  852. 

4  Boman  Catholic  Orphan  Asyloni  v.  Strain,  2  Bradl  34;  San- 
ford  V.  Sanford,  45  N.  Y.  723. 

g  824.  Deposit  by  one  person  as  tmstee  for  another. — A 
valid  trust  of  personal  property  may  be  created  by  a 
clear  declaration  of  the  owner  of  the  property  that  he 
holds  it  in  trust  for  a  certain  person,  and  when  such 
declaration  has  been  made,  it  is  not  necessary  that  the 
creator  of  the  trust  should  relinquish  control  of  the 
subject-matter.!  But  no  such  trust  will  be  enforced 
when  voluntary  unless  the  donor  intends  to  create  it, 
and  makes  an  unequivocal  declaration  of  that  intent. 
In  the  application  of  this  general  rule  to  the  question 
whether  a  gift  by  way  of  trust  is  made  when  one  per- 
son deposits  money  in  a  savings  bank  in  his  own  name 
as  trustee  for  another,  the  two  following  rules  may  be 
regarded  as  established  by  the  weight  of  authority: 
(1)  A  deposit  by  the  donor  in  his  own  name  as  trustee 
for  the  donee  constitutes  a  valid,  irrevocable  gift,  when 
the  donee,  or  his  representative,  is  informed  of  the  gift 
and  assents  to  it,  because  in  such  case  the  intent  to  give 
can  be  clearly  inferred.*  (2)  Such  a  deposit,  when  the 
donee  is  not  informed  of  it,  does  not,  according  to  the 

weight  of  authority,  per  ae^  constitute  a  complete  gift, 
Bbant.  p.  p.— 28. 
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becaase  the  facts  are  consistent  wi4h  an  intentioii  on 
the  part  of  the  donor  to  retoin  the  land.* 

2  Oases  post,  }  22& 

3  Cases  jpo«f,  {226. 

§  225.  Valid  gitt»  by  dvptMdtitL  dimor'i  Baiueci  trustee. 
— In  accordance  with  the  first  rule  xnentioned  in  the 
preceding  section,  it  has  been  held  that  where  a  deposit 
was  made  by  A,  as  trustee  for  B,  and  A  told  B  that 
he  had  made  provision  for  her  in  this  way,  there  is  a 
perfected  gift.*  In  another  case  A  deposited  In  a  sav- 
ings bank  a  sum  in  her  own  n£ime  as  trustee  for  B,  the. 
child  of  a  friend,  whom  she  afterwards  informed  of  it. 
Subsequently  she  drew  out  a  part  of  the  money,  and 
died  leaving  a  will  in  wliich  no  mention  was  made  of 
the  matter.  The  gift  was  held  to  be  complete  and  ir- 
revocable and  A^s  estate  liable  for  the  amount  so  di-awn 
out.'  Where  A  deposited  at  diflFerent  times  sums  of 
money  in  his  own  name  as  ti^ustee  for  B,  his  step- 
daughter, to  whom  he  gave  the  pass-book,  which  sh^ 
returned  to  him  for  keeping,  and  it  remained  in  h{9 
control  till  his  death,  the  trust  was  regarded  as  com- 
plete.^ After  depositing  in  a  savings  bank  all  lie  could 
deposit  in  his  own  name,  A  made  three  other  deposits, 
one  as  trustee  for  his  son,  the  others  as  trustee  for 
his  grandchildren;  he  kept  the  books  and  received 
the  dividends.  Evidence  that  he  told  the  beneficiaries 
that  he  had  made  the  deposits  for  them,  but  wanted 
the  interest  during  his  life,  is  admissible,  and  justifies 
the  finding  of  a  complete  trust.*  But  where  a  deposit 
is  made  by  one  person  as  trustee  for  another,'  who  is 
informed  of  it,  yet  if  the  facts  show  that  the  depositor 
retains  control,  and  there  is  no  intention  to  pass  title 
till  his  death,  the  transaction  is  in  the  nature  of  a  will, 
and  is  not  valid  as  a  gift.^ 
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1  A]g«r  V.  North  End  Saxdnni  Bank,  146  Maaii.  418;  4  Am.  St  R4»p. 
%1.  See,  also,  in  support  of  this  rule,  Rcott  v.  Berkshire  County 
Savings  Bank,  140  Mass.  167;  Biasdel  v.  Locke,  52  9.  H.  2W;  Kerrigan 
V.  Bautigan,  43  Conn.  17. 

2  Minor  v.  Rogers,  40  Conn.  612;  16  Am.  Rep.  68. 
8   Ray  v.  Simmons,  11  R«  1. 266;  28  Am^  Rep.  447. 

i  Oerrisb  v.  New  Bedford  Instn.  128  Mass.  160;  8&  Am.  Rep.  866. 
fi  Nutt  V.  Morse,  142  Mass.  I4  arUet  i  120,  n.  10. 

{  SBd.  I&vftlid  gift  by  depottt  ia  Amor'i  name  as  tniitee 
fora&ather. — Where  the  deposit  is  made  bytbo  donor 
as  trustee  for  anotbeF,  wlio  is  Bo(r  infoomed  of  it,  the 
donor  retaining  the  pass-book  aQd  coi^trol  over  the 
fnnd,  these  facts  do  not,  per  ae^  according  to  some 
cases,  constitute  a  complete,  irrevocable  gift.'  "  Notice 
to  the  donee  is  indeed  not  necessary  when  other  acts 
or  declarations  of  the  donor  are  sufficient  and  complete 
in  themselves ;  but  where  the  transaction  is  capable  of 
two  interpretations  and  the  settlement  is  merely  volun- 
tary, it  is  plain  that  notice  given  by  the  donor  to  the 
donee  of  the  existence  of  the  trust  would  in  most  cases 
be  decisive  on  the  question  of  intention.  It  tal^es  the 
place  of  that  delivery  which  is  necessary  to  perfect  a 
gift  of  personal  property."  *  Where  a  father  deposited 
a  sum  in  a  savings  banl^  to  his  own  credit,  and  also 
a  sum  in  his  name  as  trustee  for  his  daughter,  but  re- 
tained the  pass-book  and  made  no  communication  to 
her,  it  was  held  not  to  be  a  gift,  because  there  was  no 
parting  with  dominion  and  acceptance  by  the  donee ; 
also  that  evidence  was  admissible  to  show  that  tlie 
form  of  deposit  was  adopted  to  evade  a  by-law  of  the 
bank  prohibiting  a  larger  deposit  than  the  father  had 
already  made,  and  that  the  daughter  could  not  rely 
on  a  regulation  of  the  bank  that  a  depositor  and  his 
representatives  were  bound  by  a  condition  annexed 
to  the  deposit,  designating  the  beneficiar^^.^  But  In 
another  case,  where  a  party  deposited  money  in  her 
name  as  trustee  for  distant  relatives,  retaining  the  pass- 
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books  till  her  death,  drawing  out  one  year's  interest, 
and  making  no  communication  to  the  cestuis  que  trusty 
it  was  held  that  an  effectual  trust  was  created,  because 
a  declaration  of  trust  is  alone  sufficients 

1  stone  Vr  Blsbop,  4  Cliff.  593;  Sherman  v.  New  Bedford  Savings 
Bank,  13S  Mass.  581;  Qeary  v.  Page,  9  Bosw.  290;  Boblnson  v.  Ring, 
72  Me.  140;  39  Am.  Bep.  308;  Clark  v.  Clark,  108  Mass.  522. 

2  Gerrlsh  v.  New  Bedford  Instn.  128  Mass.  150;  85  Am.  Bep.  3S5. 

S  Brabrook  v.  Boston  Five  Cents  Savings  Bank,  104  Mass.  228;  6 
Am.  Bep.  222. 

4  Martin  v.  Funk,  75  N.  Y.  134;  81  Am.  Bep.  446.  See,  also, 
Howard  v.  Savings  Bank,  40  Vt.  597;  Wheatley  v.  Parr,  1  Keen,  561; 
Dickerson's  Appeal,  115  Pa.  St.  198;  2  Am.  St.  Kep.  517. 
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CHAPTER  XX. 

NATUBE  OF  CHATTEL  MOBTGAOES,  GEITEBAIiLT. 

)  227.  Introdactory. 

{  228.  Nature  of  a  chattel  mortgage. 

)  229.  Chattel  mortgages,  pledges,  and  conditional  sales  compared. 

1  280.  fiummary  of  the  statutory  provisions  concerning  chattel 

mortgages. 
{  231.   Execution  —  Recording — Constmctlye  notice. 
i  232.    Effect  of  unrecorded  mortgage. 
i  233r  Actual  notice  of  unrecorded  mortgage. 

2  234.   Mortgages  of  personalty  by  paioL 
{  235.   Mortgages  by  partners. 

I  236.    Absolute  bills  of  sale. 

i  227.  Introductory.— At  common  law  the  retention 
of  the  possession  of  personal  property,  when  a  sale  or 
pledge  of  it  had  been  made,  was,  according  to  the  doc- 
trine of  some  cases,  per  se  fraudulent  and  void  as  to 
third  parties,^  while  according  to  other  oases,  it  was  a 
'* badge''  of  fraud,  amounting  to  prima  facie  but  not 
conclusive  evidence.'  Possession  of  personal  property 
is  presumptive  evidence  of  ownership,*  and  a  bona  fide 
purchaser  from  a  former  owner  still  in  possession,  but 
who  has  sold  or  mortgaged  the  chattel,  acquired  a  title 
which  might  or  might  not  be  defeasible.  If  a  seller's 
retention  of  possession  is  held  to  be  fraudulent  per  ae, 
then  purchasers  and  creditors  acquire  title.*  If  such 
retention  of  possession  is  only  a  badge  of  fraud,  then 
purchasers  and  creditors  have  the  benefit  of  the  pre- 
sumption.^ Formerly,  if  an  owner  of  chattels  desired 
to  borrow  money  on  their  security  it  was  necessary,  in 
order  fully  to  protect  the  lender,  to  do  so  by  pledging 
the  property,  in  which  case  possession  was  transferred 
to  the  pledgee.^    But  such  transfer  was  of  course  fre- 
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quently  inconvenient,  where  the  use  of  the  property 
pending  the  loan  was  important  to  the  borrower,  and 
where  its  custody  may  have  been  a  burden  to  the 
lender,  who  merely  desired  to  be  secured.  These  causes 
hav^  led  to  the  enftotiag,  in  most'of  the  States  of  this 
Union,  of  acts  of  the  legislature  authorizing  mortgages 
of  personal  property  to  be  madei,  and  providing  tlial; 
when  such  mortgages  aire  registered,  the  i«tentioa  of 
possession  by  mortgagor  shall  not  be  deemed  a  badge 
of  fmud. 

1  Twyne's  Case,  3  Coke,  80;  1  Smitta^B  (Lend.  Oas.  1 ;  Lewis  v.  Strtf^, 
54  111.  436;  Uesser  t>.  Wilson,  36  Iowa,  152;  Morton  v.  Ra^an,  5  Busb, 
3J«;  Lake  v.  Morris,  30  Conn.  201;  Hamilton  v.  Russel,  1  Craiichi^Q: 
Merrill  v.  Hurlburt,  63  Cal.4IM{  <:!raBe  v.  Timberlake, 61  Mo.  461;  HuM 
V.  Higsworth,  48  Conn.  258. 

2  Primrose  v.  Browning,  69  Ga.  69;  Goodwyn  v.  Qoodwyn,  20  Ga* 
CM\  Werts  V.  Spearman,  m  S.  C.  200;  Boone  v.  Hardle,  83  N.  C.  470; 
Wray  v.  Davenport,  79  Va.  19;  Davis  v.  Turqep,  4  Gratt.  412;  Hamble- 
ton  V.  Hayward.  4  Hftr.  <fr  J.  446;  Hndson  v.  Warner,  2  Har.  <ft  0. 415; 
•Biemuller  v.  Schneldet.  62  Md.  5*7;  Steele  v.  fienham,  84  N.  Y.  684; 
Hatch  V.  Fowler,  28  Mich.  20a:  Edwards  v.  Edwards,  M  Mich.  347; 
Roberts  v.  Radollffe,  3R  Kan.  502;  Wheeler*.  Konst,  46  Wis.  3fl8;  Cop- 
page  V.  Harnett,  :J4  Miss.  621:  Richardson  v.  Kramer,  28  La.  An.  857^ 
fehealey  v.  Edwards,  7B  Ala.  •I'ft;  Mayet  t>.  Giarki  40  Ala.  Sfi9;  Born  tv 
Shaw,  29  Pa.  St.  288;  72  Am.  Dec.  683. 

8    AiUCt  i  140,  n.  1. 

4  'Supra,  n.  1. 

5  Svpra,  n.  2. 

6  Wright  V.  McCormick.  67  Mo.  426;  Oritflth  «.  Doafl^aas,  7S  SCe^ 
532;  40  Am.  Rep.  395;  poat,  {229. 

J  288.  SVutore  of  a  cliaftel  Biorlgage.— A  moftgage  6t 
^chattels,  like  a  mortgage  of  latHl  at  oommon  law,  is,  in 
Its  true  form,  an  abs<)lirt;e  conveyance  of  the  property 
with  a  -condition  of  defeasance.  It  Is  a  sale  npon  a  con- 
dition subsequent.  The  mortgagee  acqnires  a  present 
title,  liable  to  be  divested  by  the  payment  of  the  debt 
by  the  mortgagor.  Upon  breach  of  the  condition  the 
title  of  the  moi*tgagee  is  absolute  at  law,  bttt  the  moi%«^ 
gagor  has  an  equity  of  redemption.^  This  is  the  trne 
form  of  a  chattel  mortgage,  but  in  order  to  effectuate 
the  intention  of  the  parties  an  instrument  not  contaiti* 
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Inpf  words  of  conveyance  will  be  beld  to  be  a  chattel 
tnortgage.^  So  a  stipulation  in  a  lease  that  the  lessor 
shall  have  a  lien  for  the  rent  upon  all  the  goods  of  the 
lessee  placed  upon  the  demised  premises,  to  be  enforced 
as  in  case  of  a  chattel  mortgage  by  sale,  etc.,  is  in  efi'ect 
'a  chattel  mortgage,  ftnd  is  not  valid  against  creditors 
unless  recorded  as  suc^.'  A  provision  of  this  character 
In  a  lease  is,  however,  valid  between  the  parties,  and 
operates  as  a  license  to  the  lessor  to  take  the  property/ 

1  Charter  «.  Stevens,  3  Benio,  83;  45  Am.  t)ec.  444;  Luckette  v. 
Townsenfl,  8  Tex.  119;  49  Am.  Dec.  723;  TamnabiU  v.  Tottle,  3  Mich. 
104;  61  Am.  Dec.  480;  Bryant  v.  Carson  Biver  Co.  8  Nev.  313;  93  Am. 
•I>eo.403. 

2  Merrill  v.  Bessler,  37  Minn.  82;  5  Am.  St.  Bep.  822;  Atwater  «. 
Mower,  10  Vt.  75;  Ellington  v.  Charleston,  51  Ala.  166;  De  Leon  v. 
Higuera,  15  Cal.  48:i;  Frlck  v.  HUliard,  95  N.  C.  117. 

3  Merrill  v.  Bessler,  37  Minn.  82;  5  Am.  St  Bep.  822. 

4  McCaffrey  v.  Woodin,  65  N.  T.  ^69;  22  Am.  Bep.  6M. 

i  229.  Chattel  mortgageB,  pledges,  and  conditional  valei 
compared.  — In  a  pledge,  tlie  pledgee  has  possession  of 
the  chattel,  with  a  right  to  retain  it  until  the  debt  is  paid, 
1brrt  he  has  not  tttle.  The  title  to  the  pawn  is  transferred 
only  by  a  sale  after  deftfnltw'  In  a  •chattel  mortgage,  the 
mortgagee  generally  has  not  possession,  but  has  a  title 
subject  to  a  condition  of  defeasance,  and  this  title  be*- 
comes  absolute  at  law  upon  the  non^perforinance  of  the 
condition  by  the  mortgagor.*  In  a  conditional  sale  the 
condition  may  be  either  precedent  or  subsequent.  A 
contract  of  sale,  providing  that  the  title  to  the  propertj*^ 
shall  not  pass  till  the  price  be  paid,  or  that  the  prop^ 
crty  shall  be  sub.iect  to  approval,  is  upon  condition 
precedent .■  A  contract  providing  that  the  seller  may 
repurchase  the  property  within  a  certain  time  is  a  sale 
upon  condition  surbsequenrt.*  In  equity,  what  appears 
on  its  face  to  be  a  oonditlonAl  sale  is  often  treated  as  a 
chattel  mortgage.  The  rule  is  that  if,  upon  an  exami- 
nation of  the  whole  transaction,  it  is  found  as  a  fact  that 
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the  transfer  of  the  property  was  designed  as  secarity 
for  a  debt,  then  it  is  to  be  treated  as  a  mortgage.^  A  so- 
called  lease  of  cliattels,  providing  for  the  payment  of 
installments  of  rent,  the  hirer  to  be  entitled  to  the  prop- 
erty upon  payment  of  the  last  Installment,  and  upon 
any  default  the  lessor  to  be  entitled  to  recover  posses- 
sion, is  a  conditional  sale.^  The  owner  or  seller  in  such 
case  is  entitled  to  recover  possession  of  the  chattel  upon 
a  breach  from  the  hirer  or  vendee,  or  any  person  claim- 
ing under  him  with  noticed  Whether  in  the  case  of  a 
conditional  sale,  the  condition  not  being  performed,  a 
bona  fide  purchaser  from  the  vendee  in  possession  can 
acquire  a  good  title,  is  a  point  upon  wliich  the  authorities 
are  in  conflict.^ 

1  Deeter  r.  Sellers,  102  Ind.  458;  Weems  v.  Delta  Moss  Co.  83  1a, 
An.  973;  Combs  v.  Tucbelt,  24  Minn.  423;  First  Nat.  Bank  v.  Nelson, 
88  Ga.  391;  95  Am.  Dec.  400:  Bryson  v.  Kayner,  25  Md.  424;  90  Am.  Dec. 
69:  Robinson  v.  Hurley,  11  Iowa,  410;  79  Am.  Dec  497,  n. 

2  Lackets  v.  Townsend.  3  Tex.  119;  49  Am.  Dec.  723,  n.,731;  Taana- 
hlll  V.  Tattle,  8  Mich.  IW;  61  Am.  Dec.  480;  McCoy  v.  Lassiter,  95  N.  C. 
88. 

3  Kettt  V.  Counts,  15  S.  C.  493;  Hickman  v.  Shimp,  109  Pa.  St.  16; 
Cole  V,  Berry,  42  N.  J.  L.  308. 

4  Haynle  v.  Robertson,  58  Ala.  37;  Mjogee  v.  Catching,  88  Miss.  672; 
Cook  V.  Lion  Ins.  Co.  67  CaL  368. 

5  Wllmerding  v.  Mitchell,  42  N.  J.  L.  476:  Rockwell  v.  Hum- 
phreys, 57  Wis.  410;  Cooper  v.  Brock,  41  Mich.  4d8;  Falsom  v.  Fowler, 
15  Ark.  280;  Leblanc  v.  Bonchereau,  16  La.  An.  11;  Weathersly  v, 
Weathersly,  40  Miss.  462;  Parish  v.  Gates,  29  Ala.  254;  McKlnstry  v. 
Coniy,  12  Ala.  678;  McComb  v.  Donald,  82  Va.  903. 

6  Gerow  v.  Castello,  11  Colo.  560;  7  Am.  St.  Rep.  260;  Miller  t». 
Steen,  30  Cal.  402;  89  Am.  Dec.  124,  n.,  127;  Van  Wren  v.  Flynn,  34 
La.  An.  1158;  Singer  Manuf.  Co.  v.  Cole,  4  Lea,  439:  40  Am.  Rep.  20; 
Latham  v.  Sumner,  89  111.  233;  31  Am.  Rep.  79;  Knlttel  v.  Gushing,  57 
Tex.  364;  44  Am.  Rep.  598.  In  Herring  v.  Cannon,  21  8.  C.  212;  53  Am. 
Rep.  661,  where  a  man  bought  a  safe,  giving  therefor  notes  in  which 
It  was  stated  that  the  "  vendors  do  not  part  with  any  title  thereto 
until  the  purchase  money  has  been  fully  paid,"  it  was  held  that  the 
contract  was  an  Instrument  in  the  nature  of  a  mortgage  under  the 
statute,  and  Invalid  against  creditors  and  purchasers  unless  recorded. 

7  Gerow  v.  Castello,  11  Colo.  660;  7  Am.  St.  Rep.  260;  and  cases  in 
last  note. 

8  An  elaborate  review  of  the  cases  was  made  in  Harkness  v. 
Russell,  118  U.  S.  663,  and  it  was  shown  that  in  most  of  the  States  the 
vendee  in  a  conditional  sale  cannot  convey  title  until  performance 
of  the  conditions. 
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J  230.  Summarj  of  tlie  itatatory  proviiioiu  concerning 
cliattal  mortgages.  —  It  has  been  bIiowu  that  at  common 
laWy-in  order  to  create  an  effectual  mortgage  of  chattels, 
it  was  in  most  cases  necessary  to  deliver  the  property 
to  the  mortgagee.^  Tlie  chief  object  of  the  statutes  in 
the  several  States  concerning  chattel  mortgages  is  to 
substitute  registration  for  the  change  of  possession. 
The  mortgagor  is  thus  enabled  to  continue  in  posses- 
sion of  the  goods,  but  he  no  longer  acquires  thereby  a 
fictitious  credit,  because  the  registration  affords  to  tlie 
public  an  opportunity  of  obtaining  information  a.s  to 
the  existence  of  the  lien.  The  statutes  vary  greatly 
among  themselves,  but  their  general  purport  and  tenor 
may  be  said  to  embrace  the  following  features :  (1)  No 
mortgage  of  chattels  of  which  the  mortgagor  retains 
possession  shall  be  valid,  except  between  the  parties, 
unless  executed  and  recorded  in  the  prescribed  manner 
and  time.  (2)  The  mortgage  must  be  an  instrument  of 
writing,  containing  the  names  of  the  parties,  the  amount 
of  the  debt,  and  a  description  of  the  property  covered  by 
it.  In  most  States  there  must  also  be  an  afQ davit  by 
the  mortgagee  as  to  the  bona  fides  of  the  consideration. 
(3)  Such  mortgage  takes  effect  as  against  third  parties 
only  from  the  time  of  recording.  (4)  From  the  time 
of  recording  the  mortgage  is  constructive  notice  to  all 
the  world.  (5)  The  mortgage  may  be  released  and  as- 
signed like  mortgages  of  realty.  (6)  In  some  States, 
the  mortgage  must  be  recorded  in  the  county  where 
the  mortgagor  resides,  in  others,  where  the  property  is 
located,  or  in  both.' 

1  Jnte.i  227. 

2  Jonea  on  Chattel  Mortgages,  ch. 

§  231.  Execution — Becording — Constructive  notice. — A 
chattel  mortgage  need  not  be  executed  under  seal,^  and 
even  when  the  instrument  professes  to  be  under  sealj 
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the  omission  of  tij©  seal  is  immaterial.*  The^  mortgage 
must  be  delivered  to,  aud  accepted  by  the  mortgagee, 
but  when  it  has  been  put  on  record  by  the  mortgagor, 
hia  act  may  be  subsequently  adoptedby  tiie  mortgagee.' 
The  purpose  of  the  law  in  reqniring  the  mortgage  to  be 
filed  for  public  record  is  to  prevent  the  mortgagor  from 
obtaining  a  fictitious  credit  by  reason  of  his  possession 
of  the  goods.  The  record  therefore  takes  the  place  of  a 
delivery.*  And  all  persons  are  affected  with  const ract- 
ive  notice  of  the  lien,  either  from  the  time  the  mortgage 
is  delivered  to  the  proper  officer,*  or  from  the  time  an 
entay  of  it  is  made  in  the  indent.*  But  a  mortgage, 
although  recorded^  is  not  cons<a*nctiv.e  notice  unless 
the  provisions  of  the  statute  q»  to  the  execution,  ac- 
knowledgment, time,  and  placo  of  recording  ara  strictly 
complied  with.^  A  mortgagee  cannot  withhold  the  in- 
strument from  recoixl,  renew  it  periodically,  and  then 
place  the  last  renewal  on  record  to  the  prejudice  of 
otliers.^  When  thei*e  is  more  than  one  mortgagor  and 
they  reside  in  different  counties,  the  mortgage  most 
generally  be  recorded  in  each  county  where  a  mort- 
gagor resides.^  The  record  continues  to  be  construct- 
ive notice  although  the  chatliels  may  be  subsequently 
removed  to  another  cuunty.'^  And.  so  if  the  mortgagor 
himself  remove  to  another  county,  the  first  record  re- 
mains as  constructive  notice  unless  the  statute  requires 
a  refiling.ii  In  some  States  t^e  mortgage  must  be  re- 
filed  annually,  or  an  affidavit  as  to  ihe  continued  exist- 
ence of  the  debt  must  be  annually  recorded.^' 

1  Despatch  Line  v.  Bellamy  Manuf.  Co.  12  N.  H.  205;  37  Am.  Dec 
203. 

2  Gibson  V.  Warden,  14  WaU.  2:14. 

3  Jones  on  Chattel  Mortjra^es,  ?{  104-113,  citing,  amon?  other 
cases,  Foster  v.  Perkiaa,  42  Me.  168;  Welch  «.  Backett,  12  Wis.  243; 
Wadsworth  v.  Barlow,  68  Iowa,  699;  Cobb  v  Chase,  54  Iowa,  253; 
Thayer  v.  Stark,  6  Cush.  11;  Jordan  v,  Farasworthi  15  Gray,  517; 
Sherman  v.  Fitch,  98  Mass.  59. 
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4  K&rmgB.  v. Taylor,  70hio St.  134;  70  Am.  Bee.  62;  Brown  v.  Brabb, 
67  Mich.  17;  11  Am.  St  Rep.  549;  Miller  v.  Whlteon,  40  Mo.  W;  Smltb 
V.  Fields,  79  Ala.  835;  Bobinson  v,  Slliott,  22  Wall.  513;  ante,  §  228. 

6   Head  v.  Goodwin,  37  Me.  181;  Crsag  v.  Dimock,  47  111.  308. 

6  HIbbard  v.  Zenor,  75  Iowa,  471;  9  Am.  St.  Bep.  497;  Prlngle  v. 
Dunn,  37  Wis.  449;  19  Am.  Bep.  772. 

7  Brfggs  V.  Tiemfng,  112  Ind.  «a;  Blatcbford  v.  Boydeb,  122  Til. 
657:  Becker  t».  Anderson,  11  Neb.  493;  McCord  v.  Cooper,  30  Ind.  9; 
Phillips  ?«.  Pearson,  27  Md.  2M;  Benton  t'.  Griffith,  17  Md.  301;  Byer  v. 
Etnyre,  2  Gill,  151.  Under  the  Texas  statute  the  registration  of  the 
original  mortgage,  without  an  acknowledgment,  is  good  as  notice: 
Cbator  v.  Brunswick  etc.  C;o.  71  Tex.  588. 

8  Gill  V.  Griffith,  2  Md.  Ch.  270. 

9  Stewart  v.  Piatt,  101  tJ.  S.  731;  Aultnlan  v.  Gny,  41  Ohio  St.  598. 
Statements  in  the  mortgage  as  to  residence  of  the  parties  are  jprima 
facie  true:  Chator  v.  Brunswick  etc.  Co.  71  Tex.  588. 

10  Kanaga  v.  Taylor, 7  Ohio  St.  134;  70  Am.  Bee.  62;  Coal  v.  Koctae, 
20  Neb.  550;  Grand  Island  Bbs.  Co.  v.  Frev,  25  Neb.  550;  Feurt  v, 
Rowell,  62  Mo.  524;  Keenan  v.  Stimson,  32  Minn.  377. 

11  Jones  V.  Taylor,  SO  Vt.  42;  Bruce  v. 'Smith,  8  Har.  A  J.  499;  Kati- 
road  Co.  v.  Glenn,  28  Md.  288;  Bank  of  United  States  v.  Lee,  18  Peters, 
120;  Elson  v.  Barrier,  se'Mlss.  394;  Wilkinson  v.  King,  81  Ala.  156. 

12  Jones  on  Chattel  Mortgages,  2S  286-298. 

i  882.  EffiMt  of  unrecorded  morlgage.  •—  An  nnreeorded 
mortgage,  or  one  whach  is  defectively  executed,  is 
nevertheless  valid  between  the  parties,'  and  is  to  be 
foreclosed  like  other  mortgages.'  And  if  Uie  mort- 
gagee takes  actual  possession,  the  defect  is  cured  and 
the  goods  cannot  then  be  attached.'  But  what  is  the 
efBect  of  such  mortgage  as  to  creditors,  when  posses- 
sion of  the  property  hcus  not  been  t»;ken  ?  As  to  subse- 
quent creditors  as  well  as  purchasers,  the  mortgage  is 
doubtless  in  all  eases  void,  because  the  retention  of 
possession  by  the  mortgagor,  enabling  him  thereby  to 
obtain  credit,  is  fraud  in  law/  But  the  question  is 
whether  creditors  existing  at  the  time  of  the  execution 
of  the  unrecorded  mortgage  can  attack  it  successfully 
without  proving  that  it  was  made  Avith  intent  to  delsiy» 
hinder,  or  defraud  them.  They  are  in  no  position  to 
complain  if  the  debtor  makes,  for  a  valuable  consider- 
ation, a  bona  fide  disposition  of  his  property  after  the 
creation  of  their  debts,  or  if  he  prefers  one  creditor  to 
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another.^  In  Maryland  and  some  other  States  it  has 
been  held  that,  although  the  language  of  the  chattel- 
mortgage  statute  is  broad  enough  in  terms  to  defeat  a 
bona  fide  mortgagee,  who  has  paid  his  money  on  the 
faith  of  a  promise  to  execute  a  mortgage,  in  case  sub- 
sisting creditors  should  intervene,  yet  that  equity, 
regarding  that  as  done  which  was  agreed  to  be  done, 
will  enforce  such  contract  against  existing  creditors, 
and  in  the  teeth  of  the  language  of  the  registry  law.' 
In  other  States  the  rule  seems  to  be  that  an  unrecorded 
mortgage  can  only  be  avoided  by  creditors  who  were 
such  when  it  was  made,  when  they  obtain  judgments 
and  seize  the  property  on  execution  before  the  mort- 
gagee has  himself  talsen  possession.^  In  some  of  these 
States  the  statute  provides  that  an  unrecorded  mort- 
gage shall  be  void  as  to  creditors  and  subsequent  pur- 
chasers and  mortgagees,  without  expressly  mentioning 
existing  creditors.  In  other  States,  where  the  statute 
names  existing  creditors,  an  unrecorded  mortgage  is 
void  as  to  them  unless  they  have  actual  notice  thereof." 
Most  cases  hold  that  an  unrecorded  or  defectively  exe- 
cuted mortgage  is  valid  against  an  assignee  for  the 
benefit  of  creditors,  unless  there  be  fraud  in  fact,  for 
he  takes  only  the  rights  of  his  grantor.'  Although  a 
mortgage  may  be  invalid  or  unrecorded,  the  mortgagee 
is  entitled  to  recover  the  amount  for  which  the  prop- 
erty was  insured.^o 


5 

6- 

S.  C.  262;  McNeUl  v.  Flanegan,  33  Mian.'  375." 

2  Taber  v.  Hamlin,  97  Mass.  489;  9^1  Am.  Dec.  113. 

3  Isenberg  v.  Faosler,  36  Kan.  403;  Wood  v.  Weimar,  104  U.  8.  786: 
Applewhite  v.  Harrell  Mill  Co.  49  Ark.  279;  Greeley  v.  Keadins,  74 
Mo.  30);  J  affray  v.  Thompson,  65  Iowa,  323;  Jones  on  Chattel  Mort- 
gages, 8  178. 

4  Nelson  v.  Hagerstown  Bank,  27  Md.  51,  73;  ante,  {  227. 

5  The  general  equity  rule  as  laid  down  In  2  Pomeroy  on  EqiiUy 
Jurisprudence,  {  972,  is  that  "  conveyances  made  upon  a  valaable 
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consideration  are  DOt  pretamed  to  be  fraudulent  against  existing 
creditors,  and  the  extent  of  the  grantor's  Indebtedness  is  wholly 
Immaterial.  Conveyances  upon  a  valuable  and  even  full  consider- 
ation are  void  against  existing  and  subsequent  creditors,  if  made 
with  an  actual,  express  intent  to  binder,  delay,  or  defraud  tnem ;  but* 
the  Intent  cannot  be  inferred  by  presumptions,  and  must  beproved^ 
by  evidence  legitimately  tending  to  show  its  existence." 

6  Alexander  v.  Ghlselln,  5  Gill,  138;  Sixth  Ward  Building  Arbool 
V.  WUison,  41  Md.  506;  Stanhope  v.  Dodge,  62  Md.  483;  Brown  v^ 
Brabb,  67  Mich.  17;  11  Am.  St.  Kep.  549;  Thompson  v.  Van  Vechten.. 
27  N.  T.  582;  Parshall  v,  Eggert,  54  N.  Y.  18, 22.    Cff,  8h*w  o.  Glen,  «i 
S.  J.  £q.  32. 

7  Jones  On  Chattel  Mortgages,  {  245,  citing  inter  alia.  Overstreet 
V,  Manning, <«7  Tex.  667;  Jones  v.  Graham,  77  N.  Y.  (ilH:  Oltl  r.  PInnej', 
12  Ohio  St.  38;  Ransom  v.  Schmela,  13  Neb.  77;  Cameron  r.  Marvin, 
2frKan.  612.    See,  also,  Haoselt  v.  Harrison,  105  U.  S.  401, 405. 

8  Allen  v.  McCalla,  25  Iow»,  464;  96  Am.  Dec.  86.  Cf.  Kilboume 
v.  Fay,  29  Ohio  Ht  264;  23  Am.  Rep.  741;  Becker  v.  Anderson,  II  Neb. 
406;  Aoi.  Well  Works  v.  Whinery,  76  Iowa,  400. 

9  Wilson  V.  Estew,  14  R.  I.  «2l;  Brown  v.  Brabb,  67  Mich.  17;  U: 
Am.  St.  Rep.  549;  Van  Heusen  v.  Radcliff,  17  N.  Y  680;  72  Am.  Dea 
480;  Stewart  v.  Piatt,  101  U.  S.  781;  Keller  v.  Smalley,  63  Tex.  512: 
See  contra,  Bingham  v.  Jordan,  1  Allen,  373;  79  Am.  Dec.  718;  Mev» 
rill  V.  Ressler,  37  Minn.  82;  5  Am.  St.  Rep.  822. 

10  Manson  v.  Phoenix  Ins.  Co.  64  Wis.  26;  54  Am.  Rep.  Sid, 

i  238.  /kotnal  notice  of  unrecorded  mortgage. » A  sub- 
sequent purchaser,  mortgagee,  or  creditor  who  has 
actual  notice  of  an  unrecorded  mortgage  is  in  the  same 
position  as  one  who  has  constructive  notice  from  the 
record.  If  such  sub-sequent  purchaser  takes  the  prop- 
erty with  Icnowledge  of  an  existing  equitable  lien  upon 
it,  this  is  evidence  of  bad  faith  on  his  part,  and  he  is 
not  permitted,  except  in  those  States  where  the  statute 
expressly  declares  the  unrecorded  mortgage  to  be  void, 
to  avail  himself  of  the  omission.^  The  difficulty  is  to 
determine  what  is  a  sufficient  notice.  Actual  notice 
may  be  said  to  exist  when  "the  purchaser  either  knows 
of  the  existence  of  the  adverse  claim,  or  is  conscious 
of  having  the  means  of  knowledge  and  does  not  use 
them,  whether  his  knowledge  is  the  result  of  a  direct 
communication,  or  is  gathered  from  facts  and  circum- 
stances."^ What  is  sufficient  to  put  a  purchaser  upon 
inquiry  is  good  notice;  that  is,  where  a  man  has  suf- 

BSAKT.  p.  p.  — 29. 
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ficient  information  to  lead  him  to  a  fact,  he  shall  be 
deemed  conusant  of  it.'  Knowledge  in  fact  of  a  prior 
unrecorded  conveyance  is  equivalent  to  registration, 
and  the  purchaser  of  property,  with  such  knowledge, 
is  not  a  bona  fide  purchaser  without  notice.^  A  second 
mortgagee  of  chattels,  with  notice  of  a  prior  mortgage 
not  recorded,  is  postponed  to  the  equitable  rights  of 
the  first  mortgagee,  unless,  upon  inquiry,  the  first 
mortgagee  has  led  him  to  believe  that  his  encumbrance 
had  been  removed.^  Notice  to  an  agent  or  attorney  in 
the  transaction  is  notice  to  the  principal.*  In  some 
States  even  actual  notice  does  not  afi'ect  the  title  of  sub- 
sequent purchasers  J  And  in  others  the  notice  affects 
only  purchasers  and  not  creditors." 

1  Fuller  V.  Paige,  26  IIL  858;  79  Am.  Dec.  879;  Jones  on  Chattel 
Mortgages,  \  312,  citing,  among  other  cases,  Boyd  v.  Beck,  29  Ala. 
703;  Glldersleeve  v.  Landon,  73  N.  Y.  609;  Houk  v.  Condon,  40  Ohio 
St.  569.    See  2  Pomeroy  on  Equity  Jurisprudence,  \l  591-403. 

2  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56.  See,  also,  Bar- 
nard V.  Campau,  29  Mich.  165;  Gibson  v,  Winslow,  46  Pa.  St.  380:  84 
Am.  Dec.  55'2;  Galland  v.  Jackman,  26  CaL  79;  85  Am.  Dec.  172; 
Brlnkman  v.  Jones,  44  Wis.  498;  Townsend  t;.  Little,  109  U.  S.  511. 
There  is  no  difference  between  land  and  chattels  so  far  as  notice  is 
concerned:  Allen  v.  McCalla.  tupra.  Mr.  Jones  says,  in  his  valuable 
work  on  Chattel  Mortgages,  8  809,  that "  actual  notice,  to  be  effectual, 
should  be  notice  of  all  which  the  statute  requires  to  be  recorded. 
Actual  notice  of  the  existence  of  a  mortgage  is  without  effect  if  the 
mortgage  be  invalid  by  reason  of  an  insufficient  description/'  citing 
Sawyer  v,  Pennell,  19  Me.  167;  Barr  v.  Cannon,  69  Iowa,  20.  But  this 
statement  seems  to  me  to  be  Inconsistent  with  the  theorv  upon 
which  the  rule  of  actual  notice  is  founded,  pccording  to  which  the 
conscience  of  the  second  morteagee  is  bound  when  he  knows  that 
another  person  has  a  claim  to  the  property  which  he  could  enforce 
against  the  mortgagor.  If,  when  A  Is  about  to  take  a  mortgage  on 
certain  chattels,  he  Is  informed  by  B,  or  in  his  absence  by  a  friend  of 
B's,  that  B  has  an  unrecorded  mortgage  on  the  same  chattels,  is  It 
not  an  act  of  bad  faith  on  A's  part  to  take  the  mortgage,  although 
in  the  mortgage  of  which  he  is  Informod  the  description  may  be 
insufficient?  In  Phillips  v.  Pearson,  27  Md.  242,  a  purchaser  of  chat- 
tels with  full  notice  ox  a  mortgage  on  them  was  not  permitted  to 
avail  himself  of  the  plea  that  the  mortgage  lacked  the  affidavit  of 
the  mortgagee  to  the  consideration,  as  required  by  statute.  Tit  3 
Pomeroy  on  Equity  Jurisprudence,  I  597,  it  is  said  that "  if  the  party 
obtains  knowledge  or  information  of  facts  tending  to  show  the  exist- 
ence of  a  prior  right  in  conflict  with  the  Interest  which  he  is  seeking 
to  obtain,  and  which  are  sufficient  to  put  a  reasonably  prudent  man 
upon  Inquiry,  then  It  may  be  a  legitimate,  and  perhaps  even  neces- 
sary inference  that  he  acquired  the  further  information  which  con- 
stitutes actual  notice."   I7ow,  if  a  man  is  informed  that  the  chottela 
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with  which  he  purposes  to  deed  are  already  mortgaged.  Inquiry  by 
him  of  the  mortRagor  or  mortgagee  would  lead  him  to  knowledge 
of  the  fact  whether  they  are  the  same  chattels,  and  it  would  seem 
to  make  no  ditference  whether  they  are  sufficiently  described  in  the 
unrecorded  mortgage  or  not  See  Piano  Co.  v.  GriflStb,  75  Iowa,  102, 
and  Steward  v.  Jaques,  77  Ga.  365;  4  Am.  Ht.  Rep.  80.  Of  course  if  he 
prove  that  he  made  the  Inquiry  without  discovering  a  definite  claim, 
then  he  is  not  affected  with  notice. 

8   Bmoot  V.  Bea,  19  Md.  399;  Abrams  v.  Sheehan,  40  Md.  446. 

4  In  re  Leiman's  Estate,  32  Md.  244.  "  In  the  complicated  affairs 
and  transactions  of  life  it  is  often  necessary  that  mere  *  notice' 
should  take  the  place  of  actual  knowledge;  but  this  does  not  and 
cannot  mean  that  actual  knowledge  shall  not  produce  the  same 
effects  upon  the  rights  of  the  parties,  which,  from  motives  of  policy, 
are  given  to  its  representative  and  substitute  notice: "  2  Pomeroy  ou 
Equity  Jurisprudence,  {  592. 

5  Hudson  v.  Warner,  2  Har.  &  Q.  8ia 

6  May  v.  Le  Claire,  11  Wall.  217;  Hoover  v.  Wise,  91  U.  S.  810; 
Winchester  v.  Bail  road  Co.  4  Md.  231. 

7  Jones  on  Chattel  Mortgages,  ^^  314, 315,  citing  cases  from  Massa* 
chusetts,  Maine,  Missouri,  and  Illinois. 

8  Jones  on  Chattel  Mortgages,  {  318. 

§  984.  Mortgages  of  perionalty  by  parol.-— An  oral 
agreement  to  make  some  particular  property  security 
for  a  debt,  or  an  agreement  to  mortgage  any  particular 
property,  creates  an  equitable  lien,  enforcible  against 
the  property  itself  in  the  hands  of  the  original  prom- 
isor, and  of  volunteers  or  parties  claiming  under  him 
with  notice.^  A  writing  is  not  essential  at  common  law 
to  a  transfer  of,  or  charge  on  personalty,  and  the  stat- 
utes require  writing  and  recording  only  as  affecting 
creditors,^  and  purchasors  for  value.'  Where  a  party, 
in  consideration  of  an  existing  indebtedness  and  of  a 
loan,  agreed  by  parol  to  give  a  mortgage  on  personal 
property,  but  failed  to  do  so  and  sold  part  of  the  same, 
it  was  held  that  the  creditor  had  an  equitable  lien  on 
the  property,  and  was  entitled  to  an  injunction  to 
restrain  the  debtor  from  disposing  of  the  chattels.*. 
Where  one  obtained  the  indorsement  of  another  by 
promising  in  a  letter  to  give  him  a  bill  of  sale  on  cer- 
tain personal  property  as  security,  but  before  excuting 
the  bill  died,  and  the  indorser  was  obliged  to  pay  the 
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note,  it  was  held  that  he  was  entitled  to  an  equitable 
lien  on  the  property  in  preference  to  other  creditors.* 
But  a  mere  promise  to  e:xecute  a  mortgage,  without 
specifying  the  character  of  the  property,  is  too  indefi- 
nite to  create  a  lien.^  A  valid  mortgage  may  be  made 
by  delivery  of  the  property,^  and  a  promissory  note 
may  be  mortgaged  in  this  way.^ 

1  Bates  V.  Wlgrgln,  37  Kan.  44;  1  Am.  St.  Bep.  234;  Whiting  v. 
Elchelbernrer,  16  Iowa,  422;  Alexander  v.  Ghiselln,  5  Gill,  138;  Glover 
V.  McGUvray.63  Ala.  508;  German  Aged  People's  Home  v.  Hammer- 
backer,  64  Md.  595, 608;  Story  on  Equity  Jurisprudence,  {{  507, 1020;  8 
Pomeroy  on  Equity  Jurisprudence,  |S  1286, 1236. 

2  As  to  enforcing  sach  mortgage  against  existing  creditors,  see 
anUf  S  232,  notes  6, 7.      ' 

Z   Butts  V.  Screws,  05  N.  C.  215. 

4  Triebert  v.  Burgess,  11  Md.  462.  QT.  Snlllvan  v.  Tack,  1  MdL  Ob. 
69. 

5  Bead  v.  Galllard,  2  Iiesaus.  Eq.  552;  2  Am.  Dec.  696. 

6  Sanderson  v.  StockdiUe,  11  Md.  563.  Cf.  Shelbum  v.  Letalnaer, 
62  Ala.  96.  . 

7  Bank  of  Bochester  v.  Jones,  4  N.  T.  497;  55  Am.  Dec.  290;  Bees 
V.  Coats,  65  Ala.  256;  McTaggart  v.  Bose,  14  Ind.  230;  Sparks  v.  Wilson, 
22  Neb.  112.    See  ante,  3229. 

8  Craln  v.  Paine,  4  Cush.  488;  60  Am.  J^ec..807.  QT.  Norton  v.  Pis- 
cataqua  Ins.  Co.  ill  Mass.  532. 

§  235.  Mortgages  by  partners.— A  bona  fide  mortgage 
of  partnership  property  is  not  invalid  because  indi- 
vidual creditors  are  thereby  preferred,  the  creditors  of 
the  firm  having  no  lien  on  the  property  of  the  firm.^ 
But  one  partner  cannot  mortgage,  for  his  own  purposes, 
any  particular  piece  of  partnership  property  so  as  to 
create  a  lien  upon  it.^  And  a  mortgage  by  a  partner 
upon  his  interest  in  the  firm  merely  gives  the  mort- 
gagee a  right  to  the  surplus  to  which  the  mortgagor 
may  be  entitled  upon  dissolution.'  Since  a  mortgage 
of  chattels  is  not  required  to  be  under  seal,  one  partner 
may  mortgage  the  partnership  property  to  secure  a  firm 
debt  or  to  raise  money  for  firm  purposes.^  Whether  a 
mortgage  by  a  firm,  the  members  of  which  reside  in 
different  counties,  must  be  recorded  in  the  county 
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where  the  firm  oonduots  its  business,  or  in  the  re8pect<> 
ive  counties  of  residence,  has  been  differently  decided.* 

1  Usher  V,  Byfera,  109  Ind.  614;  Nat  Bank  v.  Spra^rae,  2D  N.  J.  Eq. 
UL 

2  Clemeotfl  v.  Jessop,  M  N.  J.  Eq.  539;  Maaghlln  v.  Tyler,  47  M(L 
645.  Cf.  Davies  v.  Atkinson,  124  111.  474;  7  Am.  St.  Bep.  878;  Johnson 
V.  CrichtOD,  56  Md.  108. 

8   Thompson  v.  Spittle,  102  Mass.  207. 

4  Patch  V.  Wheatland,  8  AUen,  102;  Bichardson  v.  Lester,  88  111.  65. 

5  In  Biig^  V.  Leitelt,  41  Mich.  79,  registration  In  the  county  of  the 
firm's  place  of  business  was  held  to  be  necessary,  but  the  general 
rale  is  that  the  mortgage  should  be  recorded  in  each  county  where 
a  mortgagor  resides:  IStewart  v.  Piatt,  101  U.  S.  781;  Granger  v, 
Adams,  90  Ind.  87. 

i  286.  Abtolnte  Mils  of  sale.— The  recording  of  a  bill 
of  sale  gives  the  grantee  a  complete  title  to  the  prop- 
erty at  law,^  and  when  he  takes  possession  no  formality 
is  necessary.*  But  the  grantor  may  show  bj*"  any  evi- 
dence, oral  or  written,  that  what  appears  on  its  face  to 
be  an  absolute  bill  of  sale  was  intended  as  security  for 
a  debt,  and  the  instrument  will  then  be  treated  in  equity 
as  a  chattel  mortgage.'  Whether  such  evidence  is  ad- 
missible in  an  action  at  law  between  the  parties  is  the 
subject  of  conflicting  decisions.^  He  who  alleges  that 
a  bill  of  sale  is  really  a  mortgage  must  establish  that 
fact  by  a  preponderance  of  evidence.*  The  value  of  the 
property  as  compared  with  the  price  paid  is  an  element 
to  be  considered.*  When  an  instrument  of  defeasance 
is  executed  at  the  same  time  tlie  bill  of  sale  will  gener- 
ally be  regarded  as  a  mortgage.^  When  the  evidence 
is  conflicting,  the  question  is  one  for  the  Jury  in  those 
States  where  tiiey  are  no  longer  distinct  equity  tri- 
bunals, as  well  as  in  those  where  such  evidence  is 
admissible  at  law."  If  shown  to  be  a  mortgage,  the 
registration  as  a  bill  of  sale  is  nevertheless  valid,  con- 
structive notice.'  A  bona  fide  purchaser  from  the  grantee 
in  an  absolute  bill  of  sale  acquires  a  good  title,  and  as 
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against  him  the  grantor  cannot  contend  that  it  is  a 
mortgage.*® 

1  Kreuzer  v.  Cooney,  45  Md.  582. 

2  BiemuUer  v.  Schneider,  62  Md.  547. 

8  Babcock  v.  Wyman,  19  How.  289;  Morgran's  Assignees  v.  Shinn, 
]r>  Wall.  105;  Booth  v.  Robinson,  5  5Md.  41»,  450;  Butts  v.  Prlvett,36 
Kan.  711;  Weavey  v.  WaUser,  108  Ind.  T8. 

4  Held  not  admissible  in  Harper  v.  Ross,  10  Allen,  832;  Bryant  v. 
Crosby,  36  Me.  562;  Hartshorn  v.  Williams,  31  Ala.  149;  Hosrel  v. 
Lindell,  10  Mo.  48.S.  Held  admissible  In  Fuller  v.  Parrlsh,  3  Mich.  211; 
McAnnulty  v.  Seick,  59  Iowa,  586;  Jackson  v.  IiOdge»  86  CaL  28;  all 
cited  in  Jones  on  Chattel  Mortgages,  2  21,  n.  1. 

6  Cake  V.  Shull,  45  N.  J.  Eq.  206. 

6  Cake  v.  Shull,  45  N.  J.  Eq.  208. 

7  Taber  v.  Hamlin,  97  Mass.  489;  93  Am.  Dec.  118. 

8  Buhl  Iron  Works  t>.  Teuton,  67  Mich.  623. 

9  Nicklin  v.  Betts  Spring  Co.  11  Or.  406;  50  Am.  Bep.  477. 
10  Morgan's  Assignees  v.  Shinn,  15  Wall.  105, 110. 
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CHAPTER  XXII. 

THE  FBOPBBTY  MOBTGAGED  AND  THE  DEBT  SECUBED. 

{  237.  What  may  be  mortffraged. 

2  238.  The  description  of  the  property  In  the  mortvage. 

{  238.  Description  of  the  property,  continued. 

)  240.  Description  In  mortga«re  of  animals. 

2  241.  Effect  of  Insufficient  description. 

{  242.  Mortgage  of  property  to  be  acquired  in  future. 

2  213.  Bule  In  equity  as  to  mortgages  of  property  to  be  acquired  In 

future. 

2  244.  Same  subject,  continued. 

i  245.  Mortgages  giving  mortgagor  a  power  of  sale. 

{  24d.  Power  of  sale  mortgages,  continued. 

\  247.  Same  subject  —  Payment  of  proceeds  to  mortgagee. 

2  248.  Same  subject  —  Beplenlshing  stock  with  proceeds. 

{  249.  Fraudulent  mortgages. 

i  250.  Right  to  possession  between  mortgagor  and  mortgagee. 

{  251.  Stipulation  as  to  time  of  mortgagee's  taking  possession. 

2  2.'i2.  Mortgages  of  ships. 

\  253.  Bights  of  the  mortgagee  against  third  parties. 

2  254.  The  debt  secured  by  the  mortgage. 

2  255.  Same  subject,  continued. 

2  250.  Duration  of  the  lien. 

2  257.  Priority  between  mortgages. 

2  258.  Assignments  by  mortgagor  and  mortgagee. 

2  259.  Executions  against  mortgagor's  and  mortgagee's  interest 

2  260.  Fraudulently  concealing  the  mortgaged  property. 

2  261.  Conflict  of  laws  relating  to  chattel  mortgages. 

2  2ffi.  Payment  of  the  debt 

2  283.  Bedemption. 

2  264.  Foreclosure  and  sale. 

J  287.  What  may  be  mortgr»g«d.— As  a  general  rule 
the  statutes  permit  personal  property  of  any  descrip- 
tion to  be  mortgaged;  but  transfers  of  that  kind  of 
personalty  known  as  chosea  in  action,  the  nature  of 
wliioh  has  been  previously  explained,^  are  generally 
made  either  by  way  of  pledge  or  by  way  of  assign- 
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against  him  the  grantor  cannot  contend  that  it  is  a 
mortgage.*® 

1  Kreuzer  v.  Cooneyi  46  Md.  582. 

2  BlemuUer  v.  Schneider,  62  Md.  547. 

8  Babcock  v.  Wyman,  19  How.  289;  Morgran's  Assignees  v.  Shinn, 
15  Wall.  105;  Booth  v.  Bobiuson.  5  5Md.  41»,  450;  Butts  v.  Privett,86 
Kan.  711;  iSeavey  v.  Walker,  108  Ind.  78. 

4  Held  not  admissible  In  Harper  v.  Boss,  10  Allen,  332;  Bryant  v. 
Crosby,  36  Me.  562;  Hartshorn  v.  Williams,  31  Ala.  149;  Hogel  v. 
Lindell,  10  Mo.  48.).  Held  admissible  In  Fuller  i;.  Parrlsh,  3  Mich.  211: 
HcAnnulty  v.  Selck,  59  Iowa,  586;  Jackson  v.  Lodge,  36  CaL  28;  all 
cited  In  Jones  on  Chattel  Mortgages,  J  21,  n.  1. 

6  Cake  V.  Shull,  45  N.  J.  Eq.  206. 

6  Cake  v,  Shull,  45  N.  J.  Eq.  208. 

7  Taber  v.  Hamlin.  97  Mass.  489;  93  Am.  Dec.  118. 

8  Buhl  Iron  Works  i>.  Teuton,  67  Mich.  623. 

9  l^icklln  V.  Betts  Spring  Co.  11  Or.  406;  60  Am.  Bep.  477. 
10  Morgan's  Assignees  v.  Shinn,  15  Wall.  105, 110. 
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CHAPTER  XXII. 

THE  PBOPBBTY  MOBTOAOED  AND  THE  DEBT  SECUBED. 

{  237.  What  may  be  mortgaged. 

2  288.  The  description  of  the  property  In  the  mortgage, 

{  23B.  Description  of  the  property,  continued. 

)  240.  Description  In  mortgage  of  animals. 

{  241.  Effect  of  Insufficient  description. 

2  242.  Mortgage  of  property  to  be  acquired  In  future. 

2  243.  Bule  in  equity  as  to  mortgages  of  property  to  be  acquired  in 

future. 

2  244.  Same  subject,  continued. 

2  245.  Mortgages  giving  mortgagor  a  power  of  sale. 

2  246b  Power  of  sale  mortgages,  continued. 

2  247.  Same  subject  —  Payment  of  proceeds  to  mortgagee. 

2  248.  Same  subject  —  Beplenlshing  stock  with  proceeds. 

2  24a  Fraudulent  mortgages. 

2  250.  Bight  to  possession  between  mortgagor  and  mortgagee. 

2  251.  Stipulation  as  to  time  of  mortgagee's  taking  possession. 

2  252.  Mortgages  of  ships. 

2  233.  Bights  of  the  mortgagee  against  third  parties. 

2  254.  The  debt  secured  by  the  mortgage. 

2  255.  Same  subject,  continued. 

2  256.  Duration  of  the  lien. 

2  257.  Priority  between  mortgages. 

2  258.  Assignments  by  mortgagor  and  mortgagee. 

2  259.  Executions  against  mortgagor's  and  mortgagee's  interest 

2  28a  Fraudulently  concealing  the  mortgaged  property. 

2  261.  Conflict  of  laws  relating  to  chattel  mortgages. 

2  262.  Payment  of  the  debt 

2  263.  Bedemption. 

2  264.  Foreclosure  and  sale. 

i  237.  What  may  be  mortgaged.  ~  As  a  general  rule 
the  statutes  permit  personal  property  of  any  descrip- 
tion to  be  mortgaged;  but  transfers  of  that  kind  of 
personalty  known  as  chosea  in  actio-n,  the  nature  of 
which  has  been  previously  explained,^  are  generally 
made  either  by  way  of  pledge  or  by  way  of  assign- 
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ment.  Shares  of  stock  in  a  corporation  may,  however, 
be  mortgaged,  the  debtor  retaining  the  certificate,  and 
upon  foreclosure  and  sale,  the  company  will  be  com- 
pelled to  transfer,*  One  tenant  in  common  may  mort- 
gagehis  interest  in  a  chattel,  although  not  in  possession^ 
and  upon  foreclosure  the  mortgagee  will  be  a  co-owner, 
with  the  usual  rights  of  a  co-owner.'  Under  the  Cali- 
fornia Civil  Code,*  and  in  a  few  other  States,^  only  cer- 
tain enumerated  articles  can  be  mortgaged,  when  the 
mortgagor  retains  possession.  But  this  only  atfects 
third  parties,    A  chattel  mortgage  irUer  partes  is  valid** 

1  AjUc,  I  6k 

2  Tregear  v.  Etiwanda  Water  Co.  76  Cal.  537;  9  Am.  St  Bep.  218. 

3  Smith  V.  Rice,  56  Ala.  417;  anUt  H  103-105. 

4  See  $9  2755,  et  seq.  »40. 

5  Laws  of  Pa.  18S7,  No.  32;  Conn.  Gen.  Stats.  {  8016. 

6  Tregear  v.  Etiwanda  Water  Co.  76  CaL  537;  9  Am.  St  Bep.  24B. 

2  238.  The  description  of  the  property  in  the  mortgage. 
— The  statutes  require  the  property  mortgaged  to  bo 
described  in  the  mortgage.  The  rule  on  this  subject  is 
that  the  description  must  be  such  as  will  enable  third 
parties  to  identify  the  property,  when  aided  by  inquiries 
suggested  by  the  mortgage.^  **  Written  descriptions  of 
property  are  to  be  interpreted  in  the  light  of  the  facts 
known  to  and  in  the  minds  of  the  parties  at  the  time. 
They  are  not  prepared  for  strangers,  but  for  those  they 
are  to  affect,  the  parties  and  their  privies.  A  subse- 
quent purchaser  or  mortgagee  is  supposed  to  acquire  a 
knowledge  of  all  the  facts  so  far  as  may  be  needful  to 
his  protection,  and  he  purchases  in  view  of  that  knowl- 
edge  Descriptions  do  not  identify  of  themselves ; 

they  only  furnish  the  means  of  identification.  They 
give  us  certain  marks  or  characteristics — perhaps  his* 
torical  data  or  incidents — by  the  aid  of  which  we  may 
single  out  the  thing  identified  from  all  others ;  not  by 
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the  doflcription  alone,  but  by  that  explained  and  ap- 
plied.'' '  And  another  court  hau  said  tiiat  **  a  little  con- 
sideration has  satisfied  us,  and  must  satisfy  any  one, 
that  in  a  large  portion  of  the  oases,  resort  must  be 
had  to  parol  evidence  to  ascertain  the  identity  of  the 
property  mortgaged.  Most  personal  property  must, 
from  the  nature  of  the  case,  be  described  in  such  gen- 
eral terms  as  to  have  no  other  alternative  but  to  resort 
to  parol  evidence  to  identify  it.  Apparently  it  seems  a 
more  bald  description  to  say  *  all  my  household  furni- 
ture,' than  to  enumerate  tlie  articles  and  describe  them 
as  Hwo  dozen  of  chairs,  five  tables,'  etc.;  but  in  reality 
the  latter  will  require  extrinsic  evidence  to  identify  the 
property,  as  much  as  the  former  would."' 

1  Golden  v.  Cockril,  1  Kan.  259;  81  Am.  Dec.  510;  Burdltt  v.  Hunt, 
26  Me.  419;  43  Am.  I>«c.  289;  Lawrence  v.  Evarts,  7  Ohio  8t.  IM: 
Bhutasel  v.  Stephens,  88  Iowa,  627;  Souders  v.  Voorhees,  38  Kan.  142; 
fitonebraker  v.  Ford,  81  Mo.  632;  Connally  v.  SpraerlnB,  66  Ala.  2S8; 
Tindall  v.  Wasson,  74  Jnd.  495. 

2  Cooley,  C.  J.,  In  Wllley  v.  Snyder,  84  Mich.  60,  quoted  in  Jones 
on  Chattel  Mortgages,  {  54. 

8   Dewey,  J.,  in  Harding  v,  Coburn,  12  Met.  888;  46  Am.  Dec.  680. 

2  289.  Beteriptloii  of  the  property,  oontinued. — A  de- 
scription is  sufficient  which  refers  to  another  mortgage, 
or  to  a  schedule  filed  in  the  same  office,  for  the  object 
of  the  statute  in  requiring  information  to  be  given  is 
thereby  achieved.^  A  mortgage  of  some  of  a  larger 
number  of  similar  articles  at  the  same  place  where 
those  mortgaged  are,  but  not  designated  in  a  way  to 
segregate  and  identify  them,  is  void  for  uncertainty.^ 
3ut  when  all  the  articles  of  a  certain  kind  contained 
in  a  certain  place  are  mortgaged,  parol  evidence  is  ad- 
missible to  identify  them.'  A  description,  however, 
of  '^articles  contemplated  to  be  placed''  in  a  building 
without  specification  is  too  vagne.^  When  certain  arti- 
cles are  described,  and  *'all  other  g^ds  and  chattels 
now  in  my  store"  at  a  certain  place  are  mortgaged, 


g  240  THE  PBOFEBTT  MOBTGAGED*  846 

the  description  is  sufficient.^  A  mortgage  of  the  "  dry 
goods,  carpets,  hats,  caps,  clothing,  etc.,  and  all  other 
goods,  wares,  and  merchandise  constituting  the  stock 
in  trade  heretofore  owned  by"  the  mortgagor,  in  a 
designated  store-room,  is  valid.^  Such  a  description, 
**  although  general,  could  be  rendered  sufficiently  defi- 
nite by  evidence  of  the  facts  as  to  the  goods  in  the  store 
at  the  time,  and  would  convey  whatever  in  fact  an- 
swered the  description."  7  But  when  the  mortgage 
mentions  **  our  entire  stock  of  dry  goods,  boots,  hats," 
etc.,  but  fails  to  state  exactly  where  it  is  kept,  the  de- 
scription is  insufficient.^  A  mortgage  of  *^our  books 
of  account  and  accounts  due  and  to  become  due  "  is  too 
indefinite.*  A  mortgage  of  the  furniture  now  in  a  cer- 
tain house  and  that  to  be  brought  in  **as  per  inventory 
to  be  annexed,"  when  no  Inventory  was  in  fact  an- 
nexed, is  valid  as  against  an  assignee  for  the  benefit  of 
creditors.'^ 

1  Newman  v.  Tymeson,  13  Wis.  172;  80  Am.  Bee.  735;  Smithnrat 
V,  Edmunds.  14  N.  J.  Eq.  408;  Barkman  v.  Simmons,  23  Ark.  I. 

2  Splvey  v.  Grant,  96  N.  C.  214;  Bonders  v.  Voorhees,  36  Kan.  142; 
Blchardson  v.  Alpena  Lumber  Co.  40  Mich.  203;  Kelly  v.  Beld,  57 

Miss.  89. 

3  Harding  v.  CJoburn,  12  Met.  333;  46  Am.  Dec.  680;  Myers  v.  liadd, 
26  111.  415;  Turner  v.  McFee,  61  Ala.  468;  Goflf  v.  Pope,  83  N.  C.  128. 

4  Winslow  V.  Merchants'  Ins.  Co.  4  Met.  306;  38  Am.  Dec.  36S. 

5  Bussell  V.  Wlnne,  37  N.  Y.  591;  97  Am.  Dec.  755;  Harding  r. 
Coburn,  12  Met,  333;  46  Am.  Dec.  680;  cases  in  next  note. 

6  Muncie  Nat  Bank  v.  Brown,  112  Ind.  474.  Seejalso, Burditt  v. 
Hunt,  25  Me.  419;  43  Am.  Dec.  289;  Shaw  v.  Glpn,  37  N.  J.  Eq.  32; 
WeJsh  t».  Lewis,  71  Ga.  :«7;  Beach  v.  Derby,  19  111.  617;  Stephens  v. 
Pence,  56  Iowa,  257;  Curtis  v.  Martz,  14  Mich.  506. 

7  Conkling  r,  Shelby,  28  N.  Y.  360;  84  Am.  Dec.  348. 

8  Jaffrey  v.  Brown,  29  Fed.  Bep.  476.  See,  also,  Nicholson  v, 
Karpe,  58  Miss.  34. 

9  Sperry  v.  Clarke,  76  Iowa,  B03. 

10   Van  Heusen  v.  Kadcliff,  17  N.  Y,  680;  72  Am.  Dec  48a 

2  240.  Deecription  in  mortgage  of  animals.  — A  de- 
scription in  the  mortgage  of  horses  by  mentioning  the 
age,  color,  and  name  of  the  possessor  of  the  animals, 
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is  sufficient.^  But,  although  animals  may  be  accurately 
described  by  their  age,  color,  and  names,  yet  there  must 
also  be  a  statement  as  to  their  ownership  and  the  place 
where  kept.^  When  the  age  and  weight  of  mortgaged 
horses  are  given,  that  is  sufficient,  when  it  is  also  pro- 
vided that  they  are  to  remain  in  the  possession  of  the 
mortgagor  at  a  certain  place.'  But  a  mortgage  of  '*  one 
sorrel  horse,  three  years  old,"  without  more,  is  not 
descriptive  enough  to  operate  as  constructive  notice.* 
So  descriptions  of  "one  bay  mare,  two  mare  mules, 
one  horse  mule,"*  "one  hundred  and  twenty-four 
head  of  mules  now  in  the  territory  of  Kansas,"  *  and 
"'sixty  head  of  two  and  three-year-old  steers,"'  were 
all  held  to  be  too  indefinite.  A  mortgage  of  animals 
covers  their  increase,  between  the  parties,  indefinitely, 
but  as  against  bona  fide  purchasers  the  increase  is 
covered  only  so  long  as  nurture  requires  the  young  to 
follow  the  dam.* 

1  Williams  V.  Crook,  63  Miss.  9.  In  Harris  v.  Woodward,  96  N.  C. 
232,  a  mistake  as  to  color  was  held  to  be  Immaterial.  But  see  Bow- 
man V.  Roberts,  58  Miss.  126. 

2  Warner  v.  Wilson,  73  Iowa,  719;  5  Am.  St  Rep.  710.  Cbntro, 
Adams  v.  Hill,  10  Kan.  627. 

3  Wheeler  v.  Becker,  68  Iowa,  723. 

4  Barrett  v.  Flsch,  76  Iowa,  Bf)3. 

5  Stewart  v.  Jaques,  77  Ga.  36S;  4  Am.  St  Rep.  86. 

6  Golden  v.  Cockril,  1  Kan.  259;  81  Am.  Dec.  510. 

7  Caldwell  t>.  Trowbridge,  68  Iowa,  150. 

8  Antci^' 

I  241.  E&ct  of  ingiifficient  description.  —  However  im- 
perfect the  description  of  the  property  may  be,  the 
mortgage  is  nevertheless  valid  between  the  parties, 
and  parol  evidence  is  admissible  to  show  what  was 
intended  to  be  conveyed,*  But  as  against  third  parties, 
purchasers,  and  creditors,  such  evidence  is  inadmis- 
sible to  remedy  the  inadequacy  of  the  description.' 
When  the  description  is  too  vague  to  serve  as  con- 
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stinicMve  notioe,  bat  a  third  party  has  actual  notice  that 
oertain  property  is  covered  by  a  mortgage,  parol  evi- 
dence is  admissible  to  prove  that  fact.'  When  the  mort* 
gapfor  actually  delivers  the  chattels  to  the  mortgagee-, 
before  the  rights  of  others  have  intervened,  any  defect 
in  the  description  is  cured.* 

1  CuU  V.  Gray,  87  N.  H.  428;  76  Am.  Dec.  141;  Stewart  v.  Jaqa«^ 
77  Oa.  .360 ;  4  Am.  St.  Bep.  86;  Leighton  t;  Stuart,  19  Neb.  546. 

2  Stewart  v.  Jaques,  77  Ga.  365;  4  Am.  SI.  Bep.  86.  See,  also,  cases 
ante,  i  239. 

3  Piano  Co.  V.  Orlfflth,  76  Iowa,  10&   See  aa:Ue,  i  288. 

4  Frost  v.-CitlzeD8'Kat.  Bank,  68  Wis.  284.    See  ante,  {232. 

I  24I&.  Mortgage  of  property  to  be  aoqnired  in  fatnze.  -* 
Tlie  rale  at  law  is  that  a  mortgage  of  property  not 
owned  by  the  mortgagor  at  the  time,  but  subsequently 
acquired,  is  void  as  to  creditors  on  execution  and  pur- 
chasers.^ This  rule  is  based  upon  the  theory  that  a 
mortgage  is,  in  legal  contemplation,  a  present  transfer 
of  title  to  property  subject  to  a  condition  of  defeasance, 
and  if  a  man  has  not  the  property  he  cannot  transfer 
title  to  it.  A  common-law  exception  to  the  rule  was 
made  in  the  case  of  things  deemed  to  have  a  potential 
existence,  which  were  allowed  to  be  the  subject  of  a 
mortgage,  such  as  crops  growing  or  to  be  grown  on 
land  occupied  by  the  mortgagor,  wool  from  sheep  in 
his  possession,  or  the  young  of  existing  animals.'  But 
a  mortgage  of  fish  to  be  caught  is  not  valid  as  a  mort- 
gage of  things  having  a  potential  existence,  although 
the  mortgagor  may  own  a  fishing  smack  and  contem- 
plates an  immediate  voyage.'  The  rule  above  stated  is 
further  modified  by  the  doctrine  of  many  cases  that  a 
mortgage  of  property  to  be  acquired  in  the  future  Is 
valid  when  possession  of  the  designated  chattels  has 
been  taken  under  it ;  such  possession  giving  the  mort- 
gagee a  title  which  is  good  against  creditors  and  as* 
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signees/  Tbis  posaession  may  be  taken  either  by  virtae 
of  a  liceq^e  contained  in  the  mortgage  and  against  the 
will. of  the. mortgagor,^  or  by  a  delivery  of  the  ohatteln 
by.  the .  mortgagor  to  the  mortgagee  befqre  purcbaseiK* 
or  creditors  haye  aoqnired  control.^  A  distinction,. but 
one  whicti.sqepas  in  this  connection  to  be  a  .distinction 
without  a  ditference,,ia  made  by.  some  cases  between  a 
b^re  license  wliich  is  revocal;)le  and  a  license  coupled 
with  ap  interest  which  is  not  revocable  J  The  e^terr 
acquired  property  which,  may  be  taken  by  the  mort- 
gagee under  the  authority  of  the  mortgage,  must  be 
such  as.  is  fairly  within  its  terra s.>  A  mortgage  of 
aftorrftcquired  property  is  valid  between  the,  p&l^ie9.. 
apdagainfii^.  purchasers  with  notice.* 

1  Base  tt,  B«vaii,  10  Md.  466;  69  Am.  Dec.  180;  Williams  v.  BrUfgSf 
11  R.  r.  -m;  23  Am.  Rep.  518;  Parker  v.  Jacobs,  14  8.  C.  114;  87  Am. 
Bep.  7'i4:  Oriffltb  v.  Dongrlass,  73  Me.  532;  40  Am.  Rep.  395;  Wilson  v, 
Wilson,  m  Md.  I;  11  Am.  Rep  518;  Roy  v.  Goings,  96  III.  361;  36  Am. 
Kep.  IM;  Hunter  v.  Boewortii,  43  Wis.  583;  hong  v.  Mines,  -10  Kan. 
2*20;  10  Am..  St.  Ren.  192.  But  in  Iowa  such  mortgages  are  valid: 
Fejnvary  f.  Broesch,  52  Iowa, 88;  35  Am.  Rep.  261.  In  Georsia  tliere 
is  a  statutory  pro^^ision  on  the  subject:  Code,  i  1064;  Anderson  v, 
Howard,  -19  Ga.  3t:i.  See  on  the  subject  generally,  notes  to  Gregg  v. 
£4Jiford,  76  Am.  Dec.  723,  and  Moodjr  v.  Wright,  46  Am.  Dec.  712, 

2  Grantham  v.  Hawley,  Hob.  132;  Farrar  v.  Smith,  64  Me.  77; 
Sanborn  v.  Benedict,  78  III.  309;  Stewart  w.  Fry,  8  Ala.  677;  Farmers* 
L.oan  etc.  Oo.  v.  Ix>ng  Beach  Improvement  Co.  27  Hun,  91;  Jones  v. 
Itichardson,  10  Met.  481.  As  to  a  mortgage  of  crops  see  cuite,  i  37; 
Arques  v.  Wasson,  51  Cal.  620;  21  Am.  Rep.  718. 

3  Low  t;  Pew,  108  Mass.  .347;  11  Am.  Rep.  3.^. 

4  Bennett  v.  Bailey,  150  Mass.  257,  affirming  Blancbard  v.  Cooke, 
144  Mass.  207;  McCaffrey  r.  Woodln,  65  N.  Y.  459;  22  Am.  Rep.  644; 
Cook  V.  Corthell,  II  H.  I.  482;  23  Am.  Rep.  518;  Gregg  v.  Sanford,  24 
III.  17;  76  Am.  Dec. 719;  Moore  v.  Byrum,  10  8.  C.  452;  30  Am.  Rep. 
58;  Chapman  v,  Welmer,  4  Ohio  Si  481;  Stern  t».  Simpson,  62  Ala. 
194;  Morrow  v.  Reed,  30  Wis.  81;  Walker  v.  Vaughn,  33  Conn.  577. 
Cf.  Long  V.  Hlnes,  40  Kan.  216;  10  Am.  SL  Rep.  189.  The  mortgag#»e 
must  not  redeliver  possession  to  the  mortgagor:  Griffith  v.  Douglass, 
73 Me.  5:i2;  40  Am.  Bop.  395. 

5  Chapman  v.  Welmer,  4  Ohio  St.  481;  Thompson  v.  Foerstel,  10 
Mo^  App.  29a 

6  Cook  V.  Corthell,  11  R.  I.  482;  23  Am.  Rep.  618;  Cameron  v, 
Marvin,  26  Kan.  612.    See  antCt  232. 

7  McCaffrey  v.  Woodln,  65  N.  Y.  459;  22  Am.  Rep.  644;  Wood  v, 
JLeadbitter,  13  Mees.  &  W.  838;  Chynoweth  v.  Tenney,  10  Wis.  m, 
Cf,  Feary  v.  Cummings,  41  Mich.  376. 

BsAXT.  P.  P.— so. 
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8  Farmers'  Loan  etc.  Co.  v.  Bank,  11  Wis.  207;  Phillips  v.  Booth, 
68  Iowa,  49t<;  Cameron  v.  Marvin,  26  Kan.  612. 

9  Cadwell  v.  Pray,  41  Mich.  307;  McGee  v.  Fltzer,  JJ7  Tex.  27; 
White  V.  Thomas,  52  Miss.  49;  Wlsner  t?.  Ocumpangh,  71  N.  Y.  113. 

i  243.  Bole  in  equity  as  to  mortgages  of  property  to  bo 
acquired  in  future. — The  established  doctrine  in  equity 
is  that  a  mortgage  of  future-acquired  property  becomes 
a  valid  lien  from  the  moment  of  acquisition,  and  the 
mortgage  then  operates  as  an  equitable  assignment.^ 
In  Holroyd  v,  Marshall,*  the  leading  case  on  the  sub- 
ject, where  the  mortgage  was  of  machinery  to  be  after- 
wards brought  upon  the  premises,  Lord  Westbury 
said :  "  It  is  quite  true  that  a  deed  which  professes  to 
convey  property  which  is  not  in  existence  at  the  time 
of  a  conveyance  is  void  at  law,  simply  because  there 
is  nothing  to  convey.  So,  in  equity,  a  contract  which 
engages  to  transfer  property  not  in  existence  cannot 
operate  as  an  immediate  alienation,  merely  because 
there  is  nothing  to  transfer.  But  if  a  vendor  or  mort- 
gagor agrees  to  sell  or  mortgage  property,  real  or  per- 
sonal, of  which  he  is  not  possessed  at  the  time,  and  he 
receives  the  consideration  for  tlie  contract,  and  after- 
wards becomes  possessed  of  property  answering  the 
description  in  the  contract,  there  is  no  doubt  that  a 
court  of  equity  would  compel  him  to  perform  the  con- 
tract, and  that  the  contract  would,  in  equity,  transfer 
the  beneficial  interest  to  the  mortgagee  or  purchaser 
immediately  on  the  property  being  acquired.  This,  of 
course,  assumes  that  the  supposed  contract  is  one  of 
that  class  of  which  a  court  of  equity  would  decree  the 
specific  performance.  If  it  be  so,  then,  immediately 
upon  the  acquisition  of  the  property  described,  the 
vendor  or  mortgagor  would  hold  it  in  trust  for  the  pur- 
chaser or  mortgagee,  according  to  the  terms  of  the  con- 
tract ;  for  if  a  contract  be  in  other  respects  good  and  fit 
to  be  performed,  and  the  consideration  has  been  re- 
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eeived,  incapacity  to  perform  it  at  the  time  of  its  execu- 
tion will  be  no  answer  when  the  means  of  doing  so  are 
afterwards  obtained."  It  will  be  observed  that  the 
lord  cliancellor  in  this  case  placed  the  validity  of  these 
mortgages  upon  the  ground  that  they  create  contracts 
proper  to  be  the  subjects  of  a  decree  for  specific  per- 
formance. But  Professor  Pomeroy  says,^  tliat  this  is 
only  true  in  part,  and  that  the  correct  rationale  of  the 
doctrine  is  that  a  mortgage  of  property  to  be  acquired 
In  future  **  operates  as  an  equitablo  assignment  of  tlie 
present  possibility^  which  changes  into  an  assignment 
of  the  equitable  otmiership  as  soon  as  the  property  is  ac- 
quired by  the  vendor  or  mortgagor;  and  because  this 
ownership,  thus  transferred  to  the  assignee,  is  equitable 
and  not  legal,  the  Jurisdiction  by  which  the  right  of  the 
assignee  is  enforced,  and  is  turned  into  a  legal  property 
accompanied  by  the  possession,  must  be  exclusively 
equitable ;  a  court  of  law  has  no  jurisdiction  to  enforce 
"a  right  which  is  purely  equitable." 

1  Mitchell  V.  Wlnslow,  2  Story,  630;  Butt  v.  EUett,  19  Wall.  544; 
Pennock  v,  Coe,  23  How.  12;  Brett  v.  Carter,  2  Low.  4S8;  France  v. 
Thomas,  86  Mo.  80;  Mayer  v.  Taylor,  69  Ala.  40:j;  44  Am.  Rep.  522.  See 
cases  111  next  section. 

2  10  H.  L.  Cas.  191,  decided  in  1862. 

3  3  Pomeroy  on  Equity  Jurisprudence,  {  1288. 

J  244.  Same  subject,  continued. — In  order  to  constitute 
a  valid  mortgage  in  equity  of  property  to  be  acquired 
in  future  it  must  be  so  described  as  to  be  capable  of 
identification,^  and  the  parties  must  distinctly  design 
that  tiie  future  property  should  be  included.^  It  is 
sometimes  said  that  this  equitable  lien  is  enforcible 
only  against  volunteers,  purchasers  witii  notice,  and 
assignees  in  bankruptcy'  or  for  the  benefit  of  creditors.* 
And  it  has  been  ruled  that  such  mortgage  does  not 
prevail  against  the  lien  acquired  by  a  subsequent  exe- 
cution levy  of  a  prior  creditor,*  while  some  courts  re- 
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Ject  the  doctrine  altogether  so'far  as  it  affeots  creditors 
and  purchasers.^  But  most  cases  hold  that  £he  equi- 
table lien  created  by  a  mortgage  of  future  property  is 
valid,  and  enforcible  against  all  parties  having  actual 
or  cofistructive  notice!*  The  right  of  the  mortgagee 
may  be  enforced  by  injunction  or  other  equitabfe 
remedy;^  and  in  those  States  where  law  and  equity 
have  been  fused  the  rule  in  equity  on  this  subject  pre- 
vails over  the 'rule  at  I'aw.^  It  has  "been  held  that  a 
vested  remainder  to  be  enjoyed  after  an  existing  life 
estate  may  be  mortgaged,  and  that  the  mortgage  oper- 
ates as  an  eqtiitable  assignment!*  Such  an  interest  in 
property  is  a  chose  in  action^  assignable  as  suoh.^^^ 

1  Brett  V.  Cartet,  2  Low.  458.    See  antOt  {  239. 

2  Montgdmery  v.Chdiie,  30  Minn.  132. 

8  Mitchell  V.  Wlnslow,  2  Story,  680.  QT.  B^ftll  v.  Whlfe,M  V.  ft. 
882, 387 ;  Zarlng  v.  Cox,  78  Ky.  527. 

4  Parker  v.  Jacobs,  14  S.  C.  112;  37  Ato.  Bep.  721 

5  Ldngr  %K  Hlnes,  40  Kan.  220;  10  Am.  Bt.  tlep.  '192;  Grlffltli  tn. 
Doaglass,  78  Me.  5:^2;  40  Am.  Rep.  8»5;  Moody  i\  Wright,  13  Met.  17; 
46  Am.  Dec.  706:  Hunter  v.  Bosworth,  43  Wis.  583;  Phelps  v.  Mumiy» 
2  Teun.  Ch.  746;  Hutchinson  v.  Ford,  9  Bush,  818;  lo  Am.  ftep.  711. 

6  First  Nat.  Bank  v.  Tnrribull,  82  GraH-  fBR;  34  Am.  Kep^  ^1; 
Wright  V.  Bircher's  Ex'rs,  T2  Mo.  179;  87  Am.  Rep.  433;  uul^rs  v. 
Lester,  48  Miss.  513;  Apperson  v.  Moore,  30  Ark.  66;  21  Am.  Rep.  170; 
Bmithurst  v.  Edmunds.  H  N.  J.  Eq.  408;  Leland  v.  Collyer»  34  Mich. 
418;  Mayer  v.  Taylor,  69  Ala.  403;  44  Anv  Rep.  522;  White  r^ Thomas^ 
62  Miss.  49;  McCaffrey  v.  Woodin,  65  N.  Y.  4o0;  22  Am.  Repi  644. 

7  Cases  In  last  note;  3  Pomeroy's  Equity  Jorlsprudeoee,  {  1340; 
High  on  Injunctions,  H  468. 

8  Grain  v.  Aldrlch,  38  Cal.  514;  Thompson  tr.  FoersteU  K>Ho.  App. 
299;  Crary  v.  Goodman,  12  N.  Y.  266;  Parker  v.  Jacobs,  li  B.  C.  117;  Si 
•Am.  Rep.  724. 

0   Bwett  V.  Thompson,  149  Mass.  302. 

10    KUbourne  v.  Fay,  29  Ohio  St.  264 ;  post,  ch.  21 

§  245.  Mortgages  giving  mortgagor  a  ^ower  of  sale. — 
Xt  frequently  liappens  that  a  mortgage  of  a  stock  of 
goods  or  merohandise  authorizes  the  mortgagor  to  re- 
main in  possession  and  sell  the  property  in  the  usnal 
course  of  trade.  Sometimes  this  agreement  appears  oh 
ihe  face  of  the  mortgage,  and  sometimes  it  i&  a  secret 
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nnderstandin^  between  the  parties.  In  some  of  the 
xnoitgHges  there  is  an  express  stipulation  that  the  mort- 
gagor so  selling  shall  pay  over  the  proceeds  to  the  mort- 
gagee, and  in  others  the  mortgagor  is  allowed  to  use 
the  proceeds  of  the  sales,  either  for  his  own  expenses 
•or  in  replenishing  the  stock.  There  is  much  conflict 
:among  the  cases  as  to  when  such  stipulations  render 
the  mortgage  fraudulent  and  void  as  to  creditors.  The 
questions  are :  When  the  mortgagor  is  given  a  power 
to  seil  without  accounting  for  the  proceeds,  is  the  mort- 
gage to  be  declared  vx)id  per  «e  asa  substantive  rule  of 
law,  or  is  it  a  question  for  the  jury  on  fill  the  facta  of 
the  case,  whetlier  the  mortgage  was  designee^  to  delay, 
(binder,  or  defraud  croditors?  When  the  mortgage  lsi 
Toid  as  to  part -of  the  property  coverecl  by  it,  is  it  void 
lUB  to  all  ?  Does  a  provision  that  the  mortgagor  shall 
«ell  and  account  for  the  proceeds  to  th^  mortgagee 
fnake  the  moilgage  valid,  in  the  absence  of  any  direct 
proof  of  fraud,  or  does  any  power  to  s^U  avoid  the 
mortgage,  whether  fraudulent  or  not?*  A  mortgage 
may  of  course  be  proved  to  be  fraudulent,  without  re- 
^rd  to  the  particular  provisions  it  ];nay  contain.^ 

1  See  Jones  on  CbMtel  Mortgages,  ch.  Q,  an()  Articles  by  Mr.  Jamea 
O.  Pierce  In  6 South.  L.  Rev.  06,  and  17  Am.  Law  Rev.  350. 

2  Whitson  V.  Griffls,  89  Kan.  211;  7  Am.  St.  Bep.  646;  poH,  i  249. 

J  246.  Power  of  sale  mortgi^eB,  coatiiiued. — The  doc-r 
trine  of  many  cases  is  that  a  stipulation  that  the  mort- 
gagor may  remain  in  possession  am)  sell  and  dispose 
lof  any  part  of  the  gooda  for  his  own  use,  or  as  his  own, 
renders  the  mortgage  fraudulent  in  law  and  void  as  to 
creditors,  whether  such  agreement  be  in  the  instrument 
itself  or  is  independent  of  it,*  "Whatever,'*  said  the 
court  in  one  of  these  cases,  "  may  have  been  the  motive 
which  axstuated  the  parties  to  this  instrument,  it  is  mani- 
fest that  tlie  necessary  result  of  what  they  did  do  was 
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to  allow  the  mortgagors,  under  cover  of  tlie  mortgage, 
to  sell  the  goods  as  their  own,  and  appropriate  the 
proceeds  to  their  own  purposes ;  and  this,  too,  for  an 
indefinite  length  of  time.    A  mortgage  which,  in  its> 
-very  terms,  contemplates  such  results,  besides  being  no 
security  to  the  mortgagees,  operates  in  the  most  effect- 
ual manner  to  ward  oflP  other  creditors;  and  where 
the  instrument  on  its  face  shows  that  the  legal  effect  of 
it  is  to  delay  creditors,  the  law  imputes  to  it  a  fraudu- 
lent purpose.*' '    If  the  reservation  of  control  does  not 
appear  on  the  face  of  the  mortgage,  evidence  cUiunde 
is  admissible  to  prove  it.'    Almost  as  many  courts, 
however,  hold  that  the  question  whether  a  stipulation, 
allowing  the  mortgagor  to  dispose  of  part  of  the  prop- 
erty for  his  own  use,  renders  the  mortgage  fraudulent 
or  not,  is  a  question  of  fact  for  the  jury.*    In  one  of 
these  cases  it  is  said:  "No  court  has  given  any  satis- 
factory reason  why  such  a  provision  should  necessarily 
vitiate  a  cliattel  mortgage,  although  it  is  undoubtedly 
liable  to  abuse.    The  recording  law  enables  all  vigilant 
persons  to  ascertain  the  existence  of  such  securities. 
Many  small  merchants,  especially  beginners  in  busi- 
ness, have  no  other  means  of  securing  their  creditors 
for  the  stock  they  purchase,  and  can  only  meet  their 
debts  out  of  current  sales.    If  any  creditor  is  likelj'  to 
be  injured  by  allowing  the  debtor  to  dispose  of  tlie 
mortgaged  property,  it  is  rather  the  creditor  whose 
security  is  thus  cut  down,  than  the  one  who  has  no 
claim  upon  the  specific  property.    To  hold  that  a  mer- 
chant cannot  mortgage  his  goods  without  closing  his 
doors  would  be  to  hold  that  no  mortgage  of  a  mer- 
cliant's  stock  can  be  made  at  all.''^ 

1  Hangen  v.  Hachempister,  114  N.  Y.  566;  11  Am.  8t  K^p.  ft>l; 
Davenport  v.  Foulke,  «8  Inrt.  382;  84  Am.  Rep.  265:  Orton  v.  Orton,  7 
Or.  478;  :«  Am.  Rep,  717:  Pelser  v.  Petlcolas,  50  Tex.  6:«;  82  Am.  Ren, 
621;  Barnet  v.  Fergus,  61  111.  852;  99  Am.  Dec.  547;  Bead  v.  WUaoa»S 
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111.  377;  74  Am.  Bee.  159;  Ranlett  v.  Rlodifett,  17  N.  TT.  208;  43  Am.  Dec. 
60:i;  Wilson  v.  fcjulllvan,  58  N.  H.  2fi0;  Blakeslee  v.  Ros8man,43  Wis. 
116;  AiKleraon  tJ.  Patterson,  64  Wis.  5.i7;  Bannon  v.  Bowler,  S4  Minn. 
416;  Wilson  V.  Volght,  9  Colo.  614;  Gauss  v.  Doyle, 46  Ark.  122;  Britton 
V.  Criswell,  63  Miss.  394;  Owens  v.  Hobble,  8'i  Ala.  4fi6;  Petring  v. 
Chrisler,  90  Mo.  649.  in  North  Carolina,  it  is  held  that  this  stipulation 
raises  a  presumption  of  fraud  which  may  be  rebutted:  Cheatham  v. 
Hawkins,  76  N.  C.  335;  Phifer  v.  Erwin,  100  N.  C.  59. 

2  Robinson  v.  Elliott,  22  Wall.  513, 525,  per  Davis,  J. 

3  BrlttoQ  V.  Criswell,  63  Miss.  394. 

4  People's  Savings  Bank  v.  Bates,  120  U.  8.  656;  Hills  v.  Stackwell 
Co.  23  Fed.  Rep.  432;  Clark  v.  Hyman,  55  Towa,  14;  89  Am.  Rep.  IGO; 
Meyer  v,  Evans,  66  Iowa,  179;  Googins  v.  Gilmore,  47  Me.  9;  74  Am. 
Dec.  472;  Gay  v.  Bidwell,7  Mich.  619;  People  v.  Bristol,  35  Mich.  2S; 
Davis  V.  Scott,  22  Neb.  154;  Van  Meter  v.  Estill,  78  Ky.  456;  Hirsh- 
kind  V.  Israel.  18  S.  C.  157;  Lister  v.  Simpson,  38  N.  J.  Eq.  438;  Sleeper 
V.  Chapman,  121  Mass.  404.  In  Indiana,  a  statute  provides  that  the 
question  of  fraud  vel  non  shall  be  one  of  fact:  Dessar  v.  Field,  99 
Ind.  548. 

5  Gay  v.  Bldwell,  7  Mich.  619,  per  Campbell,  J.  In  an  article  on 
Frauduient  Mortgages  of  Merchandise,  6  South.  L.  Rev.  107,  the 
writer,  referring  to  this  statement,  says:  "  The  only  possible  reply 
to  this  objection  would  seem  to  be  that  It  states  and  Illustrates  the 
case  exactly,  and  thus  is  no  objection  at  all.  No  mortgage  can  be 
made  of  a  merchant's  stock,  which  keeps  his  doors  open  for  the  pur- 
poses of  the  merchant's  business,  because  such  a  transaction  would 
be  Inconsistent  with  the  very  character  of  a  mortgage." 

J  247.  Same  sulject^  Payment  of  proceeds  to  mort- 
gagoo. — The  doctrine  of  many  cases  is  that  a  stipulation 
that  the  mortgagor  may  sell  the  goods  in  the  course  of 
trade,  the  proceeds  of  such  sales  to  be  paid  to  the  mort- 
gagee, to  go  as  credits  on  tlie  account,  is  valid  as  to 
creditors,  and  makes  the  mortgagor  the  mere  agent  of 
the  mortgagee.^  And  it  is  also  held  that  a  power  to  sell, 
and,  after  defraying  the  mortgagor's  expenses,  to  pay 
the  balance  to  the  mortgagee,  is  not  per  se  fraudulent.* 
When  there  is  an  agreement  to  pay  over  the  proceeds 
to  the  mortgagee,  the  mere  fact  of  their  appropriation 
to  liimsolf  by  the  mortgagor  does  not  invalidate  the 
mortgage.'  But  other  courts  hold  that  any  express  or 
implied  power  of  sale  in  the  mortgagor  makes  the 
mortgage  void,  not  necessarily  upon  the  ground  of 
fraud,  but  "upon  the  ground  that  such  a  transaction, 
irrespective  of  fraud,  is  against  public  policy,  throwing 
open  too  wide  a  door  for  possible  fraud.**  *    Whethor  a 
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power  of  sale  mortgage  may  be  good  as  to  part  and 
void  as  to  another  part  of  the  property  has  been  differ- 
ently decided.^  If  the  mortgagee  takes  possession  of 
the  chattels  before  the  rights  of  other  creditors  have 
intervened,  the  mortgage  is  valid  authority  so  to  do.* 

1  Murray  etc.  Co.  v.  McNealy,  86  Ala.  234;  11  Am.  St.  Rep.  33; 
Hubbell  V.  Allen,  90  Mo.  574,  affirmlnfiTt  Metzner  w.  Graham,  57  Mo. 
40 1;  New  V,  Sailors,  114  Ind.  407;  5  Am.  St.  Rep.  6;^;  Kieine  v.  Katzen- 
bt-rger,  20  Ohio  St.  HO;  5  Am.  Rep.  6:i0;  Oonkllng  v.  Shelley,  28  N.  Y. 
3^0;  84  Am.  Dec.  348;  Ford  v.  Williams,  13  N.  Y.  577;  67  Am.  Dec.  83; 
Wilson  V.  Sullivan,  58  N.  H.  2fi0;  Bannon  v.  Bowler,  34  Minn.  416; 
Hawkins  v.  Hastings  Bank,  1  Dill.  462;  wncox  v.  Jackson, 7  Colo.  521; 
Ga.  Code,  \  19.>1. 

2  Whltson  V.  Grlflis,  39  Kan.  211;  7  Am.  St.  Rep.  646;  Frankhoaser 
V.  Ellett,  22  Kan.  1-27;  31  Am.  Rep.  171.  Contra^  Place  v.  Langworthy, 
13  Wis.  629;  80  Am.  Dec.  753. 

3  Qlbbs  V.  Parsons,  64  N.  H-.  66. 

4  Phelps  V.  Murray,  2  Tenn.  Ch.  746;  Lund  t'.  Fletcher,  39  Ark.  325; 
43  Am.  Rep.  270.  Cf.  Brockenborough  v.  Brockeu borough,  31  Gratt. 
680;  Owens  v.  Hobble,  82  Ala.  466. 

5  Held  valid  as  to  part  in  Lund  v.  Fletcher,  39  Ark.  325;  43  Am. 
Rep.  270;  Barnet  v.  Fergus,  51  111.  :»2:  99  Am.  Dec  547;  Cook  v.  Hal- 
sell,  65  Tex.  1;  Bullene  ?'.  Barrett.  87  Mo.  185.  Held  void  as  to  all  in 
Hangen  v.  Hachemeister,  114  N.  Y.  566;  11  Am.  St.  Rep.  69L 

6  Read  v.  Wilson,  22  111.  377;  74  Am.  Dec.  159;  Petrlng  v.  Chrlsler, 
90  Mo.  649;  Cameron  v.  Marvin,  26  Kan.  624.  Contra,  Jauvrin  v.  Fogg, 
49  N.  H.  340;  Blakeslee  t;.  Rossman,  43  Wis.  116, 126. 

§  248.  Samo  subject — Bepl^ni^hing  stock  with  proceeds. 
—  It  has  been  previously  shown  that  a  mortgage  of 
goods  to  be  acquire^  in  future  is  void  at  law,  but  valid 
in  equity.^  When  the  mortgage  of  a  stock  of  merchan- 
dise authorizes  the  mortgagor  to  sell  in  the  course  of 
trade,  and  to  use  the  proceeds  in  keeping  up  the  stock, 
the  object  being  to  include  not  only  the  articles  then  in 
the  store,  but  whatever  may  be  at  any  time  therein 
in  the  course  of  the  mortgagor's  business,  most  cases 
at  law  hold  that  the  subsequently-acquired  goods  are 
not  so  conveyed  as  to  give  the  mortgagee  a  right  of 
action  against  a  creditor  or  purchaser  taking  them.> 
Such  mortgage  is,  however,  valid  as  to  the  remaining 
part.3  Tlie  mortgage  may  also  be  construed  as  giving 
the  mortgagee  a  license,  to  take  the  newly-acquired 
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goodsi*    And  wMn  -^e-m^rtgag^  takes  possession  he 
-has  a  good  tHIei^ 

1  ^nte,  92  242-244. 

2  Hamilton  v.  Rogers,  8  Sfd.  ^5;  Rose  v.  BeTan,  10  Md.  466;  6n 
Am  Dec.  170;  Ranlett  v.  Blodffett,  17  N.  H.  2»8;  48  Am.  Dec.  603; 
Chapinv  Oram.  40  M6.  661*  Nichols  v  Hampton,  46  Qa.  253. 

3  Cases  in  last  note,  and  cmte^  f  247,  n.  5. 

4  Ronndy  v.  Converse,  71  Wis. '524;  ante^  \  242,  n.  4. 

5  Deerlng  v.  Cobb,  74  Me.  332;  43  Am.  Rep.  596;  Cook  v.  Corthell, 
11 B.  1. 482;^  Am.  Rep.  518. 

i  949.  Frandidest  mortgagM.  —  If  tlie  object  of  a  mort- 
gage is  to  delay,  hinder,  or  defraud  the  creditors  of  tlie 
mortgagor,  it  is  void  for  fraud ;  but  whether  that  is  its 
object  or  n6t,  i^  a  question  of  fact  upon  all  the  circum- 
stances of  the  case.*  Tlie  fraud  which  renders  a  mort- 
'gage  void  must  l)e  one  in  which  both  the  parties 
participated.'  Before  a  creditor  can  attack  a  mortgage 
for  this  reason  he  lirast  first  obtain  a  judgment  for  his 
claim.'  A  mortgage  for  a  larger  sum  than  that  actually 
due  may  be  shown  to  be  fraudulent  as  to  creditors,  but 
it  is  not  to  be  considered  as  such  for  that  reason  alone.^ 
The  fact  that  the  mortgagee  does  not  foreclose  or  take 
possession  on  default  does  not  per  se  prove  the  mort- 
gage to  be  fraudulent.*  When  the  mortgagee,  after 
default,  permits  the  mortgagor  to  dispose  of  the  goods 
without  accounting  for  the  proceeds,  it  is  a  question  of 
fact  whether  the  mortgage  is  fraudulent  as  to  creditors.* 
A  mfortg&ge  which  is  void  for  fraud  as  to  part  of  the 
property  is  Void  as  to  all.^  Although  the  "mortgage 
inay  be  ifraudulejnt  as  against  creditors,  yet  a  bona  fide 
'purchaser  tDTi  foreclosure  gets  a  good  title.®  Even  when 
fraiirdiilent  as  to  third  parties,  the  mortgage  is  valid 
inter  partes^  and  the  mortgagee  may  take  possession  of 
the  property!'  Birt  when  the  mortgagor  fn  such  case 
'il'es  insolvent,  it  is  the  duty  of  his  administrator,  a& 
x^reiseii'ting  creditors,  to  defeat  the  m6rtgage.w    The 
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fact  that  some  of  the  goods  mortgaged  are  perishable 
is  not  conclusive  on  the  question  of  fraud,  but  is  an 
element  to  be  considered.^^ 

1  Whltson  V.  Grlffls,  39  Kan.  211;  7  Am.  St.  Eep.  546;  Boblnson  v. 
Holt,  39  N.  H.  657:  75  Am.  Dec.  233;  Robinson  v.  Walsh,  64  Mich.  506; 
Strohm  V.  Hayes,  70  111.  41;  Fladuug  v.  Bose,  58  Md.  18;  Cooke  v. 
Cooke,  43  Md.  522. 

2  Helneman  v.  Hart,  55  Mich.  64;  Shelley  v.  Booth,  73  Mo.  74; 
Price  V.  Masterton,  35  Ala.  483. 

3  People's  Savings  Bank  v.  Bates,  120  TJ.  8.  556;  Feary  v.  Cum- 
mlngs,  41  Mich.  37(«:  Wunnmaker  v.  Bowes,  86  Md.  42.  Statutes  In 
some  States  have  moUifled  this  rule. 

4  Wood  V.  Scott,  55  Iowa,  114;  Winstead  v.  Hulme,  32  Kan.  568; 
Wlllison  V.  Desenberg,  41  Mich.  156. 

5  Hudson  v.  Warner,  2  Har.  &  G.  415;  Planters*  etc.  Bank  v, 
Willis,  5  Ala.  770;  Simms  v.  McKee,  25  Iowa,  341.  But  see  Arnold  t;. 
Stock,  81  III.  407;  Chaplu  v.  Whitsett,  3  Colo.  315;  Jones  on  Chattel 
Mortgages,  i  370. 

6  Petring  v.  Chrisler,  90  Mo.  649. 

7  Bussell  V.  Winne,  37  N.  Y.  591;  97  Am.  Dec.  755;  Beall  v. 
Williamson,  14  Ala.  55. 

8  Zoeller  v,  Biley,  100  N.  Y.  102;  53  Am.  Bep.  157. 

9  Tuesley  v.  Boblnson,  103  Mass.  558;  4  Am.  Bep.  575;  Upton  v. 
Craig,  67  111.  257. 

10  Kilbourne  v.  Fay,  23  Ohio  St.  264;  23  Am.  Bep.  741. 

11  Googins  V.  Gil  more,  47  Me.  9;  74  Am.  Dec  472. 

J  250.  Bight  to  possession  between  mortgagor  and  mort- 
gagee.— A  chattel  mortgage  being  an  absolute  convey- 
ance of  the  property  with  a  condition  of  defeasance, 
the  mortgagee  is  entitled  to  immediate  possession  of 
the  articles,  unless  the  mortgage  contains  a  stipulation 
that  until  default  the  mortgagor  may  remain  in  posses- 
sion.^ Sucli  a  stipulation  is  generally  found  in  mort- 
gages. The  mortgagee  is  liable  to  the  mortgagor  in  an 
action  for  damages  if  he  interferes  with  the  latter's  law- 
ful possession  ;  ^  and  a  mortgagee  cannot  sue  in  trover 
a  mortgagor  whose  possession  is  in  aooordance  with  the 
terms  of  the  mortgage.'  A  mortgagor  in  possession  is 
entitled  to  bring  actions  against  third  parties  for  inter- 
ference with  the  mortgaged  chattels.^  When  the  mort- 
gage provides  that  upon  default  the  mortgagee  may 
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take  possession  of  the  property,  he  is  at  liberty  to  sue 
the  mortgagor  in  trover,  etc.,  without  a  previous  de- 
mand, according  to  some  cases,^  while  others  hold  that 
a  demand  is  necessary  before  bringing  suit/ 

1  Ante,  \  228;  Mertens  v.  Klelman,  79  Mo.  412. 

2  Hall  V.  Sampson,  35  N.  Y.  274;  Pierce  v.  Hasbronck,  49  III.  23; 
Niven  v.  Burke,  82  Ind.  455;  Brink  v.  FreofT.  44  Mich.  69;  Jackson  v. 
Hall,  84  N.  C.  489;  all  cited  In  Jones  on  Chattel  Mortgages,  {  437. 

3  Holmes  v.  Bell,  8  Cush.  322. 

4  Oanong  v.  Oreen,  64  Mich.  488.  Aa  to  actions  by  mortgagee 
against  third  persons,  see  pott,  \  253. 

5  Leonard  v.  Hair,  133  Mass.  455. 

6  Mertens  v.  Klelman,  79  Mo.  412. 

g  251.  StipulatioxL  as  to  time  of  mortgagee's  taking  pos- 
session.— A  chattel  mortgage  not  infrequently''  contains 
a  peovision  that  the  mortgagee  may  take  possession  of 
the  property  whenever  he  ^' deems  or  feels  himself  in- 
secure." Three  different  views  are  entertained  by  the 
courts  as  to  the  effect  of  this  provision.  Some  courts 
hold  that  it  confers  on  the  mortgagee  an  absolute  and 
arbitrary  right  to  take  possession  at  pleasure,  not  de- 
pendent upon  his  having  any  reasonable  ground  for 
deeming  himself  insecure.^  Tliis  ruling  proceeds  upon 
the  theory  that  the  contract  as  made  by  the  parties  will 
be  enforced,  and  if  a  mortgagee  says  that  he  feels  in- 
secure, the  courts  have  no  right  to  say  that  he  ought 
not  so  to  feel.  In  analogy  with  this  view  is  the  doctrine 
of  many  courts  that  when  a  contract  has  been  made  to 
do  certain  work,  or  make  a  certain  object,  to  the  satis- 
faction of  one  of  the  parties,  such  party  is  at  liberty  to 
say  arbitrarily  that  he  is  not  satisfied,  and  then  he  is 
free  from  liability."  The  second  ruling  on  this  subject 
is  that  the  provision  in  question  makes  the  mortgagee 
the  sole  judge  of  whether  the  contingency  has  arisen 
or  not,  but  he  must  act  in  good  faith  and  have  probable 
ground  for  deeming  himself  insecure;  the  apparent 
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danger  mast  be  such,  as  a  reasonable  man  wouljl  act 
on.'  This  holding  is  like  that  made  by  some, cases  in 
reference  to  contracts  to  erect  buildings,  etc.,  subject  to 
tlie  approval  of  an  architect  or  other  third  person,  in 
which  case  the  third  person'a determination  is  not  final 
unless  made  in  good  faith,^  The  third  ruling  is  that 
in  order  **  to  Justify,  tho  mortj^gee  in  his  action  in 
declaring  that  he  feels  unsafe  and  insecure*  where 
there  is  an  implied  contract  that  the  mortgagor  shall 
remain  in  possession,  the  mortgagor  niust  be  about  to 
commit,  or  must  have  committed  some  apt.  which  tends 
to  impair  the  security,  and  unless  such  facts  exist  the 
right  doe;s  not  become,  opejutive/'^  The  court  said  in 
this  case  that  if  the  mortgagee  were  authorized  to  act 
arbitrarily  and  without  cause,  he  *^  might  induce  a 
mortgagor  amply  to  secure  a  debt^  upon  the  implied 
promise  that  credit  for  a  certain  length  of  time  would 
be  given,  and  the  instant  after  receiving  the  mortgage 
declare  that  he  felt  unsafe  and  insecure,  and  proceed 
at  once  to  foreclose  the  mortgage.  Such  a  rule  would 
place  the  mortgagor  entirely  at  the  mercy  of  the  mort- 
gagee, and  in  many  if  not  most  cases  deprive  tlie  mort- 
gagor of  the  very  means  by  which  he  could  pay  tlie 
debt.'*  If  the  mortgagee  is  not  permitted  to  exercise 
bis  rights  under  this  stipulation  he  may  maintain  re- 
plevin or  trover  against  the  mortgagee  or  his  alienee.' 

1  CUne  V.  Libby,  46  Wis.  123;  32  Am.  Kep.  700;  Osge  v.  Wftvland, 
67  Wis.  .566:  Werner  v.  Bergman,  28  Kan.  60;  42  Am.  Kep.  152;  Builey 
V,  Godfrey,  64  111.  507;  5  Am.  Kep.  157. 

2  Gibson  V.  Cranage,  99  Mich.  49;  33  Am.  Hep.  351;  Zaleskl  v. 
Clark,  44  Conn.  218;  28  Ara.  Rep.  446;  Brown  v.  Foster.  113  Mass.  1%; 
18  Am.  Rep.  463;  Wood  Reaping  Co.  v.  Smith,  60  Mlch.  565:  45  Am. 
Rep.  57:  Singerly  v.  Thayer,  108  Pa.  St.  291;  McClure  v,  Briggs.  5«*  Vt, 
82.  But  see  Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387;  54  Am. 
Rep.  709. 

3  Barret  v.  Hart,  42  Ohio  St.  41;  51  Am.  Rep.  801;  Roy  v.  Goings, 
96  111.  361;  36  Am.  Rep.  151. 

4  Sweeney  r.  United  States,  109  U.  S.618;  Railway  Co.  v.  Marsh. 
114  U.  S.  549;  B.  &  O.  K.  R.  Co.  v,  Brydon,  65  Md.  198. 
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5  Kewlean  t'.  Olson,  22  Neb.  717;  8  Am.  St.  Rep.  28S.    If  the  movt" 

fragee  exercised  Improperly  his  rights  under  this  provision  he  Is  only- 
iable  to  the  morlffagor  for  the  value  of  the  goods  at  the  time  of  the 
conversion,  less  the  mortgage  debt:  Jones  v.  Horn,  51  Ark.  19    The- 
exercise  of  the  right  extinguishes  the  debt  to  the  extent  of  the  valaa- 
of  the  property  taken:  Uartman  v.  Rlngenbex^  119  Ind  72. 

6  Gage  v.  WayUnd,  07  Wis.  567;  BaUey  v.  Godfrey,  54  I1L007;.6.' 
Am.  Bep.  167. 

§  253.  Mortgages  of  ships.— This  subject  is  regulated 
by  the  provisions  of  the  Revised  Statutes  of  the  United 
States.^  It  is  there  provided  that  no  mortgage  of  any 
vessel,  or  part  of  any  vessel,  of  the  United  States  shall 
be  valid  except  against  the  mortgagor  and  persons  hav- 
ing actual  notice  thereof,  unless  a  duly  acknowledged 
mortgage  is  recorded  in  the  office  of  the  ooUector  of  the 
customs  where  such  ve$>sel  is  regist-ered  or  enrolled. 
These  regulations  are  independent  of  cny  State  statute 
as  to  chattel  mortgages.^  A  duly  recorded  mortgage 
under  the  Revised  Statutes  cannot  be  defeated  by  a 
subsequent  attachment  under  a  local  law.'  The  mort- 
gage is  valid  between  the  parties,  and  against  persons 
having  actual  notice,  without  recording.* 

1  Bev.  stats.  ?H192-4194. 

2  White's  Bank  v.  Smith,  7  Wall.  64A. 
8   Aldrlch  v.  ^tna  Co.  8  Wall.  491. 

4   Moore  v.  Simonds,  100  U.  S.  145. 

i  258.  Rights  of  the  mortgagee  against  third  parties.  ^ 
A  mortgagee  in  possession,  or  when  entitled  to  posses- 
sion, may  sue  in  replevin  for  the  property,  or  in  trover 
for  damages  to  it,  and  in  the  latter  action  he  recovers 
its  full  value.^  Even  when  not  entitled  to  possession 
he  may  have  an  action  for  the  damages  which  a  third 
person  may  have  inflicted  upon  his  interest.*  But  gen- 
erally a  mortgagee  cannot  maintain  trover  for  a  conver- 
sion unless  entitled  to  the  possession.'  If  so  entitled, 
he  may  sue  in  trover  a  person  to  whom  the  mortgagor 
gave  the  chattels  for  sale,  and  who  paid  the  proceeds 
Bbant.  p.  p.  — 81. 
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to  tho  mortgagor  in  good  faith.*  A  mortgagor  in  pos- 
session can  create  no  lien  in  a  third  person  for  work, 
€t<j.,  upon  the  chattel  which  will  prevail  against  the 
mortgagee,  for  if  he  cannot  give  a  title  he  cannot  create 
an  encumhrance.^  So,  also,  a  prior  mortgage  is  su- 
perior to  a  mechanic's  lien  for  repairs,*  If  the  mort- 
gagor is  entitled  to  possession  till  default,  the  mortgagee 
cannot  maintain  replevin  against  tliird  parties  without 
showing  that  a  condition  of  the  mortgage  has  been 
broken  J  VYhen  a  part  of  the  property  is  transferred 
to  a  third  person  with  the  assent  of  the  mortgagee,  he 
cannot  afterwards  reclaim  it."  In  an  action  to  recover 
the  property  from  a  third  party  the  mortgagor  is  not  a 
necessary  party.'  Where  a  purchaser  of  property  gave 
a  purchase-money  mortgage  on  it  under  an  assumed 
name,  which  was  recorded  in  the  county  where  he 
resided,  and  lie  subsequently  sold  the  property  to  the 
defendant,  who  had  examined  the  records  under  the 
true  name,  the  mortgagee  is  nevertheless  entitled  to 
enforce  the  mortgage  against  the  defendant.^^*  Where 
the  owner  pledged  certain  tools,  etc.,  and  the  pledgee 
permitted  them  to  remain  in  the  owner's  factory,  in 
charge  of  the  owner's  foreman  as  agent  of  the  pledgee, 
a  subsequent  mortgagee  in  good  faith  acquires  a  title 
superior  to  that  of  the  pledgee." 

1  Lacey  v.  Giboney,  88  Mo.  320;  88  Am.  Dec.  145:  ATcCandleaa  v. 
Moore,  50  Mo.  511;  Case  etc.  Co.  v,  Curapbell,  14  Or.  460;  Adamsen  v. 
Peterson,  35  Miun.  529;  Tannahill  v.  Tuttle,  3  Mich.  104;  61  Am.  Dec. 
480. 

2  Oooglns  V.  Gilmore,  47  Me.  9:  74  Am.  Dec.  472.  tt  was  held  In 
Dunlap  V.  Steele,  80  Ala.  424,  that  If  the  mortgagee  is  not  entitled  to 
possession  till  after  default  he  cannot  sue  for  Injuries  committed 
before.  Mr.  Jones  says  (Chattel  Mortgages,  J  447),  "a  mortcragee 
may  maintain  trespass  against  a  stranger  who  takes  the  mortgaged 

Sroperty  from  the  mortgagor,  although  the  mortgage  debt  be  not 
ue;"  citing,  Woodruff  t-.  Halsey,  8  Pick.  333;  JLongey  v.  Leach,  37 
Vt  377. 

3  Bing  V.  Neale,  114  Mass.  ill;  19  Am.  Rep.  316. 

4  Spaights  V.  Hawley,  39  N.  Y.  441;  100  Am.  Dec.  452.  qf.  ante, 
(  148.    But  If  the  mortgagor  sell  the  mortgaged  property  and  use  the 
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money  !n  paying  a  debt  due  a  third  party,  who  receives  It  in  good 
faith,  the  mortgagee  cannot  hold  such  party  liable:  Burnett  v.  Gug-' 
tufson,  bi  Iowa,  86;  ;i7  Am.  Hep.  lUO.    See  ante,  i  148,  n.  9. 

6  Sargpnt  v.  Usher,  55  N.  H.  287:  20  Am.  Rep.  208.  CVw/m,  Case- 
V.  Allen,  21  Kan.  217;  :«  Am.  Rep.  42S.  In  Conradt  v.  Sullivan,  45- 
Ind.  180;  lo  Am.  Rep.  261,  where  a  mechanic  who  had  repaired  a 
chattel  at  the  request  of  the  mortgagor  gave  up  his  lien  upon  the 
oral  promise  of  the  mortgagee  to  pay  his  claim.  It  was  held  that  the 
promise  was  rfot  within  the  Statute  of  Frauds.  But  if  Sargent  »► 
usher  accurately  states  the  law,  and  it  is  submitted  that  it  does,  th& 

Sroraise  In  Conradt  v.  Sulllv.in  was  without  consideration.  See 
ones  on  Chattel  Mortgages,  H72,  and  cases  in  next  note.  In  Ham- 
mond V.  Danielson,  126  Mass.  2?>4,  where  a  mechanic's  lien  for  repairs 
was  enforced  against  the  mortgagee,  the  court  said:  "  A  Hen  on  per- 
sonal property  cannot  Indeed  be  created  without  authority  of  the 
owner.  But  in  the  present  case  an  authority  must  be  Implied  from 
the  facts  agreed.  The  subject  of  the  mortgage  Is  a  hack,  that  Is  to 
say,  a  carriage  let  for  hire,  described  In  the  mortgage  as  now  In  use 
at  certain  stables,  and  which,  as  the  parties  have  agreed  in  the  case 
stated,  the  mortgagor  retained  po.ssesslon  ol  and  used  agreeably  to 
the  terms  of  the  mortgage.  It  was  the  manifest  Intention  of  the 
parties  that  the  hack  should  continue  to  be  driven  for  hire,  and 
should  be  kept  in  a  proper  state  of  repair  for  that  purpose,  not 
merely  for  the  benefit  of  the  mortgagor,  but  for  that  of  the  mort- 
gagee also,  by  preserving  the  value  of  the  security  and  aflTordlng  a 
means  of  earning  wherewithal  to  pay  oflf  the  mortgage  debt.  The 
case  is  analogous  to  those  In  which  courts  of  common  law  as  well 
as  of  admiralty  have  held,  upon  general  principles,  Independ- 
ently of  any  provision  of  statute,  that  liens  for  repairs  made  by 
mecnanlcs  upon  vessels  In  their  possession  take  precedence  of  prior 
mortgages." 

6  Denlson  v.  Shuler,  47  Ml'^h.  598;  41  Am.  Rep.  734.  Cf.  Small  v. 
Robinson,  69  Me.  425;  31  Am.  Rep.  299;  Carrlngton  v.  Ward,  71  N.  Y. 
360:  Raud  v.  Barrett,  6fi  Iowa,  731.  See  contra,  Currier  ».  Cummings, 
40  N.  J.  Eq.  145;  and  cf.  Beall  v.  White,  94  U.  S.  382. 

7  Kellogg  V.  Anderson,  40  Minn.  207. 

8  Hicks  V.  Ross,  71  Tex.  338. 

9  Boylston  v.  Morris,  71  Tex.  697. 

10  Alexander  v.  Graves,  25  Neb.  453. 

11  Dirlgo  Tool  Co.  v.  Woodruff,  41  N.  J.  Eq.  338. 

I  254.  The  debt  secnred  by  the  mortgage.— A  chattel 
mortgage  is  ordinarily  executed  for  the  purpose  of 
securing  a  debt  created  at  the  time,  but  it  may  also  be 
given  to  secure  a  pre-existing  indebtedness,  or  as  in- 
demnity to  the  mortgagee  for  a  contingent  liability,  or 
to  secure  advances  to  be  made  by  the  mortgagee  in  the 
future.  An  existing  debt,  wlien  the  mortgagee  gives 
up  no  right,  is  a  sufficient  consideration,  and  the  mort- 
gage is  valid  againvSt  other  creditors  and  all  persons  ex- 
cept those  who  have  some  special  claim  to  the  property  .* 
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But  as  to  sach  persons,  the  mortgagee  is  not  a  bona  fide 
purchaser  for  value.'^  Where  a  debtor  promised  to 
secure  a  creditor,  and  executed  a  mortgage,  which  he 
gave  to  the  creditor's  attorney,  who  placed  it  on  record, 
the  mortgagee  subsequently  ratifying  the  transaction, 
the  mortgage  was  held  to  be  valid  against  an  assign- 
ment for  the  benefit  of  creditors.'  A  mortgage  given 
to  indemnify  the  grantee  on  account  of  suretyships 
entered  into  by  him  is  upon  valuable  consideration.* 
The  mortgage  may  be  both  to  save  the  mortgagee 
harmless  on  account  of  certain  undertakings,  and  also 
to  secure  a  debt.^  A  mortgage  to  secure  future  advances 
is  valid,  against  third  parties,  for  the  amount  specified,* 
and  attaches  from  the  date  of  the  advances.*  It  may 
be  given  to  secure  an  existing  debt,  and  also  future  ad- 
vances.B  A  mortgage  to  secure  a  definite  amount,  and 
such  further  sum  as  should  be  advanced  to  enable  the 
mortgagor  to  complete  a  crop,  secures  the  advances.* 

1  Be  Oayftr,  6J  Iowa,  685;  Cromelin  v.  McCauley,  67  Ala.  642. 

2  People's  Savings  Bank  v.  Bates,  120  U.  S.  666, 664. 

8   Field  v.  Fisher,  65  Mich.  606. 

4  Utley  V.  Smith,  34  Conn.  290;  63  Am.  Dec.  163;  Hudson  v.  Warner. 
2  Har.  &  Q.  415;  Hughes  v.  Little,  18  Q.  B.  D.  32. 

6   Houston  V.  Nord,  38  Minn.  490. 

6  Jones  v.  Guaranty  Co.  101  TJ.  S.  622;  Douglass  v.  Smith,  74  Iowa, 
468;  Bank  of  Utica  v.  Finch,  8  Barb.  Ch.  293;  49  Am.  Dec.  176;  Sum- 
mers V.  Boos,  42  Miss.  779. 

7  Nicklin  v.  Betts  Spring  Oo.  11  Or.  406;  50  Am.  Bep.  477. 

8  Googins  t;.  Gllmore,  47  Me.  0;  74  Am.  Dec  472. 

9  Hill  V.  Nelms,  86  Ala.  442L 

2  355.  Same  subject,  continiied. — A  mortgage  for  a 
larger  sum  than  that  actually  due  is  not  thereby  made 
void  in  law.^  But  it  may  be  shown  to  be  fraudulent  as 
to  creditors.'  When  given  by  mistake  for  more  or  less 
than  the  real  debt  the  mortgage  is  not  invalidated.'  If 
the  true  amount  is  stated,  an  erroneous  description  of 
the  debt  in  some  ptirticular  is  immaterial.^    Reasonable 
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certainty  only  is  necessary  in  describing  the  debt,  A 
failure  to  state  the  date  of  the  note  secured  does  not 
avoid,  and  the  note  may  be  identified  by  parol  evi- 
dence.* When  the  indebtedness  is  upon  several  notes, 
a  gross  sum  may  be  stated  in  the  mortgage  without  de- 
scribing the  notes.^  In  a  parchase-money  mortgage 
the  parties  cannot  say  that  the  property  was  not  worth 
the  amount  of  the  mortgaged  A  mortgage  to  several 
persons  jointly  may  be  made  to  cover  separate  debts, 
and  either  mortgagee  may  foreclose."  When  no  time 
of  payment  is  specified,  the  mortgage  is  due  on  de- 
mand and  may  be  foreclosed.* 

1  Hoey  V,  Plerron,  fi7  Wis.  262;  Wood  v.  Franks,  87  CaL  82. 

2  Wood  V.  Scott,  53  Iowa,  114. 

3  Lyon  v.  Ballentlne,  63  Mich.  97;  6  Am.  St  Rep.  284. 

4  Spiyey  v.  Grant,  96  N.  C.  214. 

5  Weber  v.  lUlng.  66  WUl  79;  Lewis  v.  Be  Forest,  20  Oonn.  427; 
dark  v.  Houghton,  12  Gray,  88. 

6  Clark  V.  Hyman,  65  Iowa,  14;  39  Am.  Bep.  160. 

7  SulUvan  v.  Huff,  24  U.  C.  348. 

8  Lyon  v.  Ballentlne,  63  Mich.  97;  0  Am.  St  Bep.  284. 

9  Eaton  v.  Truesdall,  40  Mich.  1.  Cf.  Farrell  v.  Bean,  10  Md.  217. 
It  is  said  In  Trlebert  v.  Burgess,  II  Md.  452,  that  when  the  mortgage 
mentions  no  time  of  payment,  it  la  to  be  paid  within  a  reasonable 

time. 

i  266.  Dnration  of  the  lien.  ~  The  lien  of  the  mortgage 
continues,  although  the  note  which  it  was  given  to 
secure  may  be  l)arred  by  limitations.^  Nor  is  the  con- 
tinuance of  the  lien  affected  by  renewals  of  the  note,' 
or  of  the  mortgage."  As  against  an  assignee  of  the 
mortgagor,  the  mortgage  is  security  to  the  mortgagee 
only  so  long  as  the  debt  is  the  same  as  that  described 
in  it.^  Under  some  statutes  the  mortgage  must  be  veri- 
fied anew  and  refiled  annually.^ 

1  Grain  v.  Paine,  4  Gush.  483;  50  Am.  Bee.  807. 

2  Taber  v.  Hamlin,  97  Mass.  489;  93  Am.  Dec.  ua 
8    Britton  v.  Criswell,  63  Miss.  394. 

4   New  V.  Sailors,  114  Ind.  407;  5  Am.  St  Bep.  682. 
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5  Rev.  Stats.  Ohio.  8  4165;  Cooper  v.  Koppes,  45  Ohio  St.  625.  There 
are  similar  statutes  lu  New  Jersey,  New  York,  Wisconsin,  and  a  few 
other  States. 

§  257 .  Priority  between  mortgages . - —  General ly  a  mort- 
gagee is  a  purchaser,  and  his  rights  are  those  of  a 
purchaser.  Hence,  a  second  mortgagee  takes  a  title 
paramount  to  that  derived  under  a  prior  unrecorded  or 
defectively  recorded  mortgage.^  If  the  prior  mortgage 
Avas  properly  executed  and  recorded  so  as  to  constitute 
constructive  notice,  the  second  mortgage  talses  only  the 
mortgagor's  remaining  interest.*  But  a  second  mort- 
gagee, with  actual  notice  of  a  prior  mortgage  not  duly 
recorded,  is  bound  by  it,  unless  the  mortgagee  therein 
lias  caused  him  to  believe  that  the  encumbrance  was 
removed.' 

1  Ilanny  v.  Woods,  33  Iowa,  265. 

2  Newman  v.  Tymesou,  13  Wis,  172;  80  Am.  Dec.  735. 

3  Hudson  V.  Warner,  2  Har.  &  a.  415.    See  ante,  ?  233. 

g  258.  Assignments  by  a  mortgagor  and  mortgagee. — 
A  mortgagor  in  possession,  before  default,  may  sell  or 
dispose  of  the  property  subject  to  the  mortgage  with- 
out being  guilty  of  a  conversion.^  But  if  he  attempts 
to  make  an  absolute  sale  of  the  propertj'^,  free  from  the 
mortgage,  it  is  a  conversion  for  whicli  he  is  liable  to 
the  mortgagee  in  trover.  =^  And  the  mortgagee  may 
also  maintain  replevin  or  trover  against  the  purchaser.' 
"When  the  mortgagee  has  consented  orally,  or  in  writ- 
ing, or  by  his  conduct,  to  a  sale  of  a  part  of  the  mort- 
gaged property  by  the  mortgagor,  tlie  purchaser  gets  a 
good  title.*  The  mortgagee  may  at  any  time  assign 
tlie  mortgage,  and  the  assignee  tal\ea  tlio  rights  of  his 
assignor,  whatever  tliey  may  be.^  An  assignment  of 
some  of  the  notes  secured  by  the  mortgage  is  an  as- 
signment thereof  pro  tantoj^ 

1    Hathaway  v.  Brayman,  42  N.  Y.  322;  1  Am.  Rep.  624;  Haf!lQ  r 
Slay,  78  Ala.  180. 
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2  Lowe  V,  "Wing,  56  Wis.  31. 

3  Jones  on  Chattel  Mortgages,  {  460,  citing,  Whitney  v.  Lowell,  53 
Me.  318;  Coles  v,  Clark,3  Cush.  399;  Levi  v.  Legg,  23  8.  C.  282;  Warner 
V.  Comstock,  55  Mich.  615. 

4  Jones  on  Chattel  Mortgages,  {{  456, 463, 466. 

5  Judge  V.  Vogel,  33  Mich.  568;  Brooks  v.  Becord,  47  lU.  30. 
G    Barman  v.  Barbydt,  20  Neb.  625. 

g  259.  Ezeoutionfl  against  mortgagor's  and  mortgagee's 
intdrest. — The  rules  established  by  statute,  or  by  de- 
cisions in  the  different  Staters,  concerning  executions 
and  attachments  against  a  mortgagor's  interest  in  the 
property  mortgaged  vary  so  much  that  they  cannot  be 
briefly  summarized  here.*  The  common-law  principle 
was  that  no  equitable  interest  in  personal  property, 
such  as  that  of  a  mortgagor,  could  be  seized  and  sold 
under  a  Jieri  facias.^  Many  equity  cases  afforded  the 
creditor  a  remedy  by  allowing  him  to  pay  off  the  en- 
cumbrance, and  then  subject  the  property  to  his  claim, 
or  by  decreeing  a  sale  of  it  for  the  purpose  of  paying 
off  all  charges  in  the  order  of  their  priority."  This  is 
also  in  some  States  made  by  statute  the  procedure  at 
law.^  Some  courts  hold  that  an  execution  or  attach- 
ment  may  be  levied  on  the  mortgagor's  interest,  the 
purchaser,  however,  not  being  entitled  to  possession 
unless  he  pays  the  mortgage,^  but  being  so  entitled  if 
he  does.*  And  so,  according  to  some  cases,  an  execu- 
tion may  be  levied  on  the  mortgagor's  interest  in  goods 
in  the  possession  of  the  mortgagee,  but  they  cannot  be 
taken  away  unless  the  debt  is  paidJ  A  mortgagee  can- 
not be  held  as  garnishee  of  the  mortgagor's  equity  of 
redemption. 8  The  mortgagee's  interest  cannot  be  at- 
taclied  by  his  creditors  until,  by  foreclosure  or  other- 
wise, lie  has  acquired  an  interest  in  the  property  greater 
than  that  of  a  lien  for  a  debt.' 

1    Spp  Jones  on  Chattel  Mortgages,  5?  567-600,  where  the  Ptatutes 
and  de  ebloiis  ot  the  di£feruii  t  States  are  set  forth  iii  alphabetical  order. 
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2  Badlam  v.  Tucker,  1  Pick.  3B9;  11  Am.  Dec.  202;  Harris  v.  Alcock, 
10  GUI  <ft  J.  -^26;  Martin  v.  Jewell.  87  Md.  530;  Tannahlll  v.  Tuttle,  3 
Mich.  104;  61  Am.  Dec.  480;  Jennings  v.  Mcllroy,  42  Ark.  236;  48  Am. 
Bep.  61.  See  cmitra,  Hall  v.  Sampson,  35  N.  Y.  274;  91  Am.  Dec.  56, 
holding  that  when  the  mortgagor  Is  in  possession  before  default,  his 
interest  is  subject  to  attachment. 

3  Harris  v.  Alcock,  10  GUI  A  S.  226;  Bose  v.  Bevan,  10  Md.  470; 
Myers  v,  Amey,  21  Md.  305;  3  Pomeroy's  Equity  Jurisprudence, }  141Sl 

4  Danforth  v.  Harlow,  76  Iowa,  236;  Deering  v.  Wheeler,  76  Iowa, 
496. 

5  Louthain  v.  Miller,  85  Ind.  161;  State  v,  Milligan,  106  Ind.  109; 
Cochrane  v.  Bich,  142  Mass.  15:  Murphy  v.  Gallupe,  U3  Mass.  123. 

6  Loomls  u.  Lewis,  140  Mass.  208;  Slifer  v.  State,  114  Ind.  291. 

7  Fox  V.  Cronan,  47  N.  J.  L.  493;  54  Am.  Bep.  190;  Isenbesg  v. 
Fausler,  36  Kan.  402. 

8  Beckham  v.  Carter.  19  Mo.  App.  596.  Of.  Fountain  v.  Smith,  70 
Iowa,  282. 

9  Murphy  v,  Gallupe,  143  Mass.  123. 

i  260.  Fraudulently  concealing  the  mortgaged  property. 
— In  many  of  the  States  statutes  have  been  passed 
making  it  a  oriniinal  offense  for  the  mortgagor  in  pos- 
session to  conceal  or  dispose  of  the  property  with  in- 
tent to  defraud  the  mortgagee,  and  in  some  States  the 
selling  of  any  part  of  the  property  by  tlie  mortgagor 
without  the  consent  of  the  mortgagee  is  made  a  misde- 
meanor.^ Apart  from  these  statutes,  a  mortgagee,  in 
case  of  apprehended  danger  or  loss,  is  entitled  to  apply 
to  a  court  of  equity  for  an  injunction  and  receiver  if 
necessary  to  the  protection  of  his  interests.' 

1  Pub.  Gen.  Laws,  Md.  art.  27,  {  HI;  Code  Ala.  {  3838;  Neb.  Laws, 
1889,  ch.  35;  Colo.  Laws.  1887,  p.  76;  Code  Ga.  }  4600;  Code  Miss.  }  2908; 
Hev.  Stats.  Mo.  f  i:)41;  Rev.  Stats.  Ind.  {  1954;  WlUiams  v.  State,  27 
Tex.  App.  258. 

2  Parsons  v.  Hughes,  12  Md.  1;  Salmon  v  Clagett,  3  Bland,  125; 
McCormick  v.  Hartley,  107  Ind.  248;  Marsh  v.  Bird.  59  Iowa,  307;  Rose 
V.  Bevan,  10  Md.  466;  Ashurat  v.  Lehman.  86  Ala.  370. 

I  261.  Conflict  of  laws  relating  to  chattel  mortgagee.— 
A  mortgage  which  is  valid  in  the  State  where  the  prop- 
erty is  located,  and  where  the  mortgagor  resides,  will 
be  enforced  in  another  to  which  the  articles  may  be 
removed.^  But  when  the  property  is  situated  in  one 
State  and  the  mortgagor  resides  in  another,  the  validity 
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of  the  mortgage  is  to  be  determined  by  the  law  of  the 
former  State.'  A  mortgage  of  property  situated  in  one 
State,  executed  and  reoorded  in  another,  where  the 
mortgagor  resides,  is  not  valid  against  creditors  of  the 
mortgagor  in  the  former  State.*  Generally  a  mortgage 
of  chattels  owned  by  a  non-resident  of  the  State  must 
be  recorded  in  the  county  where  they  are  situated.^ 

1  Blystone  v.  Bnrgett,  10  Ind.  28;  68  Am.  Dec.  658;  Mumford  v. 
Carty,  60  111.  876;  W  Am.  Deo.  62S;  Kaoacra  v.  Taylor,?  Obio  St.  1»4; 
90  Am.  Dec.  62,  n.,  67;  Feurt  v.  RowelK  62  Mo.  624;  Ofrutt  v.  Flags,  10 
N.  H.46;  Jones  v.  Taylor,  30  Vt  42;  Keenaa  v.  Btlmson,  82  Minu.  877. 

2  Green  v.  Van  Bosklrk,  7  Wall.  130. 

8  Golden  v.  Cockrll,  1  Kan.  2S0;  81  Am.  Dec.  510;  Ames  Iron 
Works  V.  Warren,  76  Ind.  616. 

4   Hnnt  V.  Bo  wen,  75  Ga.  662;  dark  v.  Tarbell,  66  N.  H.  88. 

2  262.  Payment  of  the  deM.-- If  the  mortgagor  pays 
the  debt  which  the  mortgage  was  given  to  secure,  at  or 
before  its  maturity,  the  lien  of  the  mortgage  is  dis- 
charged.' In  most  States  there  are  provisions  of  stat- 
utes requiring  a  release  to  be  recorded  when  x>ayinent 
is  made.'  The  lien  is  also  discharged  when  an  absolute 
tender  of  the  amount  due  has  been  made.*  Although 
upon  default  in  payment,  according  to  the  limitations 
of  the  mortgage,  the  title  of  the  mortgagee  becomes 
absolute  at  law,  yet  most  cases  hold  that  a  tender  of 
the  amount  due  by  the  mortgagor  still  in  possession 
after  default,  if  kept  good,  or  paid  into  court,  is  a  de- 
fense to  an  action  by  the  mortgagee.^  But  if  it  is  the 
mortgagee  who  is  in  possession  after  default,  he  is  not 
bound  at  law  to  accept  payment,  and  so  a  tender  at 
such  period  gives  the  mortgagee  no  right  to  reclaim  the 
property.^  If,  however,  he  voluntarily  accepts  pay- 
ment, the  title  becomes  revested  in  the  mortgagor.' 

1  LonR  V.  Moore,  66  Mich.  23;  Dryer  v,  Lewis,  67  Ala.  651;  Jones 
on  Chattel  Mortgages,  {2  <^>  et  seq. 

2  Rev.  Stats.  Mo.  {{  3311, 3312;  Code  N.  C.  i  1271;  Code  Ala.  {{  1868, 
etseq. 
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3  Knox  V.  Williams,  24  Neb.  690;  8  Am.  St.  Rep.  220;  Longrh- 
borough  V.  McNevIn,  74  C5al.  260;  6  Am.  St.  Rep.  436;  Cupples  v. 
Galligan,  6  Mo.  App.  82. 

4  Grain  v  McGoon,  86  IlL  431;  29  Am.  Rep.  37;  Prank  v.  Pickens, 
69  Ala.  369;  Tompkins  v.  Batie,  11  Neb.  147;  38  Am.  Rep.  361.  See,  also, 
Muynahan  v.  Moore,  9  Mich.  9;  77  Am.  Dec.  468, n.;  Stewart  v.  Brown, 
48  Mich.  387;  Bartel  v.  Lope,  6  Or.  321. 

6  Tompkins  v.  Batie,  11  Neb.  147;  38  Am.  Bep.  861;  Smith  v. 
Phillips,  47  Wis.  202;  Patchin  v.  Pierce,  12  Wend.  61. 

6    West  V.  Crary,  47  N.  y.  423. 

g  263.  Bedemption. — The  mortgagee  in  possession  of 
the  chattels,  after  a  default  in  payment  of  the  debt,  is 
not  permitted  by  courts  of  equity  to  avail  himself  of 
his  strict  legal  rights,  according  to  which  he  then  be- 
comes the  absolute  owner  of  the  property .^  The  mort- 
gage having  been  designed  merely  as  security  for  the 
debt,  the  mortgagee  can  in  equity  demand  no  more 
than  that.  The  rule  is  therefore  established  that  unless 
the  mortgagee  has  foreclosed  the  mortgage  or  sold  the 
property,  the  mortgagor  has  a  right,  within  a  reason- 
able time  after  default,  to  file  a  bill  in  equity  to  redeem 
the  chattels  upon  payment  of  the  debt.'  Statutes  in 
some  States  limit  the  time  within  which  such  suit  may- 
be brought.'  In  tiie  absence  of  a  statute  upon  the 
subject  it  would  seem  that  equity,  following  the  law, 
would  not  entertain  the  suit  if  tlie  mortgagee  had  been 
in  possession,  with  a  claim  of  right,  for  a  period  wliich, 
under  the  Statute  of  Limitations,  would  bar  an  action 
of  replevin  or  trover.*  Upon  a  bill  to  redeem  the 
mortgagee  must  account  for  the  income  and  profits  of 
the  property  ;^  but  is  to  be  paid  all  necessary  expenses,^ 
not  including,  however,  compensation  for  his  custody.^ 
If  the  annual  sum  due  by  the  mortgagee  in  possession 
for  the  use  of  the  property  is  in  excess  of  the  annual 
interest  on  the  mortgage  debt,  it  is  to  be  applied  to  tl^e 
discharge  of  the  principal.^  These  are  the  rules  when 
the  mortgagee  in  possession  acknowledges  his  true 
relation  to  the  property ;  but  if  he  repudiates  that  and 
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claims  to  held  as  owner  he  is  liable  to  be  treated  as  a 
"wrong-doer.  He  will  not  be  allowed  for  repairs  and 
expenses,  and  if  he  sells  the  property,  he  is  liable  for 
its  full  value,  and  not  merely  for  the  price  received.* 
A  mortgagor  has  not  an  indefeasible  right  to  redeem  ; 
it  is  competent  for  him  to  make  a  gift  of  his  equity  of 
redemption  to  the  mortgagee.^® 

1  8  Pomeroy*8  Equity  Jarlsprudence,  {  1230. 

2  White  V.  Cole,  24  Wend.  116, 142;  Bragelman  v.  Bane,  60  N.  T. 
69;  cases  infra. 

8   Gen.  Stats.  Minn.  ch.  39,  {2  8,  et  seq. ;  Gen.  Stats.  Mass.  ch.  151. 

4  Ante,  2  14a.  Cf,  Greene  v.  Dispeaa,  14  B.  I.  575;  Waterman  v. 
Brown,  31  Pa.  St  161. 

5  Isenberg  v.  Fansler,  36  Kan.  402;  Mayer  v.  Murray,  8  Ch.  D. 
^4,428. 

6  Johnson  v.  Hosford,  110  Ind.  572;  Moore  v.  Cable,  1  Johns.  Ch. 

888. 

7  Eaton  v.  Simonds,  14  Pick.  96. 

8  Booth  V.  Baltimore  Steam  Packet  Co.  63  Md.  88, 52;  Wilson  v 
Cluer,  8  Beay.  140. 

9  Bank  of  Australasia  v.  United  Hand  in  Hand  Co.  4  App.  Cas. 
891, 408;  Booth  v.  Baltimore  Steam  Packet  Co.  68  Md.  39,  44, 50;  Bus- 
sell  V.  Southard,  12  How.  148w 

10   Stone  V.  Jenks,  142  Mass.  519. 

J  864.  Foreclosure  and  sale.— Upon  default  in  pay- 
ment, the  mortgagee  is  entitled  to  take  possession  of 
the  property,  fj^nd  if  possession  is  refused  him,  he  may 
maintain  replevin  or  detinue.'  The  mortgagee  in  pos- 
session, after  default,  may  sell  the  property  at  public 
sale,  upon  giving  notice  to  the  mortgagor  thereof,  un- 
less there  be  a  statutory  provision  to  tbe  contrary.' 
Even  when  a  sale  is  not  made  in  conformity  with  the 
provisions  therefor  as  to  notice  contained  in  the  mort- 
gage, the  purchaser  nevertheless  acquires  a  good  title, 
and  the  only  remedy  of  the  mortgagor  is  an  action  for 
damages  against  the  mortgagee.'  The  mortgagee  may 
also  file  a  bill  in  equity  for  a  foreclosure  and  a  sale 
under  a  decree.*  A  breach  of  any  condition  in  the 
mortgage  entitles  him  to  foreclose.^    So  he  has  such 
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right  when  the  mortgagor  removes  the  property  out  of 
the  State,*  or  permits  it  to  be  attached.^  A  provision  in 
the  mortgage,  that  upon  default  the  mortgagee  may 
take  possession  and  sell  at  public  or  private  sale,  gives 
an  additional  remedy ;  the  mortgagee  may  also  have  his 
suit  for  foreclosure.*  The  fact  that  the  property  is  in 
the  possession  of  an  assignee  for  the  benefit  of  creditors 
does  not  prevent  the  mortgagee  from  foreclosing.*  The 
deatli  of  the  mortgagor  before  foreclosure  does  not 
operate  to  stay  the  proceedings.^*  An  action  to  fore- 
close may  be  had  by  a  junior  mortgagee  against  a 
senior  in  possession.^^  The  price  obtained  at  a  regular 
sale  is  conclusive  as  to  the  value  of  the  property."  A 
purchase  of  the  property  by  the  mortgagor  at  a  public 
sale  is  valid  at  law,  and  only  voidable  in  equity.^  If 
the  mortgagor  consent  to  such  purchase  it  will  stand.^^ 
Wlien  the  mortgage  was  given  to  secure  several  notes, 
subsequently  assigned  to  different  persons,  the  pro- 
ceeds of  the  sale  will  be  applied  to  them  all  equally .^^ 

1  Jones  on  Chattel  Mortffa^es,  {{  705,  70<t,  citing,  among:  other 
cases.  Wood  v.  Weimar,  104  TJ.  8.  786;  Mervlne  v.  White,  fiO  Ala.  388; 
Dreyfus  v.  Cage,  62  Miss.  783. 

2  Bank  v.  Damm,  63  Wis.  249;  Hall  v.  Bellows,  U  N.  J.  £q.  333. 

8  Bryant  v.  Carson  Biver  Lumbering  Co.  3  Nev.  318;  98  Am.  Dec. 
403;  Campbell  v.  Wheeler,  69  Iowa,  588.  Of.  Loeb  v.  Mllner,  21  Neb. 
392. 

4  Charter  v.  Stevens,  8  Denio,83;  45  Am.  Dec.  444;  8  Pomeroy's 
Equity  Jurisprudence,  2  12:10. 

5  Lyon  v,  Ballentine,  63  Mich.  97;  6  Am.  St.  Bep.  284. 

6  King  v.  Wright,  36  Minn.  128. 

7  Crocker  v.  Atwood,  144  Mass.  588. 

8  Willis  V.  Jefferson,  75  Ga.  743. 

9  OUbert  v,  McCorkle,  110  Ind.  215. 

10  Cocke  V,  Montgomery,  75  Iowa,  269 

11  Edwards  v.  Dargan,  SO  S.  C.  177. 

12  Dehority  v.  Paxson,  115  Ind.  124. 

18    Olcott  V.  Tioga  By.  Co.  27  N.  Y.  546;  84  Am.  Dec.  298.    See  Brysoa 
V.  Bayner,  25  Md.  424 ;  90  Am.  Dec.  69. 

14  Boutwell  V.  Stelner,  84  Ala.  307;  5  Am.  St.  Bep.  3TS. 

15  Penzel  v.  Brookmere,  51  Ark.  105. 
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ASSIGNMENT  OF  CHOSES  IN  ACTION. 

{  Tea.  Introductory. 

I  286.  Statutory  provisions. 

I  267.  What  may  be  assigned. 

{  268.  Same  subject,  continued. 

{  260.  Assignment  of  life  insurance  policies. 

i  270.  Assignment  of  future  earnings  and  interests. 

i  271.  Assignment  of  salaries  of  public  officers. 

{  272.  Mode  of  making  an  assignment. 

{  273.  Same  subject,  continued. 

1  274.  Assignment  of  the  whole  of  a  fund. 

{  275.  Assignment  of  part  of  a  fund — Rule  at  law. 

{  276w  Conditional  acceptance  by  debtor. 

{  277.  Assignment  of  part  of  a  fund  —  Rule  in  equity. 

2  278.  Rulings  as  to  partial  assignments. 
{  279.  Interest  on  debts. 

{  280.  Notice  to  debtor  of  assignment. 

{  281.  Assignment  of  Judgments. 

{  282.  Checks  on  banks  and  drafts  as  assignments. 

{  283.  Priority  between  assignments. 

{  284.  Rights  of  the  assignee,  generally. 

{  285.  Same  subject,  continued. 

2  286.  Rights  of  the  assignee  against  the  assignor. 

I  287.  Attachment  of  the  assigned  fund. 

}  265.  Introductory. — That  kind  of  x>ersonal  prop^ 
erty  known  as  chosea  in  action,  the  nature  of  which  has 
been  previously  explained,^  embraces  a  great  variety 
of  objects.  The  law  regpilating  the  acquisition  of  title 
to  most  of  this  property  must  be  sought  under  its  par- 
ticular divisions.  It  is  only  designed  in  this  chapter 
to  consider  the  transfer  of  title  to  those  chosea  in  action^ 
other  than  negotiable  instruments,  which  consist  of 
claims  for  the  payment  of  money,  arising  either  out 
of  contract  or  out  of  tort.  The  common -law  rule  for- 
bade the  assignment  to  strangers  of  such  choaea  in 

Bbant.  P.  P.— 82. 
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action,  because,  according  to  Ccke,  "that  would  be 
the  occasion  of  multiplying  of  contentions  and  suits, 
of  great  oppression  of  the  people,  and  the  subversion 
of  the  due  and  equal  execution  of  justice." '  Pollock, 
however,  says  that  the  rule  was  in  truth  "a  logical 
consequence  of  the  primitive  view  of  a  contfloct  as  cre- 
ating a  strictly  personal  obligation  between  the  creditor 
and  the  debtor."  >  At  all  events,  the  assignee  was  per- 
mitted, at  an  early  day,  to  sue  in  the  name  of  the  as- 
signor, and  such  suit  was  not  regarded  as  in  violation 
of  the  law  against  maintenance.*  In  equity  the  rule  in 
question  was  never  followed,  but  it  was  soon  estab- 
lished that  the  purchaser  of  a  claim,  for  a  valuable 
consideration,  should  have  the  aid  of  that  court  in  en- 
forcing the  assignment  both  against  the  assignor  and 
against  the  debtor.^  Moreover,  at  law,  when  the  debtor 
had  made  an  express  promise  to  pay  the  assignee,  the 
transaction  was  treated  as  a  novation,  entitling  the  as- 
signee to  sue  in  his  own  name.* 

1  Ante,  i  6. 

2  Lam  pet's  Case,  10  Co.  Rep.  48  a. 

3  Pollock  on  Contracts,  206. 

4  Sisson  V.  Cleveland  etc.  Co.  14  Mich.  480;  00  Am.  Dec  202. 

5  8  Pomeroy's  Equity  Jurisprudence,  2|  1270,  et  seq. 

6  Mulr  V.  Schenck,  3  Hill,  228;  38  Am.  Dec.  633;  Onion  v.  Hall,  1 
Har.  <&  J.  114. 

I  266.  Statutory  provisions.— Statutes  in  nearly  all, 
if  not  quite  all,  of  the  States  enable  assignments  to  be 
made  of  any  chose  in  action  or  claim  for  the  payment 
of  money,  and  authorize  the  assignee  to  sue  in  his  own 
name.'  Some  of  these  statutes  require  the  assignment 
to  be  made  in  writing,  in  order  that  an  action  at  law 
may  be  brought.^  In  others,  a  writing  is  not  neces- 
sary,' as  it  is  not  in  order  to  constitute  an  assignment 
in  equity.*  According  to  the  construction  of  some 
courts  the  statute  is  permissive  in  authorizing  the  as- 
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signee  to  sue  in  his  own  name,  leaving  him  still  at 
liberty  to  sue  in  the  name  of  the  assignor  if  he  prefers  to 
do  so.^  Under  other  statutes,  the  suit  must  be  brought 
in  the  name  of  the  real  party  in  interest.^ 

1  Iowa  Code,  {  2084;  Rev.  StaXa.  Mo.  {  34B2:  New  Co<1e  Tenn. 
1 2724;  Bmith  v.  Hubbard,  85 Tenn.  906.  The  statutes  greatty  pnlurffe 
the  number  of  things  that  may  be  assigned.  See  more  particularly 
as  to  what  may  be  assigned,  ftost,  {{  267,  et  seq. 

2  Pub.  Gen.  Laws  Md.  art  8,  {  1;  Tradesman's  Bank  v.  Oreen,  57 
Kd.e02. 

3  Mansf.  Dig.  Ark.  {473;  St.  Louis  etc.  Co.  v»  Camden  Bank, 47 
Ark.  541. 

4  i^^2277. 

5  Slsson  V.  Cleveland  etc.  Ca  14  Mich.  489;  90  Am.  Dec.  2S2;  Hamp- 
son  V.  Owens,  55  Md.  586. 

6  Klrkland  v.  Lowe,  33  Miss.  423;  69  Am.  Dec.  355;  Jordan  v, 
Thornton,  2  Bug.  224;  44  Am.  Dec.  546. 

2  267.  What  may  be  assigned.  —  A  book  debt,  or  open 
account  for  goods  sold  or  services  rendered,  is  an  assign- 
able chose  in  action.^  If  there  be  a  note,  bond,  or  other 
evidence  of  the  debt,  the  assignment  should  be  accom- 
panied by  the  delivery  of  it.'"  And  if  such  instrument 
of  writing  professes  on  its  face  not  to  be  transferable, 
the  assignee  cannot  sue  thereon.^  A  pu rchaser  of  goods 
to  arrive,  who  lias  paid  part  of  the  price,  may  assign 
his  riglit  to  receive  the  same  upon  paying  the  balance 
of  the  price,  and  the  vendor  is  liable  to  the  assignee 
after  notice  of  the  assignment.^  Bat  a  contract  under 
which  the  assignor  is  to  receive  goods,  and  have  a  term 
of  credit  in  paying  for  them,  cannot  be  assigned  with- 
out the  consent  of  the  otner  party,  because  the  latter 
has  a  right  to  the  benefit  he  anticipates  from  the  char- 
acter, credit,  and  substance  of  the  party  with  whom  he 
contracts.*  Where  one  has  agreed  to  do  an  act  for  an- 
other requiring  personal  skill,  he  cannot  assign  his 
right  to  do  the  thing  and  demand  payment.^  But  if  the 
work  is  of  such  a  ciiaracter  that  it  was  not  intended  to 
be  performed  by  the  original  contractor  only,  an  assign- 
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ment  may  be  madeJ  Contractors  for  public  works, 
under  statutes  authorizing  them  to  do  the  work  through 
third  persons,  may  assign  their  rights.*  A  covenant 
not  to  navigate  certain  waters  for  a  certain  time,  and  in 
case  of  breach  to  pay  a  specified  sum  to  the  other  party 
or  his  assigns,  may  be  assigned.*  But  a  bond  given  at 
the  time  of  the  sale  of  a  business  and  good  will,  condi- 
tioned not  to  engage  in  the  same  business,  cannot  be 
assigned  by  the  obligee  so  as  to  give  the  assignee  a 
right  to  sue  for  a  breach  occurring  after  such  assign- 
ment.>o  xhls  decision  was  put  upon  the  ground  that 
the  personal  protection  of  the  first  purchaser  only  was 
designed,  and  the  case  referred  to  above  was  distin- 
guished as  being  one  where  the  assignees  were  intended 
to  be  included,  and  were  named. 

1  Crawford  v.  Brooke,  4  Olll,  218;  Briggs  v.  Dorr,  19  Johiu.  95;  Biz 
V.  Cobb,  4  Mass.  606. 

2  Palmer  v.  Merrill,  6  Cnsh.  282;  62  Am.  Dea  782. 

3  Tabler  v.  Sheffield  etc.  Ca  79  Ala.  877. 

4  Morgan  v.  Lowe,  6  Cal.  825;  63  Am.  Dec  182;  Bears  v.  ConoTor, 
8  Eeyes,  113. 

5  Arkansas  Smelting  Co.  v.  Belden  Co.  127  U.  S.  879, 887;  Boston 
Ice  Co.  V.  Potter,  123  Mass.  28. 

6  Lansden  v.  McCarthy,  45  Mo.  106;  Dayenp<»rt  v.  Gentry,  9  Men.  B. 
427. 

7  Parsons  v.  Woodward,  2  Zab.  196;  Robson  v:  Dmmmond,  2 
Barn.  &  Adol.  303:  British  wagon  Co.  v.  Lea,  ft  Q.  B.  D.  149,  cited  In 
Arkansas  Smelting  Co.  v.  Belden  Co.  127  U.  S.  390. 

8  Taylor  v.  Palmer.  81  Cal.  240, 247;  St  Louis  v.  Clemens,  42  Mo. 
69;  Philadelphia  v.  Luckbart,  73  Pa.  St.  211;  Devlin  v.  Kew  York,  68 
N.  Y.  8,  cited  in  Arkansas  Smelting  Co.  v.  Belden  Co.  127  U.  8.  390. 

9  California  Steam  Nay.  Co.  v.  Wright,  6  Cal.  2G9;  65  Am.  Dec  511. 
10   Hillman  v.  Shannahan,  4  Or.  163;  18  Am.  Bep.  28L 

2  268.  Same  subject,  continiied.  —  A  claim  for  damages 
arising  from  a  tort  or  injury  to  one's  property,  real  or 
personal,  is  assignable,'  as  is  also  a  claim  for  damages 
arising  from  a  breach  of  contract.'  So  after  tlie  breach 
of  a  covenant  in  a  deed,  tlie  right  to  sue  for  damages 
may  be  assigned.*    A  claim  against  a  railway  company 
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for  the  killing  of  cattle  is  assignable.^  But  as  a  general 
rule  a  cause  of  action  arising  from  a  tort  to  the  person 
of  the  assignor  cannot  be  assigned.^  ''All  things  in 
action  which  survive  and  pass  to  the  personal  repre- 
sentatives of  a  decedent  creditor  as  assets,  or  continue 
as  liabilities  against  the  representatives  of  a  decedent 
debtor,  are  in  general  thus  assignable;  all  which  do 
not  thus  survive,  but  which  die  with  the  person  of  the 
creditor  or  of  the  debtor,  are  not  assignable."'  An 
action  of  damages  for  deceit,  based  upon  false  state- 
ments as  to  a  person  *s  credit,  is  not  assignable.^  The 
right  to  file  a  bill  in  equity  to  vacate  a  deed  or  release, 
on  the  ground  that  it  was  obtained  by  fraud,  cannot  be 
assigned.^  Some  cases,  however,  make  a  distinction 
between  the  bare  assignment  of  such  a  right  and  a 
subsequent  conveyance  of  the  property  in  question, 
together  with  the  right  to  demand  the  rescission  of  a 
prior  deed  because  obtained  by  fraud.*  When  a  con- 
tract to  convey  land  has  been  broken,  the  right  to  file 
a  bill  in  equity  on  account  thereof,  when  no  purchase 
money  has  been  paid,  cannot  be  assigned  because  such 
a  transaction  would  be  champertous.*^  A  right  to 
prosecute  an  appeal  from  a  final  decree  is  not  assign- 
able.^^ The  lien  which  the  law  gives  a  workman  for 
his  labor  cannot  be  assigned, ^^  nor  is  it  subject  to  at- 
tachment ;'*  but  a  statutory  mechanic's  lien  may  be 
assigned.'*  An  oral  license  to  take  wood  from  an- 
other's land  cannot  be  assigned ;  ^  nor  can  a  right  of 
way  in  grossJ*  Where  a  party  bought  personal  prop- 
erty with  an  express  warranty  of  title,  a  second  pur- 
chaser from  him  cannot  sue  on  the  warranty."  A 
contract  to  buy  or  sell  land  may  be  assigned  .*'  A 
policy  of  fire  insurance  is  assignable  after  a  loss  has 
occurred,  .without  the  consent  of  the  company.*'  If  a 
corporation  has  a  right  to  reclaim  certain  dividends 
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which  had  been  paid  to  its  stockholders,  an  assignment 
of  all  its  property  carries  this  right.**  Subscriptions 
to  erect  a  church  may  be  assigned  by  the  vestry  to  a 
contractor.21  An  interest  in  a  claim  to  be  established 
against  a  foreign  government  is  assignable.^  A  lessor 
may  assign  rent  due  him  and  his  remedies  to  recover 
it.'®  Wliether  an  assignment  by  a  vendor  of  land  of  a 
note  given  for  the  purchase  money  carries  his  lien  or 
not  has  been  differently  decided.**  An  assignment 
valid  in  the  State  where  made  may  be  enforced  else- 
where.® And  so  a  claim  held  by  an  executor  against 
a  citizen  of  another  State  may  be  assigned  so  as  to 
enable  the  assignee  to  sue  in  his  own  name,  although 
the  foreign  executor  could  not  himself  sue  on  the 
claim  without  taking  out  ancillary  letters  of  admin- 
istration.* 

1  McKee  V.  Judd,  12  N.  Y.  622;  64  Am.  Dec.  616;  Dahms  v.  Sears, 
13  Or.  47.  ^ 

2  Hooker  v.  "Ettgle  Bank,  80  N.  Y.  83;  86  Am.  Dec  35L    QC  Traer 

V.  Clews,  115  U.  S.  628. 

8   Allen  v.  Kennedy,  91  Mo.  384. 

4  Everett  v.  Central  etc.  Cd.  73  Iowa,  442:  Snvd^r  v.  Wabash  etc. 
00.86  Mo.  613.  »--»       ^  •«. 

6  Pulver  v.  Harris,  62  N.  Y.  76;  Comegys  v.  Vasse,  1  Peters^  IML 
213.    Contra,  HaWley  «.  C.  B.  A  Q.  Ry.  Co.  71  Iowa,  717. 

6  Pomeroy's  Bqnity  Jurispmdence,  { 1275. 

7  Zabrlskld  v.  Smith,  18  N.  Y.  322;  64  Am.  Dec.  661.  But  see  Rice 
V.  Stone,  1  Allen,  566. 

8  Milwaukee  etc.  Ry.  Co.  v.  Milwaukee  A  "Western  Ry.  Co.  20 
Wis.  174;  88  Am.  Dec.  740;  Norton  v.  Tuttle,  60  111.  130:  Dickinson  «. 
Seaver,  44  Mich.  624;  Smith  v.  Harris,  43  Mo.  557;  Prosser  v.  Ed- 
monds, 1  Younge  <fe  C.  485.  Some  of  these  cases  are  commented 
upon  in  Qrabam  v.  Railroad  Co.  102  U.  8. 148, 158. 

i  J  T'*^^;'-  Clews,  ll.S  U.  S.  628, 539;  Dickinson  v.  Burrell,  Law  R. 
,A'  '^'  McMahon  v.  Allen,  35  N.  Y.  m\  The  learned  annomtor 
of  Marshall  »;.  Means,  56  Am.  Dec.  450,  thinks  that  this  Is  a  distinc- 
tion without  a  difference.  In  De  Hoghton  v.  Money,  Law  R.  2  Ch. 
App.  164,  Lord  Justice  Turner  said  that  **  the  right  to  complcOa  of  a 
fraud  Is  not  a  marketable  commodity."  *-  *• 

10  Marshall  v.  Means,  12  Ga.  61 ;  56  Am.  Deo.  444. 

11  Mills  V.  Hoag,  7  Paige,  18:  .^1  Am.  Dec.  271. 

12  Bradley  v.  Spofford,  23  N.  H.  444;  66  Am,  Dec.  206. 

13  Lovett  V.  Crown,  40  N.  H.  511, 


879  ASSIGNMENT  OF  CBOSES  IN  ACTION.  3  269 

14  Tuttle  V.  Howe,  14  Minn.  145;  100  Am^  Dec.  205. 

15  Abbott  V.  Baldwin,  61 N.  H.  583. 

16  Hall  V.  Armstrong,  58  Conn.  554. 

17  Ralle  v.  Light,  4  Ala.  700;  30  Am.  Dec.  317. 

18  ChurcbUl  v.  Horse,  23  Iowa,  229;  92  Am.  Dec.  422. 

19  Walters  v.  Washington  Ins.  Co.  1  Iowa,  404 ;  63  Am.  Dec.  451. 

20  Lexington  etc.  CO.  v.  Page,  17  Mon.  B.  412;  66  Am.  Dec.  16ow 

21  Hopkins  r.  Upshur,  20  Tex.  89;  70  Am.  Df^c.  375. 

22  Pengh  v.  Porter,  112  U.  8.  737;  Plater  v.  Scott,  6  Gill  A  J.  lUl 
Cf.  Erwin  v.  United  States,  97  U.  8.  392. 

23  Van  Kensselaer  v.  Hays,  19  N.  Y.  68;  75  Am.  Dec.  278. 

24  Held  that  the  lien  does  notpass  by  such  asnignment  In  Hall's 
Ex'rs  V.  Click,  6  Ala.  383;  :«  Am.  Dec.  :127;  Schnebly  v.  Ragan,  7  Gill 
«ft  J.  120;  28  Am.  Dec.  196:  Brings  v.  Hill,  6  How.  (Miss )  3«2;  38  Am. 
Dec.  441;  Wellborn  v.  WUUams,  0  Ga.  86;  52  Am.  Dec.  427.  Held  that 
the  lien  does  pass  in  Graham  v.  McCampboll,  Meigs.  52;  33  Am.  Dec. 
126;  Conner  i*.  Banks,  16  Ala.  42;  52  Am.  Dec.  20Q;  Moore  v.  Anders, 
14  Ark.  628:  60  Am.  Dec.  .';51.  The  vendor  may  assign  his  lien  by 
express  agreement,  but  it  will  not  pass  by  Implication:  Watson  v. 
Bane,  7  Md.  125.  8ee  contra,  Hecht  v.  Spears,  27  Ark.  220;  11  Am. 
Bep.  784. 

25  Levy  v.  Levy,  78  Pa.  St.  607;  21  Am.  Kep.  SB;  Be  Walte,  09  N.  Y. 
433. 

26  Peterson  v.  Chem.  Bank,  3?  N.  T.  21;  88  Am.  Dec.  208;  Camp- 
bell 1'.  Brown,  64  Iowa,  4'iR;  hi  Am.  Rep.  446;  Wllkins  i'.  £llett,  108 
U.  8. 256,    Contra,  Dial  v.  Gary,  14  8.  C.  573;  C7  Am.  Rep.  737. 

J  269.  Assignment  of  life  insurance  policies.  ~  A  policy 
of  insurance  upon  one's  life  is  a  chose  in  action  for  the 
payment  of  money,  assignable  as  sucli,  and  the  reasons 
which  make  the  assent  of  the  underwriters  indispensa- 
ble to  the  Talidity  of  assignments  of  fire  policies  do  not 
apply  to  insurances  upon  lives.^  Most  cases  hold  that 
a  bona  fide  assignment  of  a  life  insurance  policy,  before 
loss,  is  valid,  although  made  to  one  who  has  no  insur- 
able interest  in  the  life.*  "The  question,'*  said  the 
court  in  one  of  these  cases,  "  is  whether  the  right  to  a 
sum  of  money,  payable  on  the  death  of  a  person  under 
a  contract  in  the  form  of  an  insurance  policy,  has  any 
special  character  or  quality  whicli  renders  it  less  as- 
signable than  the  right  to  a  sum  payable  at  the  death 
of  the  same  person  under  any  otlier  contract  or  assur- 
ance, or  than  a  remainder  in  real  estate  expectant  on 
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such  death.    We  see  nothing  in  the  contract  of  life  in* 
suranod  which  will  prevent  the  assured  from  selling 
his  right  under  the  contract  for  his  own  advantage, 
and  we  are  of  opinion  that  an  assignment  of  a  policy 
made  by  the  assured  in  good  faith  for  the  purp<^se  of 
obtaining  its  present  value,  and  not  as  a  gaming  risk 
between  him  and  the  assignee,  or  a  cover  for  a  contract 
of  insurance  between  the  insurer  and  assignee,  will 
pass  the  equitable  interest  of  the  assignor;  and  the 
fact  that  the  assignee  has  no  insurable  interest  in  the 
life  insured  is  neither  conclusive  nor  prima  facie  evi- 
dence that  the  transaction  is  illegal/'*    It  might  be 
suggested,  too,  that  since  a  creditor  has' an  insurable 
interest  in  the  life  of  his  debtor,  an  assignment  for 
value  constitutes  the  assignee  a  quasi  creditor.    Other 
cases,  however,  hold  that  all  the  reasons  of  public 
policy  which  forbid  one  man  to  insure  the  life  of  an- 
other in  which  he  has  no  interest  apply  equally  to  the 
assignment  of  a  policy  to  one  without  such  interest.* 
If  the  assent  of  the  insurer  is  given  to  the  assignment, 
the  assignee  may  sue  in  his  own  name;  otherwise,  in 
the  name  of  the  assignor.^    When  the  assignee  of  a 
policy  has  murdered  the  person  whose  life  was  insured 
there  can  be  no  recovery  against  the  insurer.^ 

1  N,  Y.  Life  Ins.  Co.  v.  Flack,  3  Md.  Ml;  66  Am.  Dec.  742,  n.,  747; 
approved  In  X.  Y.  Mut.  Ins.  Co.  v.  Armstrong,  117  U.  S.  5J7.  See» 
also,  Palmer  v.  Merrill,  6  Cush.  282;  52  Am.  Dec.  782. 

2  Clark  v.  Allen,  11  B.  I.  439;  23  Am.  Rep.  497;  Cannlngbam  v. 
Smith,  70  Pa.  St.  4d0:  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  24;  S2 
Am.  Rep.  245;  St.  John  v.  Am.  etc.  Co.  13 N.  Y.  31;  Fairchtld  v.  North- 
eastern  etc.  Co.  51  Vt.  625;  Conn.  Mut  Ins.  Co.  v.  Schaefer,  94  U.  S. 
475;  Succession  of  Hearing,  26  La.  An.  326;  Burslnger  v.  Bank  of 
Watertown,  67  Wis.  75:  58  Am.  Bep.  848:  Scott  v.  Dickson.  103  Pa.  St. 
6;  56  Am.  Bep.  192. 

8    Mut  Life  Ins.  Co.  v.  Allen,  138  Mass.  24;  S2  Am.  Bep.  245. 

4  Cam  mack  v.  Lewis,  16  WalL  643;  Franklin  Ins.  Co.  v.  Hazsard, 
41  Ind.  116;  13  Am.  Bep.  313;  Mo.  Valley  Life  Ins.  Co.  v.  Sturges,  18 
Kan.  93;  26  Am.  Bep.  761:  Helmetag's  Adm'r  v.  MUler,76  Ala.  183; 
5i  Am.  Bep  816;  Mo.  Valley  Ins.  Co.  v.  McCrum,  36  Kan.  146;  60 
Am.  Bep.  637.    Cf.  Keystone  Mut.  Beueflt  Assoc,  v.  Norris,  115  Pa.  8V 
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446;  2  Am.  St  Bep.  872;  note  to  Morrell  v.  Trenton  Ins.  Co.  87  Am. 
Dec.  m, 

6  Mut  Ufa  In&  Ca  v,  Allen,  138  Maas.  24:  62  Am.  Bep.  248. 

6   N.  Y.  Mut  Life  Ins.  Co.  i'.  Armstrong,  117  U.  S.  681. 

i  270.  Assignment  of  fatnre  earnings  and  interests.— 
Wages  to  be  earned  in  the  future,  or  property  to  be  ac- 
quired under  an  existing  contract,  are  assignable  at 
]aw,'for  they  are  regarded  as  having  a  potential  exist- 
ence, although  the  duration  of  the  employment  may 
be  uncertain.!  But  an  assignment  of  earnings  to  be 
made,  when  the  assignor  is  under  no  existing  contract, 
is  not  valid  at  law.'  So  an  assignment  by  a  physician 
of  accounts  to  be  made  by  the  practice  of  medicine  in 
certain  years,  does  not  give  the  assignee  such  an  inter- 
est as  will  enable  him  to  sue  in  his  own  name.'  An  as- 
signment by  an  agricultural  society  of  the  proceeds  of 
a  fair  expected  to  take  place  is  void  as  against  an  exe- 
cution issued  before  payment  of  such  proceeds,  be- 
cause, when  the  assignment  was  made,  they  had  no 
potential  existence.*  A  sale  of  fish  to  be  caught  at  some 
future  time  gives  the  vendee  no  title.^  Even  when  there 
is  an  existing  contract,  an  assignment  of  wages  to  be 
earned  under  it  will  not  be  sustained  if  the  object  is  to 
defraud  the  creditors  of  the  assignor .<  An  assignment 
of  wages  to  be  earned  in  future,  when  there  is  no  exist- 
ing contract,  is  valid  in  equity,  and  enforcible  when 
earned.'  The  doctrine  of  courts  of  equity  is  that  any 
contingent  interest,  a  mere  possibility,  is  assignable, 
and  the  contract  will  be  enforced  against  the  assignor 
when  his  possibility  has  ripened  into  en  joyment.'  The 
theory  upon  which  equity  proceeds  in  such  cases  has 
been  explained  in  a  previous  chapter.'  So  a  sale  of 
what  one  may  get  as  heir  or  legatee  of  a  living  person 
is  good  in  equity  as  a  contract  which  should  be  specific- 
ally performed.!®    An  assignment  of  the  amount  ex- 
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pected  to  be  realized  from  future  sales  is  valid  in 
equity."  And  so  the  right  to  receive  money  that  may 
become  due  under  a  policy  of  insurance  may  be  as- 
signed." 

1  Thayer  v.  Kelley,  2:^  Vt.  19;  65  Am.  Dec.  220;  Brackett  v.  Blake, 
7  Met.  335;  41  Am.  Dec.  442;  Kane  v.  Clough,  36  Mich.  436;  24  Am.  Rep. 
S99;  Twlss  V.  Clieever,  2  Alien,  41;  Augur  v.  New  York  etc.  Co.  39 
Conn.  536;  Greene  t'.  Bartholomew,  34  Ind.  2:J5;  Wade  v.  Bessey,  76 
Me.  413;  Shaffer  v.  Union  Mining  Co.  55  Md.  74. 

2  Mulhall  V.  Qnlnn,  1  Gray,  105;  61  Am.  Dec.  414 ;  Rnple  v.  Bindley, 
91  Pa.  St  491;  Lehiij.i  Valley  etc.  Co.  v.  Woodring,  116  Pa.  bt.  513. 

8  Skipper  v.  Stokes,  42  Ala.  255;  94  Am.  Dec.  646.  See,  also.  Pur- 
cell's  Adm'r  v.  Mutiier,  a>  Ala.  570;  76  Am.  Dec.  807. 

4  HuUng  V.  Cabell,  9  W.  Va.  522;  27  Am.  Rep.  fi62. 

5  Low  V.  Pew,  108  Mass.  347;  11  Am.  Rep.  357. 

6  Gragg  v.  Martin,  12  Allen,  498;  00  Am.  Dec.  l&l.  Cf.  Cooper  v. 
Ham,  49  Ind.  401. 

7  Edwards  v,  Peterson,  80  Me.  367;  6  Am.  St.  Rep.  207. 

8  Smlthurst  v.  lidmunds,  14  N.  J.  £q.  416;  Everman  v.  Rohb,  62 
Miss.  653;  24  Am.  Rep.  682;  Apperson  v.  Moore,  30  Ark.  56;  21  Am. 
Rep.  170;  United  States  v.  New  Orleans  Railroad,  12  WalL  862.  6ee 
note  to  Field  v.  Mayor  of  New  York,  67  Am.  Dec  440. 

9  AntCt  il  118,  et  seq. 

10  McDonald  r.  McDonald,  5  Jones Eq.  211;  75  Am.  Dec.  434;  Curtis 
V.  Curtis,  40  Me.  24;  63  Am.  Dec.  651;  Stover  v.  Eyclesheimer,  46  Barb. 
84;  3  Keyes,  622;  Bacon  v.  Bonham,  33  N.  J.  Eq.  616;  Powers'  Appeal, 
63  Pa.  St.  443;  De  Wolf  v.  Gardner,  9  R.  I.  145.  Cf.  Needles'  Ex'r  v. 
Needles,  7  Ohio  St.  4:i2;  70  Am.  Dec.  85.    And  see  anUt  1 118. 

11  East  Lewisbary  etc.  Co.  v.  Marsh,  91  Pa.  St.  99. 

12  Bergson  t;.  Builders'  Ins.  Co.  38  CaL  £41. 

i  271.  Assignmont  of  salaries  of  pnblio  officers. — An 
assignment  by  a  public  oiUcer  of  liis  salary  already 
earned  is  valid.^  But  most  cases  hold  that  an  assign-, 
ment  of  a  salary  before  it  is  earned  by  public  officers, 
such  as  clerks  in  the  governmental  departments,  fed- 
eral and  State,  is  void  because  against  public  policy. 
The  reason  given  for  this  is  that  "  the  public  service  is 
protected  by  protecting  those  engaged  in  performing 
public  duties ;  and  this,  not  upon  the  ground  of  their 
private  interest,  but  upon  that  of  the  necessity  of  secur- 
ing the  efficiency  of  the  public  service,  by  seeing  to  it 
that  the  funds  provided  for  its  malDtenanoe  should  he 
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received  by  those  who  are  to  perform  the  work,  at  such 
periods  as  the  law  has  appointed  for  their  payment."' 
In  one  case,  however,  where  it  was  held  that  a  judge's 
salary  is  assignable,  it  was  said  that  the  doctrine  of  the 
English  cases  is  not  applicable  to  the  condition  of  so- 
ciety, or  the  principles  of  public  policy  in  this  country.* 

1  BMss  V.  Lawrence,  58  N.  Y.  442;  17  Am.  Rep.  273. 

2  Davis  V.  Dnk«  of  Marlborough,  1  Swanst.  70;  Field  v.  Chlpley, 
79  Ky.  260;  42  Am.  Rep.  215;  Bliss  v.  Lawrence,  68  N.  Y.  442;  17  Am. 
Rep.  27.J;  Real  v.  Mcvlcker,  8  Mo.  App.  202;  Bangs  v.  Dunn,  66  OaL 
72;  Billings  V.  O'Brien,  14  Abb.  Pr.  N.  8.  238. 

3  BlLss  V.  Lawrence,  58  N.  Y.  442;  17  Am.  Rep  273. 

4  State  Bank  v.  Hastings,  15  Wis.  78. 

§  272.  Kodeof  maMng  an  asBlgnment.— A  mere  prom- 
ise to  pay  a  debt  out  of  a  particular  fund  is  not  an  as- 
signment thereof  p^'o  tanto,^  But  when  an  order  is 
given  by  the  assignor  to  the  assignee,  directing  the 
former's  debtor  to  pay  the  assignee  out  of  a  particular 
fund,  or  to  pay  all  of  the  same  to  the  assignee,  it  is  an 
equitable  assignment.'  In  order,  however,  to  consti- 
tute per  se  an  equitable  assignment,  the  particular  fund 
must  be  specified.^  A  parol  assignment  also  is  valid 
in  equity;  but  under  most  statutes  an  assignment  in 
writing  is  required  in  order  to  enable  the  assignee  to 
sue  at  law  in  his  own  name.*  When  a  party  verbally 
directs  his  attorney  to  pay  a  debt  due  bj^  him  to  another 
client  of  the  attorney's,  out  of  collections  to  be  made 
by  the  latter,  it  amounts  to  an  irrevocable  assignment.* 
Under  statutes  requiring  the  assignment  to  be  in  writ- 
ing, it  need  not  be  on  the  same  paper  constituting  the 
evidence  of  debt.*  So  the  bequest  of  a  bond  is  a  suf- 
ficient assignment."^  The  owner  of  a  claim  for  money 
may  by  parol  authorize  another  to  assign  it.*  To  con- 
stitute an  assignment  in  equity  there  must  be  evidence 
of  an  intention  to  make  a  present  irrevocable  transfer 
of  the  chose  in  action,^    Parol  evidence  is  admissible 
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to  show  the  full  intention  of  the  parties  in  the  trans- 
aotion.i<>  The  holder  of  an  unindorsed  note  may  sue 
thereon  upon  proving  that  is  was  assigned  to  hina." 
The  blank  indorsement  and  delivery  of  a  non-negoti- 
able note,  or  any  other  evidence  of  indebtedness,  is  an. 
assignment  conferring  upon  the  assignee  power  to  fill 
up  the  blank  with  a  full  assignment  to  himself.^'  Writ- 
ing oa  an  account  against  the  debtor,  **  Please  pay  the 
above  balance  to  A  or  order,''  is  a  good  assignment  if  so 
intended.^  But  a  power  of  attorney  to  collect  a  sum  of 
money,  although  irrevocable  in  terms,  is  not  an  assign- 
ment when  there  is  no  existing  assignable  interest.^* 

1  Christmas  v.  Bassell,  14  Wall.  60, 84;  Dillon  v.  Barnard,  21  Wall. 
430. 

2  Spain  V.  Hamilton's  Adm'r,  1  Wall.  004:  Moore  v.  Lowrey,  2S 
Iowa,  836;  96  Am.  Dec.  797;  Conway  v.  Catting,  51  N.  H.  407;  Hall  v. 
Jackson,  20  Pick.  197. 

8  Hntter  v.  EUwanger,  4  Lans.  8;  Cowperthwaite  v.  Sheffield,  8 
N.  Y.  243;  cases  in  last  note. 

4  Hooker  v.  Eagle  Bank,  30  N.  Y.  88;  8A  Am.  Dec.  851:  Oreene  v. 
Bepublic  Ins.  Co.  84  N.  Y.  575;  Jones  v.  Witter,  13  Mass.  304;  Foster 
V.  Trenary,  65  Towa,  623;  Arpin  v.  Bnrch,  68  Wis.  619.  In  some  States 
an  assignment  valid  in  equity  Is  likewise  valid  at  law:  Draper  v, 
Fletcher,  26  Mich.  155;  Chapman  v.  Plummer,  36  Wis.  266;  Doremus 
V.  Williams,  4  Hun,  460. 

5  Alexander  v.  Adams,  1  Strob.  47;  47  Am.  Dec.  647. 

6  Ford  V.  Angelrodt,  87  Mo.  50;  88  Am.  Dec.  174;  Stine  v.  Young. 
26Md.  233. 

7  Kent  v,  Somervell,  7  Gill  AJ.2B5. 

8  Spiker  v.  Nydegger,  30  Md.  315. 

9  Bank  of  Commerce  v.  Bogy,  44  Mo.  13;  100  Am.  Dec.  247:  Wig- 
gins 17.  McDonald,  18  Cal.  126;  Brokaw  v.  Brokaw,  41  N.  J.  £q.  215; 
Dillon  V.  Barnard,  21  Wall.  430, 439. 

!•    Moore  v.  Lowrey,  25  Iowa,  336;  95  Am.  Dec.  790. 

11  Warnock  v.  Kichardson,  50  Iowa,  451. 

12  Tibbetts  v.  Gerrish ,  25  N.  H.  41 ;  57  Am.  Dec.  307;  Xucas  v.  Byrne, 
35  Md.  485;  Chesley  v.  Taylor,  3  Olll,  251. 

13  Moore  v.  Lowrey,  25  Iowa,  336;  95  Am.  Dec.  790;  Foster  v.  Tren- 
ary, 65  Iowa,  623. 

14  Mulhall  V.  Qulnn,  1  Gray.  105;  61  Am.  Dec.  414.  But  a  letter  of 
attornev,  authorizing  A  "  to  receive,  demand,  and  receipt  for  all 
sums  of  money  "  that  may  be  due  the  maker  from  a  third  party, 
"this  being  an  assignment  of  the  same,"  constitutes  an  irrevocable 
assignment,  for  such  was  the  intention  of  the  parties:  Weed  r. 
Je.wett,  2  Met.  608:  37  Am.  Dec.  115.  As  to  what  constitutes  an  Ir- 
redrocable  power  of  attorney,  see  Hunt  v.  Kousmanier,  8  Wheat.  174. 
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i  273.  Same  subject,  oontii»ied.r~A  dlrectioti  /rom  a 
principal  to  his  agent  to  pay  a  certain  f  and  to  a  third 
party  will  not  ordinarily  be  conHtrued  as  amounting  to 
an  assigumeni;  thereof.^  So  where  the  consignor  of 
goods  in  the  hands  of  a  couimission  merchant,  the 
defendant,  wrote  to  a  creditor,  the  plaintiff,  saying  that 
the  defendant  had  instructions  **  to  place  in  your  hands 
the  net  proceeds  of  the  cargo,"  and  at  the  same  time 
directed  defendant  to  pay  the  plaintiff,  but  subse- 
quently revoked  the  direction,  after  plaintiff's  request 
to  defendant  to  accept  a  draft  had  been  refused,  it  was 
held  that  under  the  fact-s  of  the  case  tliere  liad  been 
neither  an  order  on  the  defendant  nor  an  assignment 
of  the  fund.^  Wiiere  a  consignee  receives  goods  or 
money  with  instructions  to  deliver  or  pay  them  to  a 
third  party,  such  party  cannot  maintain  either  trover 
or  an  action  for  money  liad  and  received  imtil  the  con* 
signee  does  some  act  by  which  Ite  binds  liimself  to 
such  third  party.'  But  wliere  property  is  transferred 
to  A  by  B,  and  &s  part  of  the  consideration  therefor  A 
promises  B  to  pay  a  debt  which  the  latter  owes  G,  an 
action  lies  by  C*  An  order  directing  consignees  "  when 
in  funds  from  sales  of  various  shipments  to  pay*'  cer- 
tain named  parties  ^Hlie  sum  of  $10,000,  should  the 
balance  coming  to  us  (the  consignors),  amount  to  that 
sum,''  cannot  defeat  an  attachmout  laid  in  ^lie  hands  of 
the  consignees  by  creditors  of  the  consignors  before  the 
former  iiad  accepted  the  order,  or  in  any  way  assented  to 
tlie  appropriation  of  the  fund  to  the  specified  purpose.* 
But  where  a  debtor  assigns  his  future  wages  and  the  em- 
ployer agrees  to  pay  the  assignee,  another  creditor  can- 
not attach  them  in  the  hands  of  the  employer.*  A  draft 
or  bill  of  excliange  drawn  on  a  debtor  and  negotiated 
for  a  valuable  consideration  is  not  per  se  an  assignment 
in  equity,  because  not  drawn  on  a  specific  fund.^ 

BbaXT.  p.  r.  —  33. 
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1  Tlernan  v.  Jackson,  5  Peters,  68a 

2  Lazarus  v.  Swan,  147  Mass.  330. 

3  Elchelberger  v.  Murdock,  10  Md.  873. 

4  Robblns  v.  Avres,  10  Mo.  538;  47  Am.  Dec.  125;  Morgan  t>.  Over- 
man, 37  Cal.  634:  Carter  v.  Zeublln,  68  Ind.  436;  Jordan  v.  White,  20 
Minn.  91;  Lawrence  v.  Fox,  20  N.  V.  268;  Kalkman  v.  McElderry,  16 
Md.  56. 

5  Wilson  V.  Carson,  12  Md.  54.  Aliter,  if  the  holder  has  promised 
to  pay  the  assignee:  Creager  v.  link,  7  Md.  259. 

6  Weed  v.  Jewett,  2  Met.  60S;  37  Am.  Dec.  115. 

7  Bank  of  Commerce  v.  Bogy,  44  Mo.  13;  100  Am.  Dec.  246;  Harris 
V.  Clark,  3  N.  Y.  9:i;  51  Am.  Dec.  352.  Contra,  Wheatley  v.  .Strobe, 
12  Cal.  92;  73  Am.  Dec.  522.    See  post,  i  282. 

§  274.  Assignment  of  the  whole  of  a  fund. — An  order 
for  a  speoifio  debt  or  fund  in  the  hands  of  a  third  per- 
son is  an  equitable  assignment,  entitling  the  assignee, 
after  notice  to  the  third  person,  to  sue  for  the  same, 
whether  the  order  be  accepted  or  not.^  If  the  order  be 
in  fact  for  the  entire  amount  of  the  debt  it  need  not  so 
purport  on  its  face.'  Acceptance  by  the  debtor  is  un- 
necessary .^  An  order  by  the  plaintiff  in  an  action  on 
his  attome3%  directing  him  to  pay  whatever  might  be 
recovered  in  the  action  to  the  assignee,  binds  tiro  fund 
in  the  hands  of  the  attorney,  after  notice,  and  cannot 
be  revoked  by  the  assignor.^ 

1  Nimocks  V.  Woody,  97  N.  C.  1;  2  Am.  St.  Rep.  268;  Bank  of 
Commerce  v.  Bogy,  44  Mo.  13:  100  Am.  Dec.  247;  Edwardes  v.  Daly,  14 
La.  An.  384;  Macomber  v.  Doane,  2  Allen,  541;  Wilson  v,  Carson,  12 
Md.64. 

2  Wheatley  v.  Strobe,  12  Cal.  92;  73  Am.  Dec.  622. 

8  Payne  v.  Mayor  of  Mobile,  4  Ala.  333;  37  Am.  Dec 
4    Hussey  v.  Culver,  25  N.  Y.  St.  Rep.  42. 

g  275.  Assignment  of  part  of  a  fond— Bule  at  law. — 
Where  a  creditor  gives  to  a  third  party  an  order  on  a 
debtor  for  a  part  of  the  sum  due  to  the  assignor,  the 
rule  at  law,  in  most  States,  is  that  the  assignee  cannot 
enforce  the  claim  against  the  debtor  unless  the  latter 
assents  to  the  same.^  "The  reason  of  this  principle," 
said  the  court  in  a  leading  case,  '4s  plain.    A  creditor 
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shall  not  be  permitted  to  split  up  a  single  cause  of 
action  into  many  actions,  without  the  assent  of  his 
debtor,  since  it  may  subject  him  to  many  embarrass- 
ments and  responsibilities  not  contemplated  in  his 
original  contract.  He  has  a  right  to  stand  ux)on  the 
singleness  of  his  original  contract,  and  to  decline  any 
legal  or  equitable  assignments  by  which  it  may  be 
broken  into  fragments.  When  he  undertakes  to  pay  an 
integral  sum  to  his  creditor,  it  is  no  part  of  his  contract 
that  he  shall  be  obliged  to  pay  in  fractions  to  any  other 
persons.'^ ^  So  where  a  part  of  a  sum  is  assigned,  but 
the  order  is  not  accepted  by  the  debtor,  the  interest  of 
the  assignee  cannot  be  attached  by  his  creditors  in  the 
hands  of  the  debtor,  because  only  legal  claims  can  be  so 
reached.'  In  a  few  States,  however,  the  assignee  of  a 
part  of  a  fund  may  enforce  the  assignment  by  an  action 
at  law.* 

1  Paplneau  v.  Nanrnkeaier  Steam  Cotton  Co.  13fl  M&ss.  372;  Mande- 
ville  V.  Welch,  5  Wheat.  2H5;  Gibson  v.  Cooke,  20  Pick.  16;  32  Am.  Deo. 
194;  Brokaw  v.  Brokaw.  41  N.  J.  Eg.  215;  Carter  v.  Nichols,  58  Vt.  653; 
Stanberry  v.  Smyth,  13  Ohio  St.  495. 

2  Mandevllle  v.  Welch,  5  Wheat  285. 

3  Hassle  v.  Ood  Is  With  Us  Congregation,  35  Cal.  878. 

4  See  jxxt,  2277. 

§  276.  Gonditioiial  acceptance  by  debtor.  —  When  an 
order  for  part  of  a  fund  is  accepted  by  the  debtor,  the 
assignee  has  the  same  right  of  action  against  him  that 
he  has  in  the  case  of  an  assignment  of  the  whole  of  a 
fund.^  If  the  debtor  accepts  the  order  conditionally, 
then  the  assignee  must  show  that  the  condition  has 
been  performed.^  When  the  order  drawn  upon  the 
owner  of  a  building  by  a  contractor  doing  woric  on  it  is 
expressed  to  be  paid  out  of  the  last  payment  coming 
to  the  contractor,  which  order  is  accepted,  and  the 
contractor  subsequently  abandons  tlie  work,  thereby 
losing  all  right  to  the  last  payment,  the  acceptance 


J  277  ASSiaXMENT  OF  CHOSES  IN  ACTION.  388 

having  been  conditionalf  the  assignee  cannot  recover.' 
When  tlie  order  nas  been  accepted  upon  certain  con- 
ditions, the  debtor  cannot  give  evidence  of  a  contract, 
other  than  that  referred  to  in  tiie  acceptance  between 
him  and  the  assignor,  and  of  which  the  assignee  had 
no  knowledge.^ 

1  Cases  ante,  S  275,  n.  1;  {  274,  n.  1. 

2  Gill  t*.  Woller.  S'J  Md.  R;  Conselyea  v.  Blanchard,  103  N.  T.  2=2. 
8   Proctor  v.  Hartlgran,  143  Mass.  4621. 

4   Haotingi;.  Bmmart,  55Mtl.26Sh 

J  277.  Assi^mdiit  of  part  of  a  fund— Bole  in  equity.  — 
Equity  has  not  followed  the  rule  at  lasv  which  refuses 
to  permit  a  creditor  to  make  partial  assignments  of  a 
debt  due  him,  and  there  the  assignment  of  part  of  a 
fund  or  debt  constitutes  an  equitable  charge  upon  it, 
which  will  be  enforced  against  tlie  debtor,  or  person 
holding  the  fiind.^  An  order  drawn  for  a  part  of  a  dis- 
tinctly speciiiod  fund  is  a  valid  assignment  in  equity 
after  notice  to  the  debtor,  although  he  does  not  accept 
it.'  To  create  such  an  assignment  and  lien,  it  is  indis- 
pensable that  there  should  be  a  distinct  appropriation 
of  the  fund  by  the  assignor,  and  an  agreement  that 
the  creditor  should  be  paid  out  of  it."  Where  there  is 
nothing  on  the  face  of  the  instrument  to  show  that  it 
is  payable  out  of  a  particular  fund,  it  is  not  per  se  an 
assignment  in  equity.*  But  parol  evidence  is  admissi- 
ble to  show  that  the  order  was  drawn  against  a  particu- 
lar fund,  and  was  therefore  an  equitable  assign  men  t.^ 
Tiiere  is  some  doubt  as  to  the  mode  in  which  the 
assignee  of  a  part  of  a  fund  may  enforce  his  rights. 
Some  courts  hold  that  the  assignee  cannot  proceed  in 
equity  merely  on  the  ground  that  he  has  no  remedy  at 
law.*  Other  courts  have  gone  to  the  extent  of  holding 
that  after  notice  by  the  assignee  to  tlio  debtor  of  a  par- 
tial assignment  tbo  fund  ig  bound,  and  the  assignee 
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may  sue  at  law  or  in  equity  J  "The  doctrine  carried 
to  this  extent  effects  a  substantial  change  in  the  law. 
TJnder  the  old  rule  the  debtor  could,  with  safety,  settle 
with  his  creditor  a>nd  pay  him,  unless  he  had  notice  or 
knowledge  of  an  assignment  of  the  whole  of  the  debt ; 
uuder  this  rule  he  cannot,  if  he  have  notice  or  knowl- 
edc;e  of  an  assignment  of  any  part  of  it."^  The  dif- 
ferent rulings  on  the  subject  are  set  forth  in  the  next 
section. 

1  Harris  County  v.  Campbell,  08  Tex.  22;  2  Am.  St.  Bep.  406,  n.,  472; 
Pordyce  v.  Nelson,  91  In<f.  447;  Canty  t'.  Latterner,  31  Hiiin.  239; 
Hutcniuson  v.  Simon,  57  Miss.  629;  £therld«e  v.  Vernoy,  74  N.  C.  800; 
Burnrtt  v.  Crandall,  63  Mo.  410;  Exchange  Bank  v.  McLoon,  73  Me. 
498;  40  Am.  Bep.  388. 

2  Kiikland  v.  Moore,  40  N.  J.  Eq.  106. 

3  Wright  V.  Ellison,  10  WalL  22;  Pengh  v.  Porter,  112  U.  S.  737. 

4  Phillips  V.  Stagg,  2  Edw.  Ch.  108;  Winter  v,  Drury,  5  N.  Y.  526. 

5  First  Nat.  Bank  V.  Klmberland,  16  W.  Va.  555. 

6  Hayward  v.  Andrews,  106  U.  S.  672;  N.  Y.  Guaranty  Co.  v, 
Memphis  Water  Co.  107  tJ.  8.  214.  Cf.  Adair  v.  Winchester,  7  Gill  <fc 
J.  114. 

7  Field  v.  Mayor  etc.  of  New  York,  6  N.  Y.  179;  57  Am.  Dec.  485w 

8  Jfunes  v.  City  of  Newton,  142  Mass.  368;  53  Am.  Bep.  692. 

I  278.  Bulings  as  to  partial  assignments. — It  has  been 
shown  that,  while  equity  recognizes  the  validity  of  an 
assignment  of  a  part  of  a  debt,  there  is  a  diversity  of 
view  as  to  the  remedies  of  the  assignee.^  Most  of  the 
cjases  on  the  subject  may  be  classified  as  follows :  (1) 
If  the  debtor  assent  to  the  part  assignment  it  is  not 
thereafter  revocable,  and  the  assignee  may  sue  at  law 
qr  in  equity.'  (2)  In  the  absence  of  such  assent,  equity 
will  ijLOt  enforce  the  assigniinent  in  inviium  against  the 
c^ebtpr,  unless  there  be  some  independent  ground  of 
equitable  jurisdiction.  The  mere  fact  that  the  assignee 
cijani^ot  sue  at  law  is  not  sufficient.^  (3)  The  debtor 
may  file  a  bill  of  interpleader  against  the  creditor  and 
all  the  assignees,  so  that  the  rights  of  all  parties  may 
be  adjusted  in  the  same  suit.*    (4)  Tho  assignee  may 
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enforce  his  claim  in  equity  by  making  the  debtor  the 
assignor,  and  all  concerned  parties.^  (5)  The  assignee 
may  file  a  bill  in  equity  to  enforce  payment,  if  done 
before  the  debtor  has  paid  the  creditor.*  (6)  The  as- 
signee may  sue  the  debtor  in  equity,  and  if  the  latter 
has  paid  the  creditor  after  notice  of  the  assignment  it  is 
no  defense  to  the  bill.^  (7)  In  some  States  the  assignee 
may  sue  at  law  for  the  part  of  the  fund  assigned  to 
him,  after  notice  to  the  debtor,  upon  the  principle  that 
an  assignment  which  is  valid  at  law  is  equally  so  in 
equity.8 

1  Ante,  ^277. 

2  Galllnger  v.  Pomeroy,  8  Greene,  G.  178;  54  Am.  Dec.  496;  antet 
1 276,  n.  1. 

3  Hay  ward  v.  Andrews,  106  U.  S.  672. 

4  Supt.  Pub.  Schools  v.  Heath,  15  N,  J.  Eq.  22. 

5  Hopkins  V.  Hopkins,  4  Strob.  Eq^207;  53  Am.  Dec.  663;  Grain  v. 
Aldrlch,  38  Cal.  514;  99  Am.  Dec.  423;  Harris  County  v,  Campbell,  68 
Tex.  22;  2  Am.  St.  Rep.  467. 

6  James  v.  City  of  Newton,  142  Mass.  368;  56  Am.  Bep.  692. 

7  Exchange  Bank  v.  Mclioon,  73  Me.  498;  40  Am.  Bep.  388:  Reld 
V.  Mayor  of  New  York,  6  N.  Y,  179;  57  Am.  Dec.  435;  Des  Moines  ti. 
Hinckley,  62  Iowa,  637;  Ex  parte  Moss,  14  Q.  B.  D.  310;  Ex  parte  Hall, 
10  Ch.  D.  615.  Cf.  Daniels  v,  Melnhard,  53  Ga.  SRd;  Lapping  v.  DufTy, 
47  Ind.  51. 

8  Brill  V.  Tuttle,  81  N.  Y.  454;  37  Am.  Bep.  515;  Chapman  v. 
Plummer,  36  Wis.  26G;  Draper  v.  Fletcher,  26  Mich.  156. 

§  279.  Interest  on  debts. — When  the  assigned  choae 
in  action  is  a  demand  for  a  liquidated  and  certain  sum 
of  money,  the  assignee,  having  the  same  rights  as  his 
assignor,  is  entitled  to  demand  interest  from  the  ma- 
turity of  the  debt.^  But  when  the  chose  in  action  is  a 
claim  for  an  unliquidated  sum,  i.  e.,  one  whose  exact 
amount  is  not  ascertained,  as  a  right  of  action  for  a 
breach  of  contract,  there  is  no  absolute  right  to  inter- 
est, but  its  allowance  is  in  the  discretion  of  the  jury.' 
In  cases  of  torts  tho  allowance  of  interest  is  also  in  the 
discretion  of  the  jury.*  The  rule  generally  established 
in  America  is  that  interest  is  recoverable  of  right  when 
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there  is  any  obligation  to  pay  money  on  a  day  certain, 
and  that  when  a  party  is  entitled  to  recover  a  principal 
sum  he  is  also  entitled  to  recover  interest  on  it  from  the 
time  it  ought  to  have  been  paid.* 

Compound  interest,  or  interest  upon  interest,  is  not 
generally  allowed.^  But  there  are  some  exceptions  to 
this  rule.^  When  interest  has  once  accrued  it  becomes 
a  debt,  and  there  may  bean  agreement  inter  partes  that 
it  shall  be  considered  as  principal  and  carry  interest.^ 
Many  cases  hold  that  when  an  interest  note  or  coupon 
is  not  paid  at  maturity  it  bears  interest  until  paid.^ 

I^rtial  payments.  When  the  debtor  has  made  par- 
tial payments  on  account  from  time  to  time,  tlie  general 
rule  is  that  the  interest  is  calculated  from  tlie  time  the 
debt  became  payable  dosvn  to  the  day  of  the  first  pay- 
ment, and  the  interest  is  added  to  the  principal,  then 
the  payment  is  deducted  from  the  wliole,  and  if  such 
payment  satisfies  the  whole  interest  and  a  part  of  the 
principal,  the  interest  is  calculated  upon  the  balance  of 
the  principal  to  the  day  of  the  second  payment,  from 
the  whole  of  which  the  second  payment  is  deducted, 
and  so  on.  But  if  the  first  payment  does  not  discharge 
the  entire  interest,  then,  after  applying  it  to  the  satis- 
faction of  so  much  of  the  interest,  the  interest  is  calcu- 
lated upon  the  principal  only,  until  the  day  of  the 
second  payment,  which  is  deducted  from  the  whole 
amount,  and  so  on.' 

Statutory  and  conventional  rate.  The  doctrine  of  some 
cases  is  tliat  where  the  con'ract  calls  for  the  payment  of 
money  at  a  specified  rate,  that  rate  is  limited  to  the  time 
the  contract  was  to  run  before  maturity,  and  that  there- 
after the  rate  of  interest  is  governed  by  the  law  of  the 
State  and  not  by  the  contract.^o  But  most  cases  hold 
that  contracts  drawing  a  specified  rate  of  interest  before 
maturity  continue  to  draw  the  same  rate  afterwards." 
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1  Poote  V.  Blanchard,  6  Alien,  221;  83  Am.  Dec.  624;  Ford  v.  llrreUy 
9  aray,  -lUl;  6d  Ain.  Uec.  2^7;  Lee  v,  Barreda,  16  Md.  lui;  cases  kn  note 
4,  infra. 

2  Coburii  V.  Goodall,  72  Cal.  498:  1  Am.  St.  Rep.  75;  Cox  v.  Mo- 
Lauguliu,  76  Cal,  bO;  »  Am.  St.  Kep.  164;  White  v.  iviiiler,  71  N.  Y.  US; 
27  Am.  Uep.  Id;  Keviileid  v.  Ystalyfera  Iron  Uo.  liU  t.  S.  174;  Palm«r. 
V.  Stockwell,  9  Gray,  2;i7. 

8  Lincoln  v.  Clailin,  7  Wall.  132;  Bippey  v.  Millet,  1  JoQes(N.  C.> 
479;  62  Am.  Dec.  177.    Of.  Dows  v.  Bank,  91  U.  S.  618. 

4  Newson  v.  Donglass,  7  Har.  &  J.  418;  Nat.  Bank  v.  Mechanics* 
Nat.  Bani£,94  U.  S.  440;  Youtig  v.  Godbe,  15  Wall.  565;  Bunk  v.  UarrU, 
IH  Miuss.  147;  Aiken  v.  Peay,5  Strob.  15;  53  Am.  Dec.  684;  Loctoa  w. 
GilUatD<  1  Scam.  577;  83  Am.  Dec.  430. 

5  Younff  «.  HUl.  67  N.  Y.  162;  23  Am.  B«p.  99;  ATxstin  v.  Bacon,  28 
Wis.  416;  Miner  v.  Paris  Exchange  Bank,  53  Tex.  559;  Breckenridse 
v.  Brooks,  2  Marsh.  A.  K.  iOn;  12  Am.  Dec  401;  Stoner  r,  Evans,.  4<V 
Mo.  461;  Broughtoa  i;.  Mitchell,  61  Ala.  210;  Banner  v.  Bryson,  20  Md. 
478;  Kimbrough  v.  Lukius,  70  Ind.  373. 

6  Nat.  Bank  v.  Mechanics'  Nat.  Bank,  94  U.  S.  437,441 ;  Itinggoltf-9. 
BJnggoli,  1  Kar.  <&  Q.  12;  Mvecs  v.  Myers,  2  McCord  Ch.  214;  16  Am. 
Dec.  (US.  See  notes  to  Davis  v.  Garr,  55  Am.  Dec.  301;  Uart  v.  Dor- 
man  50  Am.  Dae.  287. 

7  Guernsey  v.  Bexford,  6.1  N.  Y.  631;  Young  v.  Hill,  67  N.  Y,I82i 
23  Am.  Rep.  »9;  Meeker  ".  Hill,  23  Conn.  677;  Preston  v.  Walker,  2» 
Iowa,  '205;  96  Am.  Dec.  1 40:  Hale  v.  Hale,  1  Cold.  233;  78  Am,  Dec.  49u; 
M.ison  V.  Callen'lor,  2  Ml  in.  :t50;  72  Am.  Dec.  102;  FUzhugh  v,  Mc- 
pherson, 3  Gill,  4'JJ;  Baniss  v.  McClellan,  24  Md.  62. 

8  aty  of  Aurora  v.  West,  7  Wall.  82;  Town  of  Genoa  v.  WoodrufT- 
92  U.  S.  50J:  VirgI  lU  v.  C.  A  O.  Canal  Co.  32  Md.  501;  Calhoun  tv 
Marshall,  6L  G.i.  17o,  M  Am.  Rep.  99;  Cramer  v.  Lepper,  26  Oitio  bt^  59; 
20  Am.  Rep.  7  )8;  Bleisoe  n.  Nixon,  69  N.  C.  8fl;  12  Am.  Rep.  642;  Whlt- 
aker  v.  Hartlor  1  eti:.  Co.  8  R.  1.  47;  5  Am.  Rep.  547;  Amketel  v.  Con- 
verse, 17  Onio  8t.  11;  91  Am.  Dec  115.  See  eontra.  Force  v.  City  oi 
Elizabeth,  28  N.  J.  Eq.  403;  Rose  v.  Bridgeport,  17  Conn.  24<'i. 

9  Hammond  v.  Hammond,  2  Bland,  307;  Gwinn  v.  Whltaker,  1 
Har.  <&  J.  754;  Story  v.  Livingstone,  13  Peters,  359;  Baker  v.  BHker,  4 
Dutch.  13;  75  Am  Dec.  243;  Bradford  Academy  v.  Qrover,  55  Vt.  4e2; 
C.we  V.  Fish,  fvs  Wis.  56;  Ward  v.  Ward,  21  W.  Va.  262,  See  note  to 
H.irt  V.  Dornian,  50  Am.  Dec.  287. 

n  Brewster  v.  Wakedeld,  22  How.  118;  Holden  v.  Trust  Co.  100 
XJ.  S.  72;  Burns  v.  Anderson,  68  Ind.  202;  .14  Am. 'Rep  250;  Newtf>n  v. 
li^ennerly,  31  Ark.  626;  25  Am.  Rep.  802;  Eaton  v.  Bol88onnault,67  Me. 
540;  24  Am.  Rep.  52:  Brown  v.  Hardcastle,  63  Md.  484;  Bennett  v. 
Bates,  94  N.  Y.  354;  Briggs  v.  Winsmith,  10  8.  C.  133;  30  Am.  Rep.  46. 

11  Union  Institution  v.  City  of  Boston,  129  Mass.  82;  37  Am.  Rep. 
305;  Meaders  v.  Gray.  60  Miss.  400;  45  Am.  Rep.  414;  Shaw  v.  Rigby, 
84  Ind.  375;  43  Am.  Rep.  96:  Kellogg  v.  Lavender,  15  Neb.  256;  4.S  Am. 
Rep.  339;  Castfel  v.  Walker,  40  Ark.  117;  48  Am.  Rep.  5;  Mobley  t'. 
Davesra,  16  S.  C.  73;  42  Am.  Rep.  6:^2;  Cecil  v.  Hicks, 29  Oratt.  1;  2« 
Am.  Rv-'p.  391;  Seymour  v.  Contlnentai  Life  Ins.  Cc  44  Conn.  :iOO;  2ft 
Am.  Rop.  469;  Overton  v.  Bolton,  9  Heisk.  762;  24  Am.  Rep,  367; 
Hamilton  v.  Van  Rensselaer,  43  N.  Y.  244.  See,  also,  cases  cited  la 
Cromwell  v.  County  of  Sac,  96  U.  S.  61. 

2  880.  Notice  to  tbe  debtor  of  thu  aasignmont.— The 
asuigueo  must  notify  the  debtor  oX  the  aasigninent,  for 
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if  the  latter  pays  the  assignor  before  such  notification 
he  is  discharged.*  The  debtor  "  is  free  if  he  has  ful- 
filled his  obligation  to  the  original  creditor  without 
notice  of  any  assignment ;  he  is  equally  free  if  he  ful- 
fills it  to  the  assignee  of  whose  right  he  is  first  in- 
formed, not  knowing  eitlier  of  arty  prior  assignment 
by  the  original  creditor  or  of  Any  subsequent  assign- 
ment by  the  new  creditor."'  If  the  assignee  fails  to 
give  such  notice  till  after  a  Judgment  in  attachment 
has  been  rendered  against  the  debtor,  the  latter  is  dis- 
ciiarged.*  Until  receipt  of  the  notice,  any  contract  be- 
tween the  assignor  and  the  debtor  is  binding  on  the 
assignee.*  When  the  creditor  directs  the  debtor  to  pay 
the  debt  to  a  third  party,  this  is  notice  of  an  assign- 
ment.* But  generally  the  notice  should  be  given  by 
the  assignee.*  The  delivery  of  the  assignor's  order  to 
the  comptroller  of  a  city  is  sufficient  notice  of  the  as- 
signment of  the  claim.' 

1  Elchards  v.  Griggs,  16  Mo.  416;  57  Am.  Dec.  240;  Merchants* 
Bank  v.  Hewitt,  8  Iowa,  93;  8«  Am.  Dec.  49;  Dodd  v.  Brett,  1  Minn. 
270;  66  Am.  Dec.  54t;  Bobinson  v.  Marshall,  11  Md.  251;  Heermans  if, 
EUsworth,  64  N.  Y.  161. 

2  Pollock  on  Contracts,  210. 

3  Walters  v.  Washington  Ins.  Co.  1  Iowa,  404;  63  Am.  Dec.  461. 
See  po8t,  I  287. 

4  Gallagher  v,  Caldwell,  22  Pa.  St.  300;  60  Am.  Dec.  86. 

5  Whitman  v.  Winchester  Arms  Co.  55  Conn.  247. 

6  Baron  v.  Porter,  44  Vt.  687. 

7  Parker  v.  Syracuse,  31 N.  Y.  379. 

§  281.  Assignment  of  Judgments.— A  judgment  is  a 
chose  in  action,  and  therefore  assignable  upon  the  prin- 
ciple that  the  jus  disponendi  accompanies  ownership,^ 
It  is  immaterial  whether  the  judgment  be  t/i  rem  or  in 
personam,^  A  judgment  to  be  obtained  may,  in  some 
States,  be  previously  assigned  pending  the  litigation.' 
As  between  the  parties  and  those  having  notice,  no 
particular  form  of  asAiLyniiierLt  is  necessary.*    An  in- 
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formal  transfer  is  sufficient  to  pass  the  equitable  tltle.^ 
But  the  proper  mode  is  to  have  a  written  assignment 
filed  with  the  papers  in  the  oase^^^or  to  file  an  order 
directing  tlie  judgment  to  be  entered  to  the  use  of  the 
assignee.^  A  second  purchaser,  in  good  faith,  of  a 
judgment,  followed  by  a  transfer  on  the  record,  ac- 
quires a  title  superior  to  that  of  a  prior  assignee  which 
is  not  of  record.^  If  the  judgment  debtor  pays  the 
record  plaintiff  he  is  protected  from  the  claim  of  an  as- 
signee.^ But  if  the  debtor  settles  with  a  pai'ty  not  hav- 
ing the  legal  tide,  he  must  show  that  such  party  was 
equitably  entitled  to  receive  payment.^'  If  the  sheriff 
is  notified  of  an  assignment  he  must  hold  the  money 
collected  by  him  for  the  assignee. ^^  A  judgment  for  an 
entire  sum  cannot  be  assigned  in  part  so  as  to  give  the 
assignee  any  legal  remedies  to  enforce  payment  of  the 
part.^^  The  assignee  takes  the  judgment  subject  to  all 
defenses  available  against  the  assignor,^^  unless  the  de- 
fendant causes  him  to  believe  that  he  has  no  defense.^^ 

1  Dugas  V.  Mathews,  9  Oa.  510;  54  Am.  Dec.  361.  n.,  S66:  Isett  v. 
Lucas,  17  Iowa,  50:i;  85  Am.  Dec.  572;  Pulver  v.  Harris,  52  N,  Y.  73; 
Wright  V.  Yell,  li  Ark.50;i;  58  Am.  Dec.  ^6;  Freeman  on  Judgments,. 
8  422. 

2  Comegys  v.  Vasse,  1  Peters,  213. 

8  Welre  v.  City  of  Davenport.  11  Iowa,  49;  77  Am.  Dec.  1.12.  cy. 
Brown  v.  Thomas,  46  Md.  641.  Contra^  Gamble  v.  Central  jKallroad. 
Co.  80  Oa.  595;  12  Am.  St.  Bep.  276. 

4  Mitchell  v.  Hockett,  25  Cal.  538;  85  Am.  Dec.  151;  Cravens  v. 
Duncan,  55  Ind.  347;  Clark  v.  Moss,  11  Ark.  736;  Griffin  t*.  Camack,  3S 
Ala.  695. 

5  Kelly  v.  liOve,  35  Ind.  106w 

6  Tutt  V.  Couzins,  50  Mo.  152;  Blackman  v.  Joiner,  81  Ala.  344. 

7  Mohler's  Appeal,  5  Pa.  St.  418;  47  Am.  Dec. 413;  Shrlner  v.  liOm- 
born,  12  Md.  170;  Spiker  v.  Nydegger,  30  Md.  321. 

8  Campbell's  Appeal,  29  Pa.  St.  401;  72  Am.  Dec.  641. 

9  Johnson  v.  Boyce,  40  lia.  An.  27S;  Brewster  v.  Carnes,  103  N".  T. 
556. 

10  Seymour  v.  Smith,  114  N.  Y.  481;  11  Am.  St.  Rep.  683. 

11  Burgess  v.  Cave,  5?  Mo.  43. 

12  Hopkins  V.  Stookdale,  117  Pa.  St.  363;  Fourth  Nat  Bank  «l 
Noonan,  88  Mo.  372;  Love  v.  Fairfield,  13  Mo.  300;  53  Am.  Dec  148^ 
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13  Sutton  v.  Sutton,  26  S.  C.  33;  Rawson  v.  McJunkin,  27  Ga.  432; 
Burson  v.  Blair,  12  Ind.  371.  The  assignee  of  a  Judgment  has  a  right 
to  file  a  bill  to  set  aside  a  deed  made  by  the  debtor,  before  the  Judg- 
ment was  recovered,  for  the  purpose  of  delaying  and  defrauding  his 
creaitors:  Schaferman  v.  O'Brien,  28  Md.  566;  92  Am.  Dec.  708. 

14  Appeal  of  Scott,  128  Fa.  St.  155.  Cy.  Griffiths  v.  Sears,  112  Pa.  St. 
6:23. 

J  282.  Checks  on  banks  and  drafts  as  assignments.— 
The  relation  between  a  bank  and  a  depositor  Is  that  of 
debtor  and  creditor ;  but  a  check  on  a  bank  is  li^p  a  bill 
of  exchange,  and  is  not  pro  tanto  an  assignment  of  tlie 
maker's  deposit.^  There  is,  according  to  the  'weight 
of  authority,  no  privity  of  contract  between  the  holder 
of  a  check  and  the  bank,  and  the  former  is  not  en- 
titled to  maintain  an  action  against  the  bank  for  non- 
payment of  the  check,  unless  it  has  been  accepted,  or 
certified  to  be  good.^  As  between  the  maker  and 
payee,  however,  a  check  does  operate  as  an  equitable 
assignment,  and  the  maker  is  not  authorized  to  stop 
payment  thereof  without  good  cause.^ 

Drafts,  A  bill  of  exchange  or  draft  in  the  ordinary 
form  is  not  an  assignment  of  the  fund  due  by  the 
drawee  to  the  maker,  because  a  negotiable  \)ill  of  ex- 
change is  an  unconditional  order  to  pay,  while  an  as- 
signment is  conditional  upon  the  adequacy  of  the  fund, 
and  should  refer  to  it.*  A  draft,  however,  may  contain 
a  direction  to  the  donee  to  re-imburse  himself  out  of  a 
particular  fund,  in  which  case  it  is  not  an  assignment 
but  a  bill  of  exchange.*  A  draft  payable  to  the  order 
of  a  bank,  directing  the  drawee  to  "  charge  the  same  to 
account  of  250  bbls.  meal  ex  schooner  Aurora  Borealis," 
is  not  payable  conditionally  out  of  that  fund,  and  is  not 
an  assignment  of  it.*  But  a  draft  payable  directly  out  of 
a  particular  fund  is  an  assignment  and  not  a  negotiable 
instrument.^  So  an  order  to  pay  C  $100,  and  "  charge  to 
our  account  for  labor  and  materials  in  repairing  your 
house,"  is  an  assignment.^    The  question  in  these  cases 
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i3  whether  the  fund  is  referred  to  as  the  measure  of 
liability  or  the  means  of  re-inibursemeut.* 

1  Florence  Mining  Co.  v.  Brown,  124  U.  S.  385;  Lynch  v.  First  Nat. 
Bank,  107  N.  Y.  179;  1  Ana.  St.  Hep.  803;  Cbapman  t>.  White,  6  N.  Y 
41:^;  57  Am.  Dec.  4(14;  Moses  v.  Fraukiin  Bank.  :i4  Md  560 

2  First  Nat.  Bank  v.  Whitman,  94  XJ  S.  343:  First  Nat  Bank  v. 
JShoemaker,  117  Pa.  St.  94;  2  Am.  St.  Rep.  649;  Crevellng  v.  Blooms- 
bury  Nat.  Bank,  46  K,  J.  L.  255;  50  Am.  Bep.  417;  Dickinson  v.  Coates, 
7:t  Mo.  251;  4i»  Am.  Rep.  228*  Col6.  Nat.  Bank  r'.  Boettcher,  4  Colo.  185; 
40  Vm.  Rep.  142;  note  to  8owden  v,  Craig,  96  Am.  Dec.  W2;  Nat.  Bank 
»v  •^'coirl  Nat.  Bank,  69  Ind.  479;  35  Am.  Bep.  2:^6.  But  see  cmitrat 
Ua.\n  /vHureh,25  111.  35;  Roberts  v.  Corbin,26  Iowa, 315;  Fogarties 
V.  btuteliunk,  12  Rich.  578:  78  Am.  Dec.  46&. 

3  Pease  v.  Landauer,  63  Wis.  20;  53  Am.  Rep.  247.  Bat  see  Flor- 
ence Mining  Co.  V.  Brown,  124  U.  8.  385. 

4  M linger  v.  Shannon,  61  N.  Y.  251 ;  Waddington  v.  Covert,  51 

Miss.  KJl. 

5  Kimball  v.  Donald.  20  Mo.  577;  64  Am.  Dec.  209;  Corbett  v. 
Clark,  45  Wis.  403;  30  Am.  Rep.  763;  Chalmers  on  Bills,  art.  10. 

6  Whitney  v.  Eliot  Nat.  Bank,  137  Mass.  351.;  50  Am.  Rep.  316. 

7  Tradesman's  Bank  v.  Green,  57  Md.  602;  Averett  v.  Booker,  IS 
Gratt.  16:^  76  Am.  Dec.  203;  Monger  v.  Shannon,  61 N.  Y.  251;  Tooker 
V.  Arnoux,  76  N.  Y.  397. 

8  Brill  V.  Tuttle,  81  N.  Y,  454;  37  Am.  Rep.  515w 

9  Schmlttler  v.  Simon,  101  N.  Y.  554. 

J  283.  Priority  between  assignmonts.— When  a  creditor 
makes  two  or  more  assignments  of  the  same  claim  to 
bona  fide  assignees,  the  general  rule  is  that  the  tirst  as- 
signee is  entitled  to  priority,  acceording  to  the  maxim 
that  where  the  equities  are  equal,  qui  prior  est  temporCy 
potior  est  jwre?-  But  if  the  second  assignee  is  the  first 
to  notify  the  debtor  of  the  assignment,  there  is  soiiio 
conflict  of  authority  as  to  whether  that  fact  does  not 
affect  the  rule.  Some  cases  hold  that  notice  to  the 
debtor  is  necessary  to  complete  the  assignment,  and 
that  therefore  a  second  assignee,  wlio  is  the  tirst  to 
notify  the  debtor,  is  entitled  to  priority,*  Other  court* 
rule  that  the  assignment,  eitiier  of  the  whole  or  of  a 
part  of  a  claim,  which  is  tirst  in  point  of  time  prevails 
over  a  subsequent  transftjr,  although  the  latter  assignee 
may  be  the  first  to  notify  the  debtor.'  If  the  debtor 
pays  the  person  presenting  an  assignment,  he  is  free 
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from  any  liaHlity  to  a  priorassignee ;  *  but  tlie  latter  has 
a  claim  against  the  party  collecting  the  money  under 
such  circumstances,  perhaps  erven  when  such  party 
had  no  knowledge  of  the  prior  assignment,^  and  at  all 
eyents  if  he  has  such  knowledge.^  The  disadvautago 
of  the  rule  giving  the  first  assignee  priority,  when  lie 
is  not  the  first  to  notify  the  debtor,  is  that  a  second  as- 
signee in  good  faith  might  inquire  of  the  debtor  as  to 
the  validity  of  the  claim,  and  if  no  notice  of  a  pre-exist- 
ing assignment  had  been  given,  would  be  misled  into 
purchasing.  The  fact  that  the  assignee  of  a  contractor 
furnished  part  of  the  materials  used  in  erecting  tho 
building  of  the  debtor  does  not  entitle  such  assignee  to 
priority  over  another  assignee  whose  materials  were  not 
used  J  Where  several  notes  for  the  purchase  money  of 
land,  secured  by  lien,  are  assigned,  the  liens  of  the  as- 
signees are  preferred  according  to  priority  of  assign- 
ment, and  the  priority  is  not  determined  by  the  time  of 
the  maturity  of  the  notes.*  Where  a  vendor  of  land 
took  two  bonds  for  the  purchase  monej',  and  assigned 
the  one  last  falling  due,  retaining  the  other,  and  the 
land  was  insufficient  to  satisfy  both,  it  was  held  that 
the  assigned  bond  was  entitled  to  priority  of  payment 
out  of  the  land,  upon  the  theory  that  the  assignment 
carried  with  it  so  much  of  the  lien  as  was  necessary  to 
pay  the  bond.® 

1  Mulr  V.  Schenck,  3  Hill,  290;  38  Am.  Dec.  633. 

2  Barrow  v.  Porter,  44  Vt.  587;  Vanbuskirk  v.  Hartford  Fire  Ins. 
Co.  14  Conn.  141;  36  Am.  Dec.  473;  Clodfelter  t?.  Cox,  1  Sneed,  339;  60 
Am.  Dec.  157;  Murdock  v.  Finney,  21  Mo.  ViS.  Cf.  Spain  v.  Hamilton, 
1  Wall.  604.  An  exception  should  be  made  when  the  chose  in  action 
assigned  is  evidenced  by  a  bond  or  other  writing:  Gayoso  Savings 
Inst.  V.  Fellows,  6  Cold.  472. 

8  Greentree  v.  Rosenstock,  61  N.  Y.  593;  Mnlr  v.  Schenck,  3  Hill, 
228;  38  Am.  Dec.  6:«;  Thayer  v.  Daniels,  113  Mass.  131;  Pickering  t>. 
Ilfracombe  Ry.  Co.  Law  R.  3  Com.  P.  235. 

4  Mulr  V.  Schenck,  3  Hill,  228;  88  Am.  Dec.  633;  Richards  v,  Orlggs, 
16  Mo.  416;  57  Am.  Dec.  240;  ante,  J  280. 

6   Fairbanks  v.  Sargent,  104  N.  Y.  108;  58  Am.  Bep.  490. 

BBAifT.  P.  P.— 84. 
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6  Ke  Phillips,  71  Cal.  285;  Spencer  t;.  Clarke,  9  Ch.  D.  137. 

7  Conselyea  v.  Blanchard,  103  N.  Y.  222. 

8  Grlggsby  v.  Hair,  25  Ala.  327. 

9  McClintic  V.  Wise,  25  Gratt  448;  18  Am.  Bep.  691 

g  284.  Bights  of  the  assignee,  generally . — Th e  assign ee 
takes  the  claim  subject  to  the  equities  which  affected 
it  in  the  hands  of  his  assignor  at  the  time  of  the  assign - 
ment.i  It  would  be  unjust  to  the  debtor  to  allow  bis 
creditor  to  confer  any  greater  right  upon  an  assignee 
than  he  himself  has,  and  the  assignee  need  not  be  in- 
jured, because  it  is  generally  within  his  power  to  ascer- 
tain from  the  debtor  what  defenses  he  may  have  against 
the  demand  in  question .'  Tlie  debtor  therefore  may  use 
any  set-off  against  the  assignee  that  he  could  use  against 
the  assignor  at  the  time  of  the  assignment.'  But  the 
debtor  cannot  set-oflf  a  claim  against  the  creditor  acquired 
after  notice  of  the  assignment/  or  one  on  which  he  had 
no  right  of  action  at  the  time  of  the  assignment.*  The 
assignee,  however,  takes  free  from  a  secret  equity  of  a 
third  person  against  the  fund,  which  might  have  been 
enforced  against  the  assignor.®  The  assignee  from  a 
trustee  or  executor  is  affected  with  notice  of  the  trust,' 
and  must  sometimes  see  to  tlie  application  of  the  pur- 
chase money.®  There  are  circumstances  wliich  nnay 
place  the  assignee  in  a  better  situation  than  the  assignor. 
When  the  assignee  is  induced  by  the  debtor  to  believe 
that  the  chose  in  action  about  to  be  assigned  will  be 
paid,  it  would  be  a  fraud  upon  the  assignee  to  suffer  the 
debtor  afterwards  to  set  up  as  a  defense  a  concealed 
equity  existing  between  him  and  the  assignor.'  So  if 
a  debtor  induce  the  assignee  to  purchase  a  claim  by 
saying  that  he  has  no  defense,  or  that  the  money  is 
due,  lie  i«  afterwards  estopped  to  set  up  any  defense.'^' 

1  Martin  v.  Elohardson,  68  N.  C.  255;  Robeson  v.  Roberts,  20  Ind. 
155;  83  Am.  Dec.  308;  Tlmms  v.  Shannon,  19  Md.  296;  81  Am.  Dec.  632: 
Yorkr.  MrXntt,  16  Tex.  13;  67  Am.  Dec.  607;  Warner  t>.  Wblttaker.6 
Mich.  133;  7U  Am.  Dec.  65.  "i-^^ci:.  o 
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2    Murray  v.  Sylburn,  2  Johns.  Ch.  441;  Hart  v.  Wilson.  38  Cal.  283. 

8  Foot  V.  Ketchum,  15  Vt.  268;  40  Am.  Dec.  678;  Gary  v.  Bancroft, 
14  Pick.  815;  25  Am.  Dec.  393. 

4  Smith  1'.  Ewer,  22  Pa.  St  116;  60 Am.  Dec.  73;  Fustlng  v.  SuUlyan, 
51  M(L  489;  George  v.  Tate,  102  C.  S.  £64. 

5  Fuller  v.  Steiglitz,  27  Ohio  St.  855;  22  Am.  Hep.  312. 

6  Mott  V.  Clark,  9  Pa.  St.  399;  49  Am.  Dec.  566;  Bloomer  v.  Hender- 
son, 8  Mich.  395;  77  Am.  Dec.  453. 

7  Pierce  v.  McKephan,  a  Pa.  St.  138:  46  Am.  Dec.  635;  Green  v. 
Early,  30  Md.  223;  Swift  v.  Williams,  68  Md.  236;  Fisher  i-.  BHSsett,  9 
Leigh,  119;  3:}  Am.  Dec.  227;  Prosser  v.  Leatherman,4  How.  (Miss.) 
237;  34  Am.  Dec.  121. 

8  Beecher  v.  Buckingham,  18  Conn.  110;  44  Am.  Dec.  580;  Scott  v. 
Searles,  7  Smedes  <&  M.  4i)8:  45  Am.  Dec.  317. 

9  Kemp  V.  McPherson,  7  Har.  A  J.  320;  Johnson  v.  Ins.  Co.  39  Md. 
233. 

10    Weaver  v.  Lynch,  25  Pa.  St  449;  64  Am.  Dec.  713;  Hardin  v. 
Helton,  SO  Ind.  323. 

§  285.  Same  sabject,  continued. — The  assignee  of  a 
debt  is  entitled  to  the  existing  securities  for  its  pay- 
ment, although  they  may  not  be  expressly  mentioned 
in  the  assignment.^  The  assignee  of  a  contract  to  pur- 
chase land,  when  part  of  the  purchase  money  has  been 
paid,  but  the  title  fails  before  the  execution  of  the  deed, 
may  recover  all  of  the  purchase  money  paid,  as  well 
that  paid  by  his  assignor  as  that  paid  by  himself.' 
When  the  owner  of  a  non-negotiable  instrument  of 
writing  for  the  payment  of  money  clothes  another 
with  the  indicia  of  ownership,  a  bona  fide  purchaser 
for  value  acquires  a  title  good  against  the  owner,  who 
is  estopped  to  allege  that  it  had  been  obtained  from 
him  by  fraud,  or  for  a  particular  purpose.**  An  as- 
signee who  takes  a  claim  as  collateral  security  for  a 
pre-existing  debt  is  a  bona  fide  purchaser.*  If  the  as- 
signor could  not  maintain  an  action  on  the  claim  the 
assignee  cannot.  Hence  a  due  bill  by  a  firm,  payable 
to  one  of  its  members,  cannot  be  assigned  by  him  so  as 
to  give  the  assignee  a  right  of  action .^  In  this  case  the 
assignor  could  not  sue  because  a  man  cannot  be  both 
plaintiff  and  defendant.    Where  a  person   having  a 
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policy  of  insuraac&on  oert€dn  property,  aftera  total  loss 
gave  to  A,  an  attorney  representing  certain  creditors, 
in  consideration  of  forbearance,  an  order  on  the  insur- 
ance company  directing  it  to  pay  the  balance  coming 
to  him  (after  satisfying  a  mortgage)  to  A,  who  notified 
the  company,  which,  however,  paid  the  sum  to  the 
assignor,  upon  his  assertion  that  the  order  was  invalid, 
it  was  held  that  A  was  entitled  to  recover  from  the 
company  the  amount  paid  by  it  to  the  assured.^  In  an 
actioii  by  the  assignee,  the  consideration  between  the 
assignor  and  assignee  need  not  be  proved.^ 

1  Craig  V.  Park  Is,  40  N.  Y.  181;  100  Am.  Dec  469;  TAhmfirs  Vw 
Schmidt.  85  Minn.  4SL 

2  Smith  V.  Brlttain,  3  Ired.  Eq.  347;  42  Am.  Dec.  175. 

8  Moore  v,  Moore,  112  Ind.  149;  2  Am.  St.  Rep.  170;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y,  325;  7  Am.  Rep.  341;  Moore  v.  Met.  Nat. 
Bank,  55  N.  Y.  41;  14  Am.  Rep.  173;  Armoux  v.  Mich.  Ceot.  B.  B.  Ca 
65  N.  Y.  Ill ;  22  Am.  Rep.  603. 

4  Moore  V.  Lowrey,  25  Iowa,  338;  95  Am.  Dec  790l 

5  Hill  V.  McPherson,  15  Mo.  204;  55  Am.  Dec.  142. 

6  Hall  V.  Dorchester  Mutual  Ins.  Co.  Ill  Mass,  53;  15  Am.  Bep  L 

7  Tibbets  v.  Gerrlsh,  25  N.  H.  41;  57  Am.  Dec.  307. 

§  286.    Bights  of  the  asiignee  against  th^  assignor 

In  an  assignment  of  accounts,  or  choaes  in  action^  tliere 
is  no  implied  warranty  of  the  solvency  of  the  debtor.' 
But  there  is  a  warranty  that  the  accounts  are  unpaid.' 
And  if  the  assignor  falsely  represents  the  assigned  claiin 
to  be  valid,  the  assignee  may  recover  the  costs  expended 
in  prosecuting  it.»  Where  the  assignor  in  a  written  asj- 
signinent  described  the  assigned  chose  in  actio7i  as  a 
**  note,"  that  imports  a  warranty  that  it  is  valid,  and  if 
it  is  not,  the  assignor  is  liable  to  the  assignee  in  dam- 
ages.* The  assignor  undertakes  that  he  has  a  right  to 
pass  to  the  assignee  what  the  assignment  purports  to 
pass.^  If  the  assignor  himself  collects  the  claim  after 
having  made  an  assignment  thereof,  he  is  liable  in 
sumpsit  to  the  assignee.^ 
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1  Shirts  V.  Irons,  37  Ind.  98. 

2  BobiDSon  v.  McNeUl,  51  111.  225. 

8  Cartw right  v.  Carpenter,  7  How.  (Miss.)  328;  40  Am.  Dec  061 

4  Thrall  v.  Newell,  19  Vt.  202;  47  Am.  Dec.  682. 

6  Emmerson  v.  Clay  well,  14  Mon.  B.  18;  58  Am.  Dec.  64Sw 

6  Stanton  v.  Thomas,  24  Wend.  70;  35  Am.  Dec.  SM. 


2  287.  Attachment  of  the  aaeigned  fond.— When  an 
equitable  or  legal  assignment  has  been  made,  of  which 
notice  has  been  given  to  the  debtor,  the  fund  is  not  sub- 
ject to  attachment  at  the  instance  of  the  creditors  of  the 
assignor.^  But  if  only  a  part  of  the  debt  has  been  as« 
signed  the  balance  may  be  attached.^  If  a  judment  in 
attachment  be  rendered  against  a  debtor  who  is  in  igno- 
rance of  an  assignment  he  will  be  protected.'  If  notice 
of  the  assignment  is  not  given  the  debtor  until  after  at- 
tachment, but  before  judgment,  such  notice,  if  in  time 
to  enable  the  debtor  to  defeat  the  attachment,  binds  him 
to  pay  the  assignee.^ 

1  Chamberlain  v.  Oilman,  10  Colo.  94;  Mc Williams  v.  Webb,  82 
Iowa,  677:  Nesmlth  v.  Dram,  8  Watts  A  8.  9;  42  Am.  Dec.  280;  Payne 
V.  Mayor  of  Mobile,  4  Ala.  333:  37  Am.  Dec.  744;  Mulr  u.  Schenclc,8 
Hill,  228;  38  Am.  Dec.  63:^;  Lewis  v.  Dunlop,  57  Miss.  130. 

2  Williams  v.  Jones,  38  Md.  555. 

8  Richards  v.  OrlfiKs,  16  Mo.  416;  67  Am.  Dec.  240;  Newman  v. 
Manning,  79  Ind.  218;  JBushnell  v.  Allen,  48  Wis.  460.  But  see  Noble 
V.  Thompson  Oil  Co.  79  Pa.  St.  354;  21  Am.  Rep.  66. 

4  Tier  nay  v.  McGarlty,  14  R.  I.  231;  Smith  v.  Blatchford,  2  Ind. 
184;  52  Am.  Dec.  504;  Oreentree  v.  RosenRtock,  61  N.  Y.  683.  See  gen- 
«rally,  Casey  v.  Davis,  100  Mass.  124;  Larrabee  v.  Knight,  69  Me.  320; 
fimoot  V.  Eslava,  23  Ala.  659;  Hebel  v.  Amazon  Ins.  Co.  38  Mich.  400; 
note  (o  Sessions  v.  Stevens,  46  Am.  Dec.  342L 
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2  288.  Introductozy—TlieproMemBtated.— Upon  many 
subjects  the  rules  of  law  e^tablisbed  in  the  different 
States  of  the  Union  differ  from  one  another,  and  it  is 
both  a  difficult  and  an  important  problem  to  determine 
the  exact  limits  of  their  empire.  A  question,  for  in- 
stance, arises  in  one  State  a&  to  the  ownership  of  a 
chattel,  or  as  to  a  party's  liability  ex  contractu  or  ex 
delicto.  But  the  act  giving  rise  to  such  liability  took 
place,  or  the  chattel  in  qijestioa  is  situated  in  a  State 
other  than  that  of  the  tribunal,  and  the  laws  of  the  two 
States  differ.  Which  law  shall  be  applied  ?  To  what 
extent  shall  the  law  of  a  given  State  be  held  to  control 
the  transfer  of  personal  property  owned  by  non-resi- 
dents but  situated  within  that  State?  In  what  cafies 
does  the  law  of  the  owner's  domicile  govern  his  per- 
sonalty elsewhere  located?    When   may  a  right  of 
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action  be  enforced  in  a  State  other  than  that  of  its 
origin?  And  wlien  elsewhere  enforced,  by  what  law 
is  the  liability  of  the  defendant  to  be  measured  ?  When 
a  general  assignment  of  movables  is  made  by  death  or 
upon  insolvency,  what  are  the  rights  of  creditors  of 
the  owner  residing  in  a  State  where  the  property  is 
located  when  the  domicile  of  the  owner  is  in  another  ? 
Tlie  problem  in  all  of  these  cases  is  to  determine  for 
each  of  them  the  domain  and  operation  of  the  particu- 
lar rule  of  law  to  which  it  is  subject — what  law  is  most 
conformable  to  the  essential  nature  of  the  question. 
And  for  each  rule  of  law  of  each  State  the  problem  is 
to  determine  what  is  its  true  jurisdiction,  what  cases 
does  it  properly  govern.* 

1  Savlgny.  System,  ^  344.  He  says  that  we  may  speak  of  th» 
Jurisdiction  of  a  law  In  aualogy  with  the  expression,  jurisdiction  of 
a  tribunal. 

§  289.  Possible  modes  of  solution.— Every  decision  in 
an  actual  case  must  needs  be  founded  upon  certain 
facts.  Now  the  following  are  the  facts  which  may  de- 
termine what  law  is  applicable  in  the  cases  under  con- 
sideration, and  between  them  a  choice  must  be  made 
in  each  case  i  (1)  The  domicile  of  one  of  the  parties  con- 
cerned. (2)  The  place  where  the  thing  in  controversy 
is  situated.  (3)  The  place  where  the  act  giving  rise  to 
the  controversy  was  done,  or  was  to  be  done.  (4)  The 
place  where  the  court  called  upon  to  consider  the  case 
is  located.^  It  will  be  seen  in  the  course  of  this  work 
that  each  one  of  these  four  facts  is  the  controlling  factor 
in  deciding  certain  cases,  while  In  others  two  or  more 
of  them  limit  one  another.  (1)  When  a  general  assign- 
ment of  movables  upon  the  death  of  the  owner  is  con- 
cerned, the  law  of  his  domicile  determines  the  righ^  of 
succession ;  but  the  second  fact,  the  location  of  certMu 
chattels,  operates  to  give  special  rights  to  creditors  in 
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the  State  where  located.'  (2)  The  place  where  the  thing 
in  controversy  is  situated  is  the  controlling  factor  when 
the  qaestion  is  as  to  the  transfer  of*,  or  a  right  to  a  spe- 
cific/ chattel.'  (3)  The  place  where  the  act  giving  rise 
to  the  controversy  was  done  controls  when  it  is  sought 
to  enforce  a  right  of  action  ex  delicto  in  another  State.^ 
The  place  where  the  act  was  to  be  done  is  for  the  most 
part  controlling  when  the  question  is  as  to  the  nature  of 
a  liability  ex  contractu^  (4)  The  place  where  the  court 
called  upon  to  consider  the  case  is  located  is  a  control- 
ling factor  in  the  problem  when  the  law  of  the  State  of 
the  tribunal  is  opposed  in  policy  to  the  enforcement  of 
certain  claims.  Penalties,  for  instance,  cannot  be  re- 
covered when  imposed  by  the  law  of  a  State  other  than 
that  of  the  forum. ^  Each  State  protects  its  citizens,  as 
to  property  there  located,  against  the  operation  of  the 
insolvent  law  of  another  Stated 

1  Savfgny,  System,  {  86L 

2  8ee  po«^  ch.  26. 

3  P(M^  {{  297-aOO. 

4  Po<2,  «2  323-326. 

6   Pos^,  {{  309,  et  seq. 

6  Post,  ii  311,  ysa. 

7  Post,  ch.  25, 

§  290.  Fnndamental  maxims.— The  two  following  rules 
are  universally  recognized :  (1)  Each  State  may  require 
that  throughout  its  territory  no  laws  other  than  its  own 
shall  be  recognized.^  (2)  No  State  can  give  any  extra- 
territorial effect  to  its  laws.  "This  is  a  necessary  re- 
sult of  the  independence  of  distinct  sovereignties."' 
Savigny,  after  observing  that  msny  authors  take  these 
two  rules  as  their  point  of  departure,  says,  that  so  far 
from  doubting  the  truth  of  these  principles,  he  wishes 
to  push  them  to  their  furthest  conclusions,  but  that  he 
does  not  think  they  can  aiford  much  aid  in  the  solution 


J  391  CONFLICT  OF  liAWS  406 

of  the  problem  in  band,  which  is  to  seek  for  each  legal 
question  the  law  to  whose  domain  and  Jarisdiction  it 
belongs  according  to  its  essential  nature.'  No  State,  no 
nation,  does  in  point  of  fact  require  that  its  own  courts 
should  administer  exclusively  its  own  law.  Or  it  may- 
be said  that  the  law  of  each  State  requires  that  in  cer- 
tain cases  the  law  of  another  State  should  be  applied. 

1  Bank  of  Aogusta  v.  Earie,  13  Peters,  619;  Green  v.  Van  Baskirk^ 
fi  Wall.  »07, 313. 

2  Blanchard  v.  Russell,  1 3  Mass.  1 ;  7  Am.  Dec.  106;  Sneed  v.  "Bwing,. 
S  Marsh.  J.  J.  460;  22  Am.  Dec.  41. 

8  Savigny,  System,  1 348. 

g  291.  Comity.  — This  recognition  and  application  of 
the  law  of  another  State  is  said  to  arise  from  the  comity 
of  nations.  " It  is,"  said  Taney,  C.  J.,  "the  voluntary 
set  of  the  nation  by  which  it  is  offered,  and  is  inad* 
missible  when  contrary  to  its  policy  or  prejudicial  to  its 
interests.  But  it  contributes  so  largely  to  promote  jus- 
tice between  individuals,  and  to  promote  friendly  inter- 
course between  the  sovereignties  to  whicii  they  belong, 
that  courts  of  justice  have  continually  acted  upon  It,  as 
a  part  of  the  voluntary  law  of  nations.'*  *  Each  Btate, 
however,  judges  for  itself  how  far  it  will  give  effect  to 
the  laws  of  another.'  Comity  is  overruled  by  positive 
law,  and  it  Is  only  in  the  silence  of  any  particular  rule, 
affirming,  denying,  or  restraining  the  operation  of  for> 
eign  laws,  that  courts  presume  a  tacit  adoption  of  them 
by  their  own  government.'  The  provision  of  the  Fed- 
^ml  Constitution,  as  to  the  privileges  and  immnnitiea 
of  citizens  of  other  States,  cannot  be  held  to  require  one 
State  to  give  effect  to  the  laws  of  another vrhich  conflict 
with  its  own  laws  or  policy.*  But  apart  from  these  ex- 
ceptions, the  injustice  that  would  result  from  the  appli. 
cation  by  a  court  of  the  law  of  its  own  State  exclusively 
Is  obvious.    In  many  cases  courts  of  different  Stated 
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are  eqaally  competent  if  they  obtain  Jurisdiction  of  the 
property  in  question,  or  of  the  person  of  the  defendant, 
and  a  plaintiff  is  often  at  liberty  to  take  that  which: 
suits  him.  ^^  Hence  it  would  follow  that  the  law  appli^^ 
cable  to  a  given  case  would  depend,  not  only  on  circumr 
stances  purely  accidental,  but  even  on  the  arbitrary 
will  of  one  only  of  the  parties.  Now  a  principle  whose 
application  leads  to  such  consequences  cannot  be  ac- 
cepted as  true.'' ^  The  intimate  relations  existing  be-- 
tween  the  different  States  of  the  Union,  which  are, 
nevertheless,  so  far  as  the  great  body  of  their  law  is 
concerned,  independent  sovereignties,  the  fact  that  the 
State  of  the  forum  is  often  another  than  that  with  refer- 
ence to  whose  laws  the  transaction  under  discussion 
took  place,  and  the  consequent  necessity,  in  order  that 
justice  may  be  done,  of  applying  the  laws  of  other 
States,  have  given  this  principle  of  comity  a  large  scope 
in  American  jurisprudence.  The  ideal  condition,  per- 
haps, is  one  in  which  the  same  judgment  would  be 
rendered  in  every  case,  whatever  the  forum  might  be. 
That  condition,  however,  has  not  yet  been  reached,  not 
only  because  upon  many  subjects  conflicting  policies 
prevail,  but  also  because  many  States  still  feel  bound 
to  protect  their  own  citizens  when  tliey  appear  as 
creditors  in  preference  to  asserting  an  equality  between 
them  and  the  citizens  of  other  States. 

1  Bank  of  Augasta  v.  Earle,  13  Peters,  519, 689. 

2  Smith  V.  Godfrey,  28  N.  H.  379;  61  Am.  Dec.  617. 

3  Smith  V.  McAtee,  27  Md.  420;  92  Am.  Dec.  641 ;  Wells  v.  Wells,  85 
Miss.  638;  Phlnney  v.  Baldwin,  16  111.  108;  61  Am.  Dec.  62;  KanagA  v. 
Taylor,  7  Ohio  St.  IJM:  70  Am.  Dec.  62;  Roche  v.  Washington,  19  Ind, 
SH;  81  Am.  Dec.  376;  Mahorner  v.  Hooe,  9  Smodes  &  M.  247;  48  Am. 
Dec.  706;  Pierce  v.  O'Brien,  129  Mass  314;  37  Am.  Bep.  360. 

4  Donovan  t'.  Pitcher,  i>3  Ala.  411 ;  25  Am.  Rep.  634. 

5  Savlgny,  System,  2  36L 

§  292.  Division  of  the  subject. —  I  purpose  to  consider 
the  conflict  of   laws   concerning  personal    property: 

BSAXT.  P.  P.  — 86. 
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(1)  In  its  relation  to  definite  corporeal  objects,  the  law 
^ veruing  choses  in  post^ession .  (2)  In  relation  to  chosea 
in  cuition  or  incorporeal  property,  the  law  governing 
the  rights  and  liabilities  of  debtor  and  creditor,  rights 
of  action,  and  obligations  generally.  (3)  The  law  gov- 
erning general  assignments  of  personal  property  in 
the  case  of  voluntary  assignments  for  the  benefit  of 
creditors  as  well  as  assignments  in  bankruptcy  or  in- 
solvency. (4)  The  law  governing  the  succession  to 
personal  property  upon  the  death  of  the  owner,  testate 
or  intestate. 

}  298.  The  law  applicable  to  ohoses  in  possesiion — 
Savigny's  view.  —  It  has  been  often  said  that  personal 
property  has  no  locality,  and  that  it  is  governed  by  the 
Same  law  that  governs  the  person  of  the  owner,  i.  e.,  by 
the  law  of  his  domicile.^  I  shall  show  that  the  modem 
cases  have  overthrown,  this  rule,  if  indeed  it  was  ever 
well  established,  both  as  to  choses  in  action  as  well  as 
choses  in  possession.'  But  it  is  well  beforehand  to  con- 
sider the  rationale  of  the  true  doctrine  given  by  that 
masterly  Jurist,  Savlgny.  "  In  determining,"  he  says, 
**  what  law  is  applicable  to  rights  to  things  (choses  in 
possession),  the  objects  of  such  rights  lead  us  to  a  con- 
clusion. In  factj  since  such  objects  fall  under  oar 
senses  and  occupy  a  position  in  space,  the  place  where 
they  are  found  is  at  the  same  time  the  seat  of  the  legal 
relations  of  the  parties  concerning  them.  He  who 
wishes  to  acquire  or  exercise  a  right  to  a  thing  trans- 
ports himself  with  this  intention  to  the  place  where  it 
is,  and  for  this  special  legal  relation  submits  himself 

voluntarily  to  the  law  of  that  locality Here,  too, 

is  shown  the  intimate  connection  of  which  I  have 
spoken  as  existing  between  the  local  law  and  the  juris- 
diction.   The  forum  rei  sites  was  indeed  unknown  in 
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erty  it  was  contended  that  we  should  follow  not  the  lex 
rei  sitcB  but « the  lex  domicilii^  and  that  by  yirtue  of  a 
fiction  which  considered  personal  property,  wherever 
situated,  as  existing  at  the  domicile  of  the  owner.  This 
distinction  originated  in  the  law  of  succession,  where 
a  very  important  and  very  erroneous  application  was 
made  of  it.^  ....  Those  who  contend  that  personal 
property  should  be  governed  by  the  lex  domicilii  and 
not  by  the  lex  rei  aitce  forget  or  neglect  the  weakest  side 
of  their  doctrine.  Thus  it  is  said  that  the  particular  law 
applicable  is  determined  by  the  domicile  of  the  person. 
But  who  is  this  person  ?  He,  without  doubt,  who  has 
a  right  to  the  thing  by  virtue  of  a  legal  relation.  But 
this  is  very  equivocal,  and  even  if  we  admitted  the 
principle  would  suffice  to  render  its  application  vague 
and  uncertain.  We  may  understand  by  this  definition 
the  owner,  but  when  the  question  is  as  to  the  transfer 
of  property  we  do  not  know  if  it  designates  the  former 
owner  or  the  new  one,  and  when  the  ownership  itself 
is  in  question,  to  which  of  the  parties  it  should  be 
attributed." » 

1  Savlgny  is  rt^ferrlng  to  his  view  that  In  the  case  of  snccesslon, 
domicile  should  govern  real  property  as  well  as  personal.  The  con- 
trary IS  too  well  established  In  our  law  to  be  questioned.  See  pott, 
ch.26.  . 

2  Savlgny,  System,  \  366,  pt.  2. 

I  295.  The  old  rule  of  mobilia  seqnimtiir  personam. — It 
has  been  unfortunate  for  American  jurisprudence  that 
Story  wrote  his  influential  work  on  the  Confiictof  Laws 
before  Savigny^s  treatise  appeared,  and  not  afterwards. 
Following  the  early  English  cases,^  and  the  continental 
Jurists  of  the  eighteenth  and  earlier  centuries,  Story 
laid  down  the  law  in  the  following  terms  :  "It  follows 
as  a  natural  conseqaence  of  the  rule  we  have  been  con- 
sidering (that  personal  property  has  no  locality)  that 
the  laws  of  the  owner's  domicile  should  in  all  cases 


tfeter 


"-•"•id'"'-! 


Zl""--. 


.>'.. 


'  Uac 


-0..,,;  «..«,„. 


■'tmK'*- 


\^ 


g  297  OONPLICT  OF  LAWS  414 

not  infrequently  found  judicial  expression.  One  court 
said:  "The  general  rule  must  be  deemed  settled,  al- 
though many  judges  and  many  authors  have  sxx>ken 
of  it  with  bitter  censure,  and  yielded  to  it  with  extreme 
reluctance.  By  force  of  this  legal  fiction,  personal  prop- 
erty, no  matter  how  ponderous  or  unwieldy,  in  legal 
contemplation  changes  location  with  every  change  of 
the  owner's  domicile.  The  fiction  does,  it  must  be 
owned,  produce  strange  incongruities  and  lead  to  al- 
most grotesque  results.**  ^  It  has  been  frequently  said 
that  the  fiction  would  yield  whenever  it  is  necessary 
for  the  purposes  of  justice  that  the  actual  situs  of  the 
thing  should  bo  examined.^  Exceptions  to  the  rule 
were  sometimes  made  upon  this  ground,  and  some- 
times upon  the  ground  that  giving  effect  to  the  laws 
of  another  State  as  to  personal  property  within  its 
jurisdiction  was  wholly  an  act  of  comity,  and  not  the 
recognition  of  a  riglit,  and  the  comity  would  only  be 
extended  when  there  was  no  reason  to  the  contrary.* 

1  Ames  Iron  Works  v.  Warren,  76  Ind.  512;  40  Am.  Rep.  258. 

2  Warner  v.  Jaffray,  96  N.  Y.  248;  48  Am.  Rep.  616;  Green  v.  Van 
Buskirk,  7  Wall.  139,  IW;  Hervey  v.  R.  I.  Locomotive  Works,  93  TJ.  8. 
671;  Owen  v.  Miller,  10  Ohio  St.  136;  75  Am.  Dec.  502. 

3  Paine  v.  Lester,  44  Conn.  196;  26  Am.  Rep.  442;  Dunlap  t».  Rogr^rSt 
47  N.  H.  281 ;  93  Am.  Dec.  433;  Hoyt  v.  Thompson,  19  N.  Y.  277;  Gull 
lander  v.  Howell,  35  N.  Y.  657. 

i  297.  Transfer  of  a  chattel  is  governed  by  the  law  of  the 
situs.  —  The  true  rule  is  that  the  courts  of  a  State  have 
tlie  same  jurisdiction  over  personal  property  within  its 
limits  that  they  have  over  real  estate,  and  tlie  same 
right  to  regulate  its  transfer.^  If  personal  property  is 
disposed  of  in  a  manner  valid  according  to  the  law  of 
the  country  where  it  is,  that  disposition  is  binding 
everywhere,  although  not  in  accordance  with  tho  law 
of  the  domicile  of  tho  owner.^  Tlie  right  of  a  party  to 
an  individual  object  is  determined  by  the  lex  aitua  at 
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the  time  of  the  transaction.'  A  chattel  mortgage  of  a 
boat  situated  in  New  York,  made  by  the  owner  domi- 
ciled in  Pennyslvania,  valid  by  the  law  of  the  latter 
State,  but  not  by  the  law  of  New  York,  cannot  defeat 
an  attachment  by  a  creditor  in  New  York.*  If  a  chattel 
mortgage  is  invalid  by  the  law  of  the  State  where  the 
property  is  located  it  cannot  be  enforced,  although  the 
owner,  the  attaching  creditor,  and  the  mortgage  creditor  ' 
are  all  residents  of  the  same  State,  by  whose  laws  it  is 
valid.'  A  transfer  in  accordance  with  the  law  of  the 
owner's  domicile  is  generally  valid  inter  partes^^  but  if 
the  law  of  the  situs  prescribes  a  special  form  that  must 
be  followed.^  In  case  of  any  conflict  between  a  title 
derived  under  the  lex  domicilii  and  one  derived  under 
the  lex  rei  sites,  the  latter  prevails.*  "Every  State/' 
says  the  Supreme  Court,  "  has  the  right  to  regulate  the 
transfer  of  property  within  its  limits,  and  wlioever 
sends  property  to  it  impliedly  submits  to  the  regula- 
tions concerning  its  transfer  in  force  there,  although  a 
different  rule  of  transfer  prevails  in  the  jurisdiction 
where  lie  resides.  He  lias  no  absolute  right  to  have 
the  transfer  of  property,  lawful  in  that  jurisdiction, 
respected  in  the  courts  of  the  State  where  it  is  found, 
and  it  is  only  on  a  principle  of  comity  that  it  is  ever 
allowed.  But  this  principle  yields  when  the  laws 
and  policy  of  the  latter  State  conflict  with  those  of  the 
former.*'* 

1  Rice  V.  Courtis,  32  Vt.  460;  78  Am.  Dec.  597;  Smith  v.  McAtee,  27 
Md.  420;  92  Am.  Deo.  641 ;  Green  v.  Van  Buskirk,  7  Wall.  139;  Boon  v. 
Shaw,  2t)  Pa.  St.  288;  72  Am.  Dec.  6:«. 

2  Cammell  v.  Sewell,  5  Hurl.  &  N.  728. 

3  Cronan  v.  Fox,  SO  N.  J.  L.  417;  Receiver  of  State  Bank  v.  First 
Nat.  Bank,  UN.  J.  Eq.  450;  Dicey  on  Domicile,  247. 

4  Keller  v.  Paine,  107  N.  Y.  83.  See  ante,  S  261,  and  Ames  Iron 
Works  V.  Warren,  76  Ind.  512;  40  Am.  Rep.  258. 

5  Green  v.  Van  Buskirk,  7  Wall.  139. 

6  B.  A  O.  R.  R.  r.  Glenn,  2S  Md.  287;  92  Am.  Dec.  688;  Rhode  Island 
Bank  v.  Danforth,  14  Gray,  123. 
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7  See  note  4,  mpra,  and  note  9,  infrcu 

8  Rarasey  v.  Stevenson,  5  Mart.  (La.)  23;  12  Am.  Dec.  468;  Cronan 
V.  Fox,  50  N.  J.  L.  417;  CastrlQue  v.  Imrle,  Law  R.  4  H.  L.  414;  Dicey 
on  Domicile,  262,  rule  57;  Olivier  v.  Townes,  14  Martin,  93. 

9  Hervey  v.  R.  I.  Locomotive  Works,  93  U.  S.  664, 671. 

J  298.  SamoBubjeottContinned— Sales.— Where  a  party 
bought  a  thing  on  a  conditional  sale,  title  not  to  vest 
until  payment,  in  a  State  where  such  vendee  can  give 
a  good  title  to  a  bona  fide  purchaser,  and  the  article  is 
taken  to  another  State  where  he  cannot,  the  right  of  a 
purchaser  in  the  latter  State  is  governed  by  the  lex 
sitits?  Where  property  was  delivered  in  a  State  where 
under  a  statute  the  buyer  could  transfer  no  title  to  an* 
other  until  the  price  was  paid,  and  shipped  by  him  to 
a  State  where  he  could,  it  was  held  that  the  rights  of  a 
subsequent  purchaser  were  to  be  governed  by  the  l&vr 
of  the  latter  State,  wiilch  was  that  of  the  sitits.^  D  is 
domiciled  in  England.  His  ship  is  wrecked  on  the 
coast  of  Norway.  Tlie  cargo  is  sold,  wrongfully  ac- 
cording to  English  law,  by  M,  the  captain,  to  X,  who 
acquires  a  good  title  according  to  Norwegian  law.  X 
brings  the  goods  to  England.  X  has  a  good  title  to  the 
goods  against  D.' 

1  Marvin  Safe  CJo.  v.  Norton,  48  N.  J.  L.  412;  67  Am.  Rep.  56flL 

2  Comer  v.  Cunningham,  77  N.  Y.  391;  33  Am.  Rep.  626. 

3  This  Is  Dlcey's  statement  of  Cammell  v.  Sewell,  5  Hurl.  <&  N. 
728. 

g  299.  FroceodingB  in  rem — Attachment.  —  For  pur- 
poses of  attachment,  a  chattel  has  no  other  situs  than 
the  State  where  it  is  located.^  And  the  liability  of 
property  to  be  attached  and  sold  under  legal  process 
depends  upon  the  law  of  the  State  where  the  property 
is  situated,  and  not  upon  the  law  of  the  domicile  of 
the  owner  or  of  other  parties.'  A  judgment  in  rem 
against  the  property  of  a  nop-resident  found  within 
the  jurisdiction  of  the  court  is  valid.*    The  inquiry 
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is,  ^^firstf  whether  the  subject-matter  was  so  situated 
as  to  be  within  the  lawful  control  of  the  State  under 
the  authority  of  which  the  court  sits;  and,  aecondlyy 
whether  the  sovereign  authority  of  that  State  has  con- 
ferred on  the  court  jurisdiction  to  decide  as  to  the  dis- 
position of  the  thing,  and  the  court  has  acted  within  its 
jurisdiction.  If  these  conditions  are  fulfilled,  the  ad- 
judication is  conclusive  against  all  the  world,  .  .  > 
and  its  decree  is  conclusive  upon  the  property  until 
vacated  under  the  statutes  or  set  aside."  ^  The  real 
principle  of  a  judgment  in  rem  is  "that  a  person  who 
acquires  a  valid  title  by  the  law  of  any  country  either 
to  a  chattel  or  to  realty  shall  be  deemed  all  over  the 
world  to  be  the  owner  of  such  chattel  or  realty.  If 
therefore  the  court  has  absolutely  the  disposal  of  the 
reSy  and  it  is  in  its  power,  as  it  is  in  the  case  of  a  judg- 
ment in  rem  in  the  admiralty  court,  it  does  not  matter 
who  is  owner;  all  the  courts  assume  that  the  thing 
has  been  fairly  litigated,  that  the  man  brought  before 
the  court  is  owner,  and  had  such  an  interest  as  entitled 
him  to  raise  the  contest,  and  that  the  judgment  in  rem 
bound  the  whole."* 

1  Molyneux  v,  Seymour,  30  Ga.  440;  76  Am.  Dec.  662;  Keller  v. 
Paine,  107  N.  Y.  83;  Cronan  v.  Fox,  50  N.  J.  L.  417. 

2  Cooper  v,  Reynolds,  10  Wall.  303;  Keller  v.  Paine,  107  N.  Y.  88. 

3  Eastman  v.  Dearborn,  63  N.  H.  364;  The  Rio  Grande,  23  Wall. 
458;  cases  in/fxt. 

4  Arndt  v.  Griggs,  134  U.  8. 316, 319,  citing,  Castrlqae  v  Imrle,  Law 
R.  4  H.  L.  414,  429. 

5  Simpson  v.  Fogo,  32  Law  J.  Ch.  249,  256,  cited  in  Dicey  on  Doml- 
cile,  259. 

i  300.  Same  sntgect,  continned.— Although,  as  stated 
in  the  foregoing  section,  the  courts  of  a  State  may  pro- 
ceed in  rem  against  personal  property  within  its  juris- 
diction when  the  owner  is  a  non-resident,  yet  no  valid 
Judgment  can  be  rendered  against  the  defendant  t)er- 
sonally,  when  the  only  notice  to  him  is  by  publication.^ 
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Construcfcive  notice  is  not  due  process  of  law.'  If  there 
has  been  an  unautliorized  appearance  by  attorney,  the 
judgment  is  also  void.'*  A  person,  however,  only  tran^ 
siently  within  the  State  may  be  served  with  process,, 
and  then  a  judgment  in  personam  is  valid.*  The  doc- 
trine of  the  Supreme  Court  of  the  United  States  Is  that 
under  the  Fourteenth  Amendment  a  State  court  cannot 
render  a  judgment  in  personam  against  a  non-resident 
who  does  not  voluntarily  aj^pear,  or  who  is  not  served 
personally  with  process  within  the  State,  but  that  his 
property  may  be  attached.^  Independently  of  that 
amendment,  the  State  courts  have  made  the  same  rul- 
ing.* Service  of  process  without  the  State  is  of  no  ef- 
fect.^ And  no  effect  will  be  given  in  another  State  to  a 
judgment  based  on  such  service,  although  authorized 
by  statute  and  made  upon  a  citizen  of  the  State  where 
rendered.^  A  judgment  in  one  State  has  the  force  of  a 
domestic  judgment  in  another,  under  the  Federal  Con- 
stitution, only  so  far  as  to  preclude  all  inquiry  into  the 
merits  of  the  adjudication.^  It  is  open  to  inquiry  as  to 
the  jurisdiction  of  the  court  which  rendered  it,  and  as 
to  notice  to  the  defendant.'^  Courts  of  the  United  States 
cannot  issue  attachments  against  the  property  of  a  de- 
fendant, except  as  part  of,  and  together  with,  process 
in  personam, ^^ 

1  Eliot  V.  McCormlck,  144  Mass.  10;  Harris  v.  Pullman,  84  111.  20; 
23  Am.  Kep.  416;  Ewer  v.  CoffiQ,  1  Cush.  23;  48  Am.  Dec.  587;  Stone  v, 
Myers,  9  Minn.  a0.i;  86  Am.  Dec.  104. 

2  Furgeson  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808;  Landon  v, 
TowDshend,  112  N.  Y.  93;  8  Am.  St  Rep.  712. 

3  Wintei-s  v.  Means,  25  Neb.  241 ;  13  Am.  St.  Rep.  489;  Great  West 
Mining  Co.  v.  Woodmas  etc.  Co.  12  Colo.  46;  13  Am.  St.  Rep.  204; 
Reynolds  v.  Fleming,  30  Kan.  106;  46  Am.  Rep.  86;  Gifford  i>.  Thorn, 
9  N.  J.  Eq.  702;  note  to  Bunton  v.  Lyford,  75  Am.  Dec.  146.  The  pre^ 
sumption,  however,  is  that  an  attorney  who  appeared  for  a  party 
was  authorized  to  do  so:  Harshey  v.  Blackmarr,20  Iowa,  181 ;  89  Am. 
Dec.  620. 

4  Mowry  v.  Chase,  100  Mass.  85;  Peabody  v.  Hamilton,  106  Mas8. 
221. 

5  Pennoyer  v,  Neflf,  95  U.  S.  714;  Freeman  v.  Alderson,  119  U.  S.  185. 
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6  Weaver  i*.  Boggs,  38  Md.  255;  Grover  <&  Baker  Co.  v.  Radcllffe, 
66  Md.  511;  Elioi  t;.  McCormick,  144  Mass.  10;  Dearlng  v.  Bank  of 
Charleston,  5  Ua.  4»7;  48  Am.  Dec.  aoO;  Downer  v.  Sbaw,  22  N.  H.  277: 
Bartlett  v.  iSpicer,  75  N.  Y  828. 

7  Cross  V.  Armstrong,  44  Ohio  St.  613;  Cloyd  v.  Trotter,  118  111.  891; 
Ewer  V.  Coffin,  l  (!u8h.  aJ;  48  Am.  Dec.  587;  Pennoyer  v.  Neff,  05  U.  S. 
714.  It  was  held  In  Cheney  v.  Harding,  21  Neb.  68,  that  the  accept- 
ance of  service  in  another  State  gives  Jurisdiction  But  see  corUra, 
Bcott  t;.  Nobie,  75  Pa.  ttt.  115;  and  c/.  Pennoyer  v.  Neff,  svpr<i, 

8  Smith  V.  Grady,  68  Wis.  215. 

0   McElmoyle  v.  Cohen,  13  Peters,  812.    See  post,  S  327. 

10  Christmas  v.  Russell,  5  WalL  290;  Thompson  v.  Whitman,  18 
Wall.  457;  Kllbourn  v.  Thompson,  103  U.  S.  108;  Dorr  v.  Rohr,  82  Va. 
859;  8  Am.  St.  Rep.  106;  liarryman  v.  Roberts,  52  Md.  64. 

11  Toland  v.  Sprague,  12  Peters,  300;  Chaffee  v.  Howard,  20  How. 
206;  Ex  parte  Railway  Co.  103  U.  S.  796. 

§  801.  Beal  property  govemad  by  the  lez  rei  BitSB. —The 
principle  that  a  State  has  complete  jurisdiction  over 
property  within  its  limits  is  applied  in  a  thorough- 
going way  to  real  estate.  The  validity  of  every  transfer 
of  real  property,  whetlier  inter  vivos  or  by  will,  is  deter- 
mined by  the  law  of  the  State  where  it  is  situated,  so  far 
as  the  capacity  of  the  parties  to  make  it  as  dependent 
upon  infancy,  coverture,  etc.,  is  concerned,^  as  well  as 
in  respect  of  the  construction  of  the  deed,  its  acknowl- 
edgment, etc'  The  existence  of  a  lien  on  land  is  to  be 
determined  by  the  law  of  the  situs,^  So  a  lien  given 
by  a  statute  of  the  State  when  the  deceased  owner  was 
domiciled  on  his  real  property  in  another  State,  for 
the  support  of  his  widow,  will  not  be  enforced  in  the 
latter  State,  and  the  heir  takes  the  land  free  from  any 
burden.*  Where  a  covenant  of  warranty  of  land  was 
executed  by  a  grantor  (the  defendant),  residing  in  one 
State,  the  grantee  living  in  another,  and  the  land  being 
situate  in  a  third,  it  was  held,  in  an  action  for  the 
breach  of  the  covenant,  that  its  construction  and  the 
measure  of  damages  were  to  be  governed  by  the  law 
of  the  State  where  the  land  was  situated.^  A  State  has 
power  to  provide  by  statute  that  the  title  to  real  estate 
within  its  limits  may  be  determined  by  a  suit  In  which 
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a  non-resident  defendant  is  brought  into  court  only  by 
publication.'  Suits  relating  to  land  must  generally  be 
brought  in  the  State  where  situated,  although  some- 
times equity,  when  it  has  jurisdiction  of  all  of  the 
parties,  will  pass  a  decree  in  personwn^ 

1  Loving  V.  E*alro,  10  Iowa,  282;  77  Am.  Dec.  106:  Peck  v.  Gary,  27 
N.  Y.  9;  84  Am.  Dec.  220;  SWank  v.  Hufnagle,  Ul  Ind.  453;  Jackson 
V.  Green,  112  Ind.  341. 

2  Munson  v.  Frazer,  73  Iowa,  177. 

3  tshort  V.  Gal  way,  83  £y  501;  4  Am.  St.  Bep.  168. 

4  Case  in  note  3. 

fi  Tillotson  V.  Prlchard,  00  Vt  04;  6  Am.  St.  Bep.  05.  Cbntm. 
Bethell  v.  Bethell,  S4  Ind.  428;  23  Am.  Bep.  65a  Cf.  lyey  v.  Lalland, 
42  Miss.  444;  »7  Am.  Dec.  475. 

6  Arndt  v.  Griggs,  134  U.  6.  316. 

7  Harris  v.  Pullman,  84  111.  20:  25  Am.  Bep.  416;  Pacre  v.  McKee, 
8  Busb,  13.'>;  96  Am.  Dec.  201;  Am.  Union  Tet  Co.  v.  Middleton,80 
N.  Y.  408;  White  v.  White,  7  GIU  <fc  J.  208. 

2  302  Taxation  of  eorporeal  personal  property.— Per- 
sonal property  may  be  taxed  where  permanently  located, 
without  regard  to  the  domicile  of  the  owner.i  Some 
cases  hold  that  while  chattels  in  the  course  of  trans- 
portation through  a  State  are  not  taxable,'  yet  if  sent 
to  a  State  for  sale,"  or  stored  there  for  a  period,*  or 
remaining  there  to  be  manufactured ,b  or  cattle  brought 
to  a  State  for  pasturage,'  they  are  taxable  in  the  State 
of  such  fiitu8.  It  has  been  held  that  when  the  owner 
resides  in  one  State  and  has  personalty  in  another  he 
is  liable  to  taxation  in  both  States ;  ^  but  other  cases  con- 
sider that  corporeal  personalty  not  in  point  of  fact  at 
the  domicile  of  the  owner  is  not  subject  to  taxation 
there.'  A  registered  yessel  is  taxable  where  registered, 
but  an  unregistered  yessel  is  taxable  at  the  owner's 
domicile  although  it  has  never  been  in  that  State.* 
The  personalty  of  a  decedent  is  subject  to  the  collateral 
inheritance  tax  of  the  State  where  located,  withoat 
regard  to  the  domicile  of  the  deceased.^^^ 
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1  Marye  v.  Bait  A  Ohio  R.  R.  Co.  127  IT.  S.  117;  Mills  v.  Thornton, 
26111.  aoo;  79  Am.  Dec.  S77:  Clt\'  of  New  Albany  v,  Meekln, »  Ind.  481; 
56  Am.  Dec.  522:  Irvine  v.  R.  R.  Go.  94  111.  106;  34  Am.  Rep.  208;  Mayor 
of  Mobile  v.  Baldwin,  57  Ala.  61;  29  Am.  Rep.  712;  Taylor  v.  Love,  48 
N.  J.  Eq.  142;  Frank's  Appeal,  52  Pa.  St.  367;  Flnley  v.  Phlla.  32  Pa. 
St.  381;  St  Louis  v.  Ferry  Co.  40  Mo.  580.  As  to  what  Is  a  permanent 
location,  see  Herron  v.  Keenan,  66  Ind.  472;  26  Am.  Rep.  87. 

2  State  V.  Carrlgan,  37  N.  J.  L.  35;  Standard  Oil  Co.  v.  Bachelor,  89 
Ind.  1. 

8  Pittsbarff  etc.  Coal  Co.  v.  Bates,  40  La.  An.  226;  8  Am.  St  Rep. 
519;  Brown  v.  Hoaston,  33  La.  An.  843;  39  Am.  Rep.  284. 

4  Burlington  Lumber  Co.  v.  Wlllltts,  US  111.  550;  Hood  v.  Judklns, 
61  Mich.  576. 

5  Standard  Oil  Co.  v.  Combs,  96  Ind.  179;  49  Am.  Rep.  156. 

6  People  V.  Miles,  86  Cal.  282;  Hardesty  v.  Fleming,  57  Tex.  395. 

7  Leonard  v.  New  Bedford,  16  Gray,  292;  Bemls  v.  Boston,  14  Allen, 
866. 

8  State  V.  Bah  way,  24  N.  J.  L.  56;  St  Louis  v.  Ferry  Co.  40  Mo.  580. 

9  Common w.  v.  Am.  Dredging  Co.  122  Pa.  St  386;  9  Am.  St  Rep. 
116. 

10   Commonw.  v.  Smith,  5  Pa.  St  142;  Alyanley  v.  Powell,  2  Jones 
Eq.  6L   Batseei)o«t»ch.2db 


Bkakt.  p.  p.— 86. 
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CHAPTER  XXIV. 

OONFLIOT  OF   LAWS  BRLATINQ  TO  CHOSES   IN   ACTION. 

S  aoa.    Preliminary. 

S  904.   The  lex  loci  rontractus, 

2  a05.   Objections  to  tbe  rule  of  the  locus  cofUractut. 

S  906i    Savlgny^s  analysis. 

S  a07.   Same  subject,  continued. 

S  308.    Rdsum6  of  the  rules. 

{  3091   The  law  of  the  place  of  performance. 
,   {  310i   Capacity  of  parties. 

{  811.    Exception  to  the  rule  governing  the  validity  of  contracts. 

{  312.    Situs  of  debts. 

{  313.    Negotiable  instruments. 

2  814.   Same  subject  —  Bills  of  exchange. 

{  315.    Interest  on  choses  in  action. 

{  318.    Evidence  of  the  law  of  another  State. 

S  317.    Same  subject  —  Presumptions. 

{  318.    The  lex  fori  governs  the  remedy. 
1   {  319.    Situs  of  debts  of  corporations. 

{  320.   Situs  of  shares  of  stock. 

{  821.    Situs  of  contracts  of  shipment 

{  822.    Bights  of  action  arising  in  another  State. 
:   {323.    Same  subject  — Torts. 

{  324.    Same  subject  —  Actions  for  negligence. 

{  325.    Actions  for  negligence  — Various  rulings. 

{  326.    Penalties  Imposed  by  the  law  of  another  Statei. 

{  827.    Foreign  Judgments. 

2  328.    Ids  pendens. 

{  829.    Marriage  settlements. 

S  330.    Attachments  of  wages. 

S  331.    Same  subject,  continued. 

{  832.    Taxation  of  choses  In  action. 

§  303.  Preliminary. — We  have  seen  that,  in  all  cases 
where  the  rules  of  law  of  two  or  more  States  are  pos- 
sibly applicable  in  a  controversy  concerning  the  owner- 
ship of  a  definite  chattel,  the  object  of  this  branch  of 
Jurisprudence  is  to  discover  that  rule  which  is  best 
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Baited  to  the  real  nature  of  the  question;  and  we 
have  found  this  to  be  the  lex  rei  sitoe.  There  is  the 
same  problem  to  be  solved  for  that  large  and  import- 
ant division  of  personal  property  known  as  choses  in 
action,  which  embraces  every  kind  of  demand  tliat 
one  man  may  have  against  another,  whether  arising 
ec  cont7'actti  or  ex  delicto,  as  well  as  the  public  funds, 
shares  of  stock  in  corporations,  etc.  Let  us  take  the 
simple  case  of  a  debt  or  claim  arising  ex  co7itracfn  and 
ask  what  law  should  be  applied  in  determining  its 
validity,  or  the  measure  of  the  defendant's  liability 
when  an  action  is  brought  to  enforce  it.  Sliall  it  be  the 
law  of  the  forum,  or  the  law  of  the  defendant's  domicile, 
or  the  law  of  the  State  where  it  originated,  or  the  law 
of  the  State  where  it  was  to  be  performed  ? 

§  304.  The  lez  loci  contractus.  —  It  has  been  frequently 
said  by  the  courts,  in  the  broadest  terms,  that  the 
validity,  nature,  interpretation,  and  effect  of  a  contract 
are  governed  by  the  law  of  the  State  where  made,  the 
lex  loci  contractua.^  Other  cases  limit  this  general  state- 
ment by  saying  that  when  the  contract  expressly  desig- 
nates another  State  as  the  place  of  performance,  then 
the  validity  and  construction  of  the  contract  is  to  bo 
governed  by  the  law  of  this  State.*  But  this  limit- 
ation is  not  universally  accepted,  and  it  has  been  dis- 
tinctly held  that  the  validity  of  a  contract  depends 
upon  the  law  of  the  place  where  made,  and  not  on  the 
law  of  the  place  of  performance.'  In  one  case*  the 
facts  were  that  a  party  in  Chicago  shipped  merchandise 
to  the  defendant  in  St.  Louis,  and  drew  a  draft  to  the 
order  of  a  Chicago  bank  (the  j^laintiff),  on  the  defend- 
ant in  St.  Louis.  The  defendant  was  then  temporarily 
in  Chicago  and  verball}^  accepted  the  bill.  Such  verbal 
acceptance  was  valid  under  the  law  of  Illinois,  and  in* 
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valid  under  the  law  of  Missouri.  The  suit  was  brought 
in  the  former  State,  and  it  was  held  that  the  defendant 
was  liable.  The  decision  is  doubtless  correct,  because 
the  acceptance  was  an  act  complete  in  itself  and  oc- 
curred in  Illinois.  But  the  court  took  occasion  to  say 
that  *Hhe  law  of  the  expected  place  of  performance, 
should  there  be  a  difference,  yields  to  the  lex  fori  and 
the  lex  loci  contractu^y  It  is  this  statement  which  is 
opposed  to  the  weight  of  authority  and  of  principle. 

1  Hale  V.  N.  J.  Steam  Nav.  Co.  15  Codd.  639;  39  Am.  Dec.  398; 
Speed  V.  May,  17  Pa.  St.  91;  65  Am.  Dec.  640;  Satterthwalte  v. 
Doughty,  Busb.  314;  .'t9  Am.  Dec.  554;  Smith  v.  Godfrey,  28  N.  H.  379; 
61  Am.  Dec.  617:  Ivey  v.  Lalland,  42  Miss.  444;  97  Am.  Dec^  475;  Storr 
on  Conflict  of  Laws.  \\  260, 282. 

2  Andrews  v.  Pond,  13  Peters,  65, 78:  Boyce  v.  Bdwards,  4  Peters, 
111,  123:  Chapman  v.  Kobertson,  6  Paige,  627:  31  Am.  Dec.  264:  Straw- 
bridge  V.  Boblnson,  5  Ollm.  470:  60  Am.  Dec.  420;  Lewis  v.  Headley, 
86  III.  433;  87  Am.  Dec.  227;  Galliano  v.  Pierre,  18  La.  An.  10;  89  Am. 
Dec.  643;  Kennedy  v.  Knight,  21  Wis.  340;  94  Am.  Dec.  543;  Story  on 
Conflict  of  Laws,  |  280. 

3  Hunt  V.  Jones,  12  R.  T.  26.'>:  affirmed  in  Perry  r.  Mt.  Hope  Iron 
Co.  15  B.  I.  380;  Morgan  v.  N.  O.  etc.  Co.  2  Woods,  244. 

4  Scadder  v.  Union  Bank,  91  U.  S.  406. 

g  305.  Oligections  to  the  rule  of  the  locus  cotttractuB. — 
In  a  country  like  America,  where  there  are  more  than 
forty  independent  States,  where  the  people  are  so  much 
accustomed  to  making  long  journeys,  and  where  so 
much  business  is  transacted  upon  railroad  trains,  the 
strict  application  of  the  rule  that  a  contract  is  to  be 
governed  by  the  law  of  the  place  where  made  would 
lead  to  absurd  difficulties.  Let  us  suppose  that  a 
coaple  of  merchants  begin  a  negotiation  while  travel- 
ing on  the  Congressional  Express  between  New  York 
and  Washington,  a  journey  occupying  five  hours,  dur- 
ing which  time  they  traverse  four  States  and  the  Dis- 
trict of  Columbia.  At  some  point  on  the  journey  an 
agreement  is  reached,  and  a  memorandum  made  and 
signed.  Unless  their  attention  was  especially  called  to 
the  question  at  the  very  moment,  it  would  probably  be 
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difficult  for  either  of  tbem  to  say  afterwards  whether 
the  contract  was  made  in  New  Jersey,  Pennsylvania, 
Delaware,  or  Maryland.  And  even  supposing  that  the 
exact  State  where  the  final  meeting  of  minds  took 
place  could  always  be  ascertained,  can  such  an  acci- 
dental and  fugitive  circumstance  be  entitled  to  any 
weight  in  the  selection  of  the  particular  rule  of  law 
according  to  w^hich  their  rights  and  liabilities  under 
the  contract  should  be  governed  ?  I  shall  endeavor  to 
show  that  notwithstanding  the  general  language  in 
which  the  rule  in  question  has  sometimes  been  stated, 
yet  the  law  does  not,  in  point  of  fact,  lay  such  stress 
upon  the  place  where  the  contract  was  made.  Bat  be- 
fore doing  so,  I  shall  summarize  in  the  two  following 
sections  Savigny^s  analysis  of  the  true  seat  of  an  obli- 
gation ;  and  the  cases  afterwards  cited  will  show  that, 
although  they  state  the  law  with  less  scientific  pre- 
cision, the  weight  of  our  authorities  is  in  substantial 
harmony  with  his  views. 

i  306.  Savigny's  analysis.— In  the  case  of  obligations 
the  question  is  to  ascertain  their  true  seat,  the  place 
where  an  obligation  is  localized  in  space ;  for  this  seat, 
this  place,  once  determined,  we  shall  know  to  the  juris- 
diction of  what  law  the  obligation  is  subjected.  The 
answer  to  this  question  involves  more  doubts  and  diffi- 
culties in  the  case  of  obligations  than  in  any  other 
matter,  and  this  for  the  following  reasons :  In  the  first 
place,  a  chose  in  action  is  of  an  invisible  nature  if  we  com- 
pare it  with  a  right  to  a  chose  in  possession,  which  con- 
cerns a  material  object  visible  to  our  senses.  We  should 
therefore  begin  by  giving  a  body  to  this  invisible  ele- 
ment of  a  chose  in  action.  The  essence  of  a  chose  in 
action,  such  as  a  contract,  a  claim,  etc.,  is  to  bring  to- 
gether two  difi^isrent  persons.    For  one  of  them  it  con- 
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stitutea  an  extension  of  his  power  over  another.  For 
the  other,  submission  to  another's  will.  According  to 
which  of  these  elements,  intimately  connected  although 
different,  should  we  determine  the  sttus  of  an  obliga- 
tion? Evidently  according  to  the  latter,  for  the  neces- 
sity of  the  act  imposed  upon  the  debtor  forms  the 
essence  of  the  obligation.  This  solution  finds  a  double 
confirmation  —  first,  in  the  great  influence  that  the  place 
of  performance  exercises  over  the  jurisdiction,  for  the 
performance  results  principally  from  the  act  of  the 
debtor,  then  in  the  relation  existing  between  the  local 
law  and  the  person  of  the  debtor  who  is  subjected  to 

it Every   contract   results  from   visible  facts; 

every  contract  is  performed  by  visible  facts.  Both 
necessarily  occur  at  some  place.  Thus  to  deteruriine 
the  situs  of  a  contract  and  the  law  governing  it,  we  have 
to  choose  between  tlie  place  where  the  contract  arose 
and  the  place  where  it  is  performed,  between  its  begin- 
ning and  its  end.  Looking  at  the  subject  in  a  general 
way,  to  which  of  the  two  shall  we  give  the  preference  ? 
It  will  not  be  to  the  first,  which  in  itself  is  an  acci- 
dental, fugitive  fact,  foreign  to  the  essence  of  the  con- 
tract as  well  as  to  its  development  and  final  efiect.  If 
the  place  where  a  contract  was  made  has  in  the  eyes  of 
the  parties  any  lasting  importance,  that  certainly  does 
not  result  from  the  mere  fact  of  its  execution,  but  from. 
other  circumstances,  showing  that  the  minds  of  the 
parties  were  expressly  directed  to  that  place.  But  it  is 
not  thus  with  the  place  of  performance,  for  perform- 
ance is  the  essence  of  the  contract  to  which  the  minds 
of  the  parties  were  directed.  Hence  the  place  of  per- 
formance should  be  regarded  as  the  sihis  of  the  con- 
tract, and  to  the  law  of  that  place  is  it  subjected.  Some 
authors,  indeed,  choose  in  preference  the  forum  coH" 
traciuSf  and  tlio  practical  errors  to  which  their  rule 
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leads  is  avoided  by  uumeroas  exceptions  which  de- 
stroy the  rule  itself.^ 

1   Savlgny,  System,  H  369, 870. 

§  807.  Same  snlideot,  continaed.— A  man  may,  how- 
ever, enter  into  obligations  outside  of  bis  domicile  under 
circumstances  which  may  authorize  tbe  creditor  to  be- 
lieve that  the  obligation  will  be  performed  in  the  place 
where  made.  Therefore,  when  a  contract  is  made  by  a 
party  during  an  absence  from  his  domicile,  we  must  seek 
to  discover  what  was  tlie  probable  design  of  the  parties 
concerning  its  execution.  For  instance,  when  a  public 
functionary,  or  a  deputy  in  a  legislative  assembly,  re- 
sides for  several  months  in  a  city,  and  there  contracts 
debts  for  the  deMy  needs  of  life,  there  can  be  no  doubt 
of  the  special  law  applicable  to  the  transaction.  The 
same  thing  may  be  said  of  similar  debts  contracted 
during  a  stay  at  a  watering  place.  But  on  the  other 
hand,  ifcommercial  affairs  are  concerned,  which  can 
only  be  completed  at  the  domicile  of  the  traveler,  the 
law  applicable  would  not  be  that  of  the  place  of  con- 
tract. ....  What  is  the  situs  of  the  contract  in  cases 
where  no  place  of  performance  is  designated,  and  where 
the  circumstances  do  not  authorize  us  to  conclude  that 
the  parties  intended  it  to  be  performed  in  the  place 
where  made?  Here  may  be  cited  the  case  mentioned 
by  Ulpian  of  a  contract  made  by  a  traveler  in  a  town 
where  he  is  delayed  for  a  short  time.^  In  the  absence 
of  any  indication  of  the  place  of  execution,  it  should 
be  assumed  that  the  party  will  perform  the  contract  at 
his  domicile  to  which  he  must  return.  This  case  should 
therefore  be  determined  precisely  as  if  the  contract  had 
been  made  by  the  party,  not  while  traveling,  but  at 
his  own  domicile When  a  manufacturer  or  mer- 
chant travels,  or  sends  out  a  traveling  agent,  to  take 
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orders,  and  contracts  in  consequence  to  deliver  mer- 
chandise, doubts  may  arise  as  to  where  we  should  put 
the  place  of  performance.  Delivery  in  fact  is  a  com- 
plex act  which  requires  a  certain  length  of  time.  To 
begin  with,  the  merchandise  is  shipped  by  the  seller, 
then  it  is  for  some  time  on  the  road,  and  finally  it 
comes  into  the  possession  of  the  buyer.  Here  we 
might  regard,  as  the  essence  of  the  obligation,  either 
the  shipment  of  the  article,  so  that  its  receipt  will  only 
be  an  ulterior  consequence  of  an  execution  already  per- 
fect, or  the  receipt,  so  that  the  shipment  would  only  be 
a  fact  preparatory  to  the  real  performance.  In  the  first 
case,  the  contract  is  performed  at  the  domicile  of  the 
vendor;  in  the  second,  at  the  domicile  of  the  buyer. 
Which  of  these  two  points  of  view  is  the  more  in  con- 
formity with  the  general  principles  of  law?  In  my 
opinion  it  is  the  first,  according  to  which  the  shipment 
constitutes  the  real  performance,  and  the  situs  of  the 
contract  is  at  the  domicile  of  the  seller.^ 

1  Dig.  5, 1, 19,  2  2. 

2  Savlgny,  System,  J  370. 

i  308.  Beisnineof  themlefl. — The  ^7t^  of  an  obligation 
is  placed  :  (1)  In  the  State  where  it  was  to  be  performed, 
according  to  the  special  intention  of  the  parties,  whether 
this  intention  is  shown  by  an  express  agreement  or  fol- 
lows from  the  nature  of  the  act  to  be  performed,  which 
does  not  admit  of  performance  elsewhere.  (2)  In  the 
absence  of  any  designation  of  a  place  of  performance, 
the  sittts  may  be  considered  as  being  in  the  place  where 
the  debtor  carries  on  his  business.  (3)  When  the  obli- 
gation results  from  a  particular  act  performed  by  the 
debtor  at  his  domicile,  that  is  its  situSf  so  that  a  subse- 
quent change  of  domicile  will  have  no  eflTect  upon  the 
law  applicable.    (4)  Apart  from  the  domicile  of  the 
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debtor,  the  place  where  the  contract  was  made  deter- 
mines the  law  applicable,  when,  under  the  clrcam- 
stances,  this  place  is  also  that  where  the  parties  intended 
that  the  obligation  should  be  performed.  (5)  In  the 
absence  of  all  the  preceding  conditions  the  law  appli- 
cable is  that  of  the  domicile  of  the  debtor.  All  these 
cases  may  be  reduced  to  the  general  principle  that  the 
place  of  performance  determines  the  law  applicable  to 
a  contract,  and  it  is  not  left  to  the  arbitrary  will  of  the 
plaintiff  to  change  that  law  by  suing  the  defendant  in 
any  forum  he  may  select.^ 
1   Savlgny,  System,  {  372,  pt  3. 

g  809.  The  law  of  the  place  of  performance.  —  A  contract 
is  governed,  so  far  as  its  validity  and  construction  are 
concerned,  and  the  rights  and  liabilities  of  the  parties 
under  it,  by  the  law  of  that  State  where,  according  to 
the  intention  of  the  parties,  express  or  implied,  it  was 
intended  to  be  performed.^  Where  no  place  of  per- 
formance is  mentioned  the  presumption  is  that  it  was 
to  be  performed  in  the  State  where  the  party  who  is  to 
do  the  act  resides.*  If  the  contract  is  valid  by  the  law 
of  the  place  of  performance,  it  is  valid  everywhere ;  if 
void  by  that  law,  it  is  "void  everywhere.'  Parties  are 
presumed  to  know  the  law  of  the  place  of  performance.* 
If  the  contract  is  legal  in  the  State  where  performed 
by  the  plaintiff,  and  illegal  in  the  State  where  suit  is 
brought  to  enforce  payment,  the  action  is  nevertheless 
maintainable,  provided  the  plaintiff  did  not  actively  aid 
the  defendant  in  violating  the  law  of  the  forum.*  A 
contract  for  the  sale  of  liquor  delivered  in  Massa- 
chusetts, and  valid  there,  may  be  enforced  in  New 
Hampshire  where  such  sales  are  prohibited.'  But  if 
the  plaintiff  has  aided  the  defendant  to  evade  the  law 
of  the  forum,  as  by  packing  the  liquor  in  a  way  to  es- 
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cape  detection,  he  cannot  recover.^  The  liability  of  a 
special  partner,  under  a  partnership  made  in  one  State, 
is  governed  by  the  law  of  that  State  in  actions  brought 
in  other  States.^  Where  money  is  borrowed  from  plaiut- 
iff  in  one  State  and  is  to  be  repaid  there,  the  fact  that 
the  evidence  of  indebtedness  is  signed  by  the  borrower 
In  another  State  is  immaterial,  and  the  contract  is  gov- 
erned by  the  law  of  the  former  State.'  Where  a  broker 
and  his  customer  both  reside  in  Pennsylvania,  and 
the  broker  makes  wagering  contracts  for  the  customer 
in  other  States,  to  be  settled  for  inter  partes  in  Penn- 
sylvania, and  sues  in  Maryland  to  recover  his  advances, 
his  rights  are  governed  by  the  law  of  Pennsylvania.'* 
A  married  woman  residing  in  Massachusetts  executed 
there  a  guaranty  to  plaintiff  in  Maine,  which  was  valid 
by  the  law  of  the  latter  State  and  invalid  by  the  law 
of  the  former.  The  guaranty  was  of  the  debts  of  the 
maker's  husband  incurred  by  shipments  made  by 
plaintiff  in  Maine.  In  an  action  on  the  contract  iu 
Massachusetts  it  was  held  that  the  guaranty  was  to  be 
performed  iu  Maine  and  sliould  therefore  be  governed 
by  the  law  of  that  State.^^ 

1  Prltchard  v.  Norton,  106  U.  S.  124, 138, 137;  Robinson  v.  Qaeen,  87 
Tenn.  445;  10  Am.  St.  Rep.  6!K);  Morris  v.  Hockaday,  94  N.  C.  286;  65 
Ana.  Rep.  607;  Browning  v.  Merritt.6l  lud.  425;  Gray  v.  State,  72  Ind, 
5«7;  Pecks  v.  Mayo,  14  Vt.  33;  Cutler  v.  Wright.  22  N.  Y.  472;  Jewell 
V.  Wright,  30  N.  Y.  259;  Dickinson  v.  Edwards,  77  N.  Y.  573;  33  Am. 
Rep.  671;  Strieker  v.  Tinkhana,  35  Ga.  176;  89  Ana.  Dec.  280:  Harrison 
V.  Edwards,  12  Vt.  648;  36  Am.  Dec.  364;  Kennedy  t .  Knight,  21  Wis. 
olO;  94  Am.  Dec.  543;  Galliano  v.  Pierre,  18  I^.  An.  10;  89  Am.  Dec. 
643;  Andrews  v.  Pond  13  Peters,  78;  Dalton  v.  Murphy,  30  Miss.  65; 
De  Sobry  v.  De  Laistre,  2  Har.  &  J.  191;  Cox  v.  United  States,  6  Peters, 
172. 

2  Jones  v,  Perkins,  29  Miss.  139;  64  Am.  Dec.  136;  Lewis  v.  Head- 
ley,  36  111.  433;  87  Am.  Dec.  227;  Morris  v.  Hockaday,  94  N.  C.  286;  55 
Am.  Rep.  607;  Cubbedge  v.  Napier,  62  Ala.  518;  Benners  v.  Clemens, 
58.  Pa.  St.  24. 

8  Corcoran  v.  Powers,  6  Ohio  St.  19;  Mumford  v.  Canty,  50111.  370; 
99  Am.  Dec.  625;  Ivey  v.  Lalland,  42  Miss.  444;  97  Am.  Dec.  475;  White 
V.  Hart,  13  Wall.  646;  Eubanks  v.  Banks,  o4  Ga.  407;  Williams  v.  Carr, 
80  N.  C.  294;  Eastwood  v.  Kennedy,  44  Md.  572;  cases  in  note  I,  «t<pra. 

4  McAllister  v.  Smith,  17  111.  328;  65  Am.  Dec.  661;  Lewis  v.  Head- 
ley,  36  111.  433;  87  Am.  Dec.  227. 
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6  Fefneman  v.  Sachs,  33  Kan.  621;  52  Am.  Rep.  647;  Tracy  v.  Tal- 
madge,  14  N.  Y.  162;  67  Am.  Dec.  132;  Hill  v.  Speer,  60  N.  H.  253;  9 
Am.  Rep.  205;  Webber  v,  Donnelly,  33  Mich.  460. 

6  Smith  V.  Godfrey,  28  N.  H.  379;  61  Am.  Dec  617. 

7  Fisher  v.  Lord,  63  N.  U.  514;  cases  in  note  6,  supra. 

8  King  V.  Sarria,  69  N.  Y.  24;  25  Am.  Rep.  128. 

9  Hill  V.  Chase,  143  Mass.  129. 

10  Stewart  v.  SchaU,  66  Md.  297. 

11  Mlillken  v,  Pratt,  126  Mass.  374;  28  Am.  Hep.  241.  See,  also. 
Robinson  v.  Queen,  87  Tenn.  445;  10  Am.  St.  Rep.  690.  The  case  of 
Bank  of  lia.  v.  Williams,  46  Miss.  618;  12  Am.  Rep.  319,  may  be  re- 
garded as  exceptional,  the  contract  there  having  been  made  under 
a  power  contained  in  the  charter  of  a  corporation. 

i  810.  Capacity  of  parties. — The  continental  rule  is 
that  the  capacity  of  parties  to  contract,  as  affected  by 
infancy,  coverture,  etc.,  depends  upon  the  law  of  their 
domicile.  But  the  American  rule  is  that  the  capacity 
of  a  party  to  make  a  contract,  as  well  as  its  validity,  is 
to  be  determined  by  the  law  of  the  place  where  the  con- 
tract is  to  be  performed.^  This  was  formerly  thought 
to  be  the  law  of  England  also,^  but  in  a  recent  English 
case  it  was  said,  obiter  :  "  As  in  other  contracts,  so  in  that 
of  marriage,  personal  capacity  must  depend  on  the  law 
of  the  domicile.*"  Questions  relating  to  marriage  and 
legitimacy  depend  upon  principles  different  from  those 
affecting  capacity  in  other  respects.^  The  capacity  of 
corporations  depends  both  upon  the  law  of  their  domi- 
cile defining  their  powers  and  upon  the  law  of  the 
place.* 

1  Saul  V.  His  Creditors,  5  Martin  N.  S.  569;  16  Am.  Dec.  212; 
Thompson  v.  Ketcham,  8  Johns.  190;  6  Am.  Dec.  332;  Qibson  v. 
Sublett,  83  Ky.  596;  Milliken  v.  Pratt,  125  Mass.  374;  28  Am.  Rep.  241 ; 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18;  Evans  v.  Cleary,  125  Pa.  St.  204; 
11  Am.  St.  Rep.  »8fl.  It  is  said  In  Wharton  on  Conflict  of  Laws,  ?  101, 
that  statutes  which  destroy  capacity  are  disfavored  internationally, 
while  those  which  protect  it  are  favored.  No  such  distinction  is 
recognized  by  the  above  cited  cases.  See,  also,  article  on  the  "  Ef- 
fect of  Domicile  upon  Capacity,"  21  Alb.  L.  J.  407. 

2  Male  v.  Roberts,  3  Esp.  163;  Story  on  Conflict  of  Laws,  {  82. 

3  Sottomayor  v.  de  Barros,  Law  R.  3  P.  D.  1. 

4  Kinney  v.  Common w.  30  Gratt.  858;  MUler  v.  Miller,  91  N.  Y. 
315;  43  Am.  Rep.  669. 
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5  Starkweather  v.  American  Bible  Roc.  72  111.  50;  22  Am.  Kep.  183; 
Liverpool  Ins.  Go.  v.  MaHsachusetts,  10  Wall.  666;  Cowell  v.  Springs 
Co.  100  U.  S.  56. 

i  811.  Exception  to  the  rnle  gOTerning  the  Talidity  of 
oontraots. — The  general  rule  that  when  a  contract  is  to 
be  performed  in  a  partioalar  State,  the  law  of  that  State 
will  be  applied  to  its  construction,  etc.,  in  every  forum 
in  which  a  question  concerning  it  may  arise,  is  founded, 
not  on  strict  right,  for  the  laws  of  no  State  have  per 
86  any  extraterritorial  effect,  but  upon  comity.  This 
comity,  however,  yields  when  opposed  to  the  positive 
law  or  policy  of  the  State  of  the  forum.  Therefore,  a 
contract  valid  where  made  and  to  be  i>erformed  will 
not  be  enforced  elsewhere  if  contra  bonos  mores,  or 
against  the  policy  of  the  State  of  the  forum,  or  opposed 
to  the  interests  of  the  citizens  of  that  State.^  So  a  stock- 
gambling  contract,  valid  in  the  Stale  where  made,  will 
not  be  enforced  in  another  State  where  such  contracts 
are  illegal.'  Where  money  is  due  to  a  wife  in  a  State 
whose  law  does  not  permit  a  wife's  prox>erty  to  be  at- 
tached for  her  husband's  debts,  the  fact  that  the  wife  is 
domiciled  in  another  State  where  the  rule  of  law  is  dif- 
ferent will  not  authorize  an  attachment  in  the  former 
State.*  An  assignment  for  the  benefit  of  creditors,  valid 
according  to  the  law  of  the  domicile  of  the  assignor,  has 
been  often  held  invalid  as  to  the  property  situated,  and 
the  creditors  residing,  in  another  State,  because  opposed 
to  the  policy  of  the  law  of  the  latter  State  and  injurious 
to  its  citizens.* 

1  Jones  V.  Surprise,  M  N.  H.  243;  Mumford  v.  Canty,  60  HI.  870;  !» 
Am.  Dec.  526;  City  Bank  v.  Perkins,  29  N.  Y.  654;  86  Am.  Deo.  332: 
Parsons  v.  Trask,  7  Gray,  473;  66  Am.  Deo.  602;  Smith  v.  Godfrev,  28 
N.  H.  379;  61  Am.  Dec.  617;  Buckner  v.  Watt,  19  La.  216:  36  Am.  Dec. 
671:  Blanchard  v.  Bussell,  13  Mass.  1:  f  Am.  Dec.  106;  Edgerly  v.  Bush. 
ai  N.  Y.  199.  .        «      ^  . 

2  Fla^  V.  Baldwin,  38  N.  J.  Eq.  219;  48  Am.  Rep.  808. 

3  Smith  V,  McAtee.  27  Md.  420;  02  Am.  Dec  642. 

4  Sec  p08t,  II  337,  et  seq. 
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J  812.  SitTui  of  debts.  —  Some  of  the  earlier  oases  faeld 
that  a  debt  has  no  situs,  but  follows  the  domicile  of  the 
creditor  to  whom  due.'  But  the  better  view  is  that  for 
most  purposes  a  debt  is  located  where  the  debtor  re- 
sides.' Debts  due  by  a  corporation  for  dividends  are 
situated  at  the  domicile  of  the  corporation,  and  a  pay- 
ment thereof  valid  by  the  law  of  that  domicile  is  valid 
everywhere.'  A  debtor  is  not  required  to  go  out  of  his 
State  to  seek  his  creditor.*  A  valid  assignment,  how- 
ever, of  a  debt  may  be  made  according  to  the  law  of 
the  creditor's  domicile,^  except  in  the  case  of  the  public 
fiends,  shares  of  stock  in  corporations,  etc.^  which  mus^ 
be  made  according:  to  the  law  of  the  domicile  of  the 
corporation.^  The  existence  and  amount  of  a  debt  is 
generally  to  be  determined  by  the  law  of  the  place 
where  payable.^  But  when  a  debt  payable  in  one  8tato 
or  country  is  sued  for  and  recovered  in  another,  the 
plaintiff  is  not  entitled  to  recover  the  amount  of  ex- 
change necessarj''  to  place  the  sum  in  the  country 
where  payable.*  For  the  purpose  of  founding  admin- 
istration debts  are  assets  at  the  domicile  of  the  debtor, 
and  the  locality  of  the  debt  for  this  purpose  is  not  af- 
fected by  the  existence  of  an  instrument  of  .writing  pay- 
able elsewhere.'  And  so  for  purposes  of  attachment 
a  debt  is  located  at  the  residence  of  the  debtor.  Where 
the  maker  of  an  unindorsed  promissory  note  resides  in 
one  State,  and  the  note  is  seized  and  sold  in  another 
under  an  attachment  against  the  payee  as  an  abscond- 
ing debtor,  no  rights  are  acquired  by  the  purchase  of 
the  note  itself.^® 

1  Atwood  V.  Protection  Ins.  Co.  14  Conn.  535;  Thome  v.  Watklns, 
2  Ves.  Sr.  36;  Story  on  Conflict  of  Laws,  ?  382.  Of.  Wilklns  v.  Ellett, 
9  Wall.  740,  743. 

2  Owen  v.  Mfller,  10  Ohio  St.  136;  75  Am.  Dec.  502;  Chapman  v 
Kobertson,  6  Paige,  827;  SI  Am.  Dec.  264;  Consequa  v.  Fannini?,  fi 
Johns.  511.    The  debtor  mav  of  course  be  sued  in  any  Jurisdiction: 
Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497, 
And  see  post,  1 322. 

BbaxT.  p.  p.  —  87. 
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8  Graham  v.  First  Nat.  Bank,  84  N.  Y.  393;  38  Am.  Bep.  528.  Cf, 
N.  E.  Mut.  Life  Ins.  Co.  v,  Woodworth.  HI  U.  S.  138. 146. 

4  Jones  v.  Perkins,  29  Miss.  139;  64  Am.  Dec.  136. 

5  CJampbell  v.  Brown,  64  Iowa,  425;  52  Am.  Bep.  446;  Levy  v. 
Levy,  78  Pa.  St.  607;  21  Am,  Bep.  35;  Petersen  v.  Chemical  Bank,  32 
N.  Y.  21;  88  Am.  Dec.  298;  Low  v.  Burrows,  12  CaL  181.  See  comtrat 
Dial  V.  Gkiry,  14  S.  C.  573;  37  Am.  Bep.  737. 

6  Dow  V.  Gould  etc.  Co.  81  CaL  629.    See  pose,  {  820. 

7  Balllster  v.  Hamilton,  3  La.  An.  401;  anttt  \  309. 

8  Martin  v.  Franklin,  4  Johns.  124;  Adams  r.  Cordis,  8  Pick.  280. 
Bee  Grant  i;.  Healey,  3  Sum.  523,  contra. 

9  W^yman  v.  Halstead,  109  T7.  8.  654;  post,  ch.  26.  i 
10    Owen  V.  Miller,  10  Ohio  St.  1C6;  75  Am.  Dec.  502. 

§  318.    Negotiable  instrnments. — There  is  considerable 
conflict  of  authority  as  to  what  law  should  be  applied 
in  determining  the  liabilities  of  the  different  parties, 
wlien  a  negotiable  instniiiient  is  made  in  one  State  and 
payable  or  indorsed  in  another.    The  rules  established, 
however,  by  the  weight  of  authority  support  the  prin- 
ciple advanced  in  this  chapter,  tliat  the  particular  law 
applicable  depends  upon    the  place  of  performance. 
In  the  case  of  promissory  notes,  the  law  of  the  place  of 
payment,   being  that  of  performance,  governs  as  to 
presentment,  notice,  etc.,  and  the  liability  of  the  maker 
generally.^    So  a  note  made  in  one  State  and  payable 
there,  but  sent  by  mail  to  tlie  payee  in  another  State, 
is  governed  by  the  law  of  the  former  State,  and  in  a 
suit  on  it  in  the  latter  State,  the  maker  is  entitled  to  the 
benefit  of  any  defense  he  would  have  under  the  law 
of  the  former,^    The  right  of  a  holder  to  sue  tlio  maker 
on  a  note  indorsed  to  him  in  another  State  is  determined 
by  the  law  of  the  State  where  payable.'    Some  cases 
have  ruled  that  so  far  as  tlie  liability  of  indorsers  is 
concerned,  a  note  is  governed  by  the  law  of  the  place 
where  the  indorsed  note  is  delivered  to  the  holder,  and 
not  by  the  law  either  of  the  place  of  indorsement  or  of 
the  place  of  payment.*    These  cases  proceed  upon  the 
theory  that  a  note  being  nothing  until  deliverj'-,  that  is 
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the  effective  act,  and  its  consequences  should  be  gov- 
erned by  the  lex  loci  contracttLS.  Bat  an  indorsement 
is  not  so  much  an  act  as  a  promise.  I  venture  to  sug- 
gest that  tiiese  cases  err  in  assuming  that  tiie  mere  fact 
that  a  promise  happens  to  be  made  in  a  particular  State 
is  always  of  controlling  weight  in  determining  the  law 
by  which  it  should  be  governed.  Suppose  the  indorsed 
note  iiad  been  delivered  upon  the  railroad  train  referred 
to  in  section  305,  would  it  be  said  that  the  law  of  the 
State  where  tlie  delivery  was  actually  made  should  be 
applied?  The  logical  view  and  that  held  by  many 
cases  is  that  an  indorsement  is  a  new  contract ;  that  the 
promise  of  the  indorser  is  to  pay  at  his  domicile  in  the 
event  of  dishonor;  and  that  therefore  the  liability  of 
an  indorser  Is  governed  by  the  law  of  his  domicile, 
which  is  the  place  of  liis  performance.* 

1  Hunt  V.  Standart,  15  Ind.  33:  77  Am.  Dec.  79,  n.,  87;  Emanuel  v. 
White,  34  Miss.  5fl;  69  Am.  Dec.  ;«5:  Emerson  v.  Patrtdge,  27  Vt.  8;  82 
Am.  Dec.  617;  Price  v.  Smith,  11  Gray,  38;  De  Wolf  v.  Johnson,  10 
Wheat  367. 

2  Shoe  &  Leather  Nat.  Bank  v.  Wood,  142  Mass.  56& 

8  Woodruff  V.  HUl,  116  Mass.  310.  See,  also,  In  re  Marseilles  Ex- 
tension etc.  Co.  30  Ch.  D.  598. 

4  YouHK  t».  Harris,  14  Mon".  B.  556;  61  Am.  Dec.  170;  Stanford  u, 
Pruet,  27  Ga.  243;  73  Am.  Dec.  734;  Ck)ok  v.  LItrhfleld,  6  Sand.  3o0, 
Davis  V.  Coleman,  7  I  red.  424:  Gray  t'.  Ralney,  8')  111.  221;  81  Am.  Rep. 
76.    Of.  Overton  v.  Bolton,  9  Helsk.  762;  24  Am.  R^p.  367. 

6  Huntv.  Standart,  15  Ind.  'X^^  77  Am.  Dec.  79;  Browning  v.  Mer- 
rltt,  61  Ind.  430;  Nichols  v.  Porter,  2  W.  Va.  13;  94  Am.  Dec.  501;  Mus- 
sou  V.  Lake,  4  How.  262. 

I  314.  Same  snbject — Bills  of  exchang^o.  —In  the  case  of 
bills  of  exchange  drawn,  accepted,  and  indorsed  in  dif- 
ferent States,  wo  should,  upon  principle,  regard  each  of 
these  three  tilings  as  independent  acts,  to  be  performed 
in  the  States  where  the  drawer,  acceptor,  and  indorser 
reiapectivelj'^  reside.  The  liability  of  the  drawer  there- 
fore, as  dependent  upon  presentment,  notice,  and  other 
defenses,  is  governed  by  the  law  of  his  domicile,  that 
being  the  place  of  performance  of  his  contract,  which  ia 
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to  pay  in  the  ev^&t  of  dishonor.^    ^Ut  other  cases  hold 
that  the  presentment,  etc.,  is  governed  by  the  law  of 
the  place  of  payment.'    The  liability  of  tlie  acceptor  or 
drawee  is  determined  by  the  law  of  the  State  whore  the 
bill  is  payable,  the  lex  loci  solutionis,^    But  the  fact  of 
acceptance  may  depend  upon  the  law  of  the  place  where 
made.*    There  is  more  difficulty  concerning  the  law 
that  governs  the  liability  of  an  indorser ;  but  accord  • 
ing  to  the* weight  of  authority,  that  law  is  the  law  of  his 
domicile,  for  that  is  the  place  whore  he  is  expected  to 
perform  his  contract.*    Other  cases,  however,  hold  that 
presentment,  etc.,  according  to  the  lex  loci  solutionis  is 
good  as  against  an  indorser  *   The  validity  of  an  in- 
dorsement, as  giving  the  indorsee  a  title  against  the 
drawee,  is  determined  by  the  place  of  payment,  for  the 
indorser's  liability  is  not  thereby  affectei' 

1  Allen  V.  Merchants'  Bank,  22  Wend.  215;  34  Am.  Dcc,289;  CraW' 
ford  V.  Branch  Bank,  6  Ala.  li;  41  Am.  Dec.  33;  Hunt  v.  Standart,  15 
Ini.  88;  77  Am.  Dec.  79;  Freese  ads.  Brownell,  35  N.  J.  L.  285;  10  Axn. 
Bep.  2:^9.    Cf.  Huse  v.  Hamblin,  29  Iowa,  5DI. 

2  Bothschlld  v.  Onrrle,  1  Q.  B.  43;  CoflTman  v.  Bank  of  Kentuckv, 
41  Miss.  212;  90  Am.  Dec.  371.  Chalmers  says:  "  Where  laws  conflict* 
the  validity  of  a  notice  of  dishonor,  both  as  to  form  and  time.  Is 
(probably)  determined  by  the  law  of  the  place  where  the  notkre  is 
riven:"  Chalmers  on  Bills  etc.  §  202,  citing,  Hlrschfield  v.  Smith. 
Law  B.  1  C.  P.  310;  Home  v.  Bouqaette,  3  Q.  B.  D.  514. 

8  Webster  v.  Howe  Machine  Co.  54  Conn.  394:  Hunt  v.  Standart* 
15  Ind.  33;  77  Am.  Dec.  79.  But  see  Tllden  v.  Blair,  21  Wall.  241,  as  to 
an  accommodation  acceptance. 

4    Scudder  v.  Union  Bank,  91  U.  S.  406;  ante,  {  301. 

6  Musson  V.  Lake,  4  How.  262;  Aymar  v.  Sheldon,  12  Wend.  439; 
27  Am.  Dec.  187;  Hunt  r.  Standart,  15  Ind.  38;  77  Am.  Dec.  79;  Brown- 
ing V.  Merritt,  61  Ind.  430:  Powers  v.  Lynch,  3  Mass.  77;  Case  v.  Heflf- 
ner.  10  Ohio,  184;  Artisans'  Bank  v.  Park  Bank,  41  Barb.  599, 602.  See 
comment  in  last-named  case  on  Lee  v,  Selleck,  33  N.  Y.  615:  and  also 
Vanzant  v.  Arnold,  31  Ga.  210;  Traboe  v.  Short,  18  La.  An. 257:  Hatcher 
V.  McMorlne,  4  Dev.  122;  Hyatt  v.  Bank  of  Kentucky,  8  Ba^,  19a. 

6  BoTiquette  v.  Overman,  Law  B.  10  Q.  B.  526. 

7  Everett  v,  Vendryes,  19  N.  Y.  436;  In  re  Marseilles  F.xtenslon 
etc  Co.  30  Ch.  D.  596. 

2  815.  Interest  on  ehoses  in  action. — The  general  rule 
is  that  interest  upon  contracts  for  the  payment  of 
money,  whether  evidenced  by  negotiable  instrumenta 


437  CHosEs  IX  ACTION.  i  815 

or  not,  is  governed,  as  to  the  amount  of  interest,  usury, 
etc.,  by  the  law  of  the  place  of  payment.^  When  no 
place  of  payment  is  speoified,  then  the  law  of  the  place 
where  made,  being  that  where  the  debt  is  presumably 
payable,  is  applied.^  Many  cases,  however,  hold  that 
the  parties  may  agree  upon  the  rate  of  interest  allowable, 
either  by  the  place  where  the  contract  is  made  or  by 
the  place  where  it  is  payable,  and  that  effect  will  be 
given  to  their  contract.'  These  cases  proceed  upon  the 
theory  that  a  contract  may  be  governed  at  the  ^ame 
time  and  upon  the  same  point  by  two  different  systems 
of  law,  one  that  of  the  place  of  making,  and  the  other 
that  of  the  place  of  performance.  Parties  are  thus 
allowed  to  contract  in  one  State  to  do  in  another  State 
an  act  unlawful  by  the  statute  of  that  State,  providecl 
it  is  lawful  in  the  State  where  the  contract  is  made. 
This  is  contrary  to  the  general  rule  that  no  State  will 
•enforce  foreign  contracts  which  are  opposed  to  the 
policy  of  its  law.*  The  exception  has  probably  been 
made  in  the  case  of  interest  on  choses  in  action,  for  the 
purpose  of  avoiding  the  hardships  of  the  economically 
unsound  usury  laws  of  some  of  the  States.  It  is  said  to 
be  subject  to  the  qualification  that  the  parties  act  in  good 
faith,  and  that  the  form  of  the  transaction  is  not  adopted 
to  disguise  its  real  character.*  But  whenever  the  rate 
of  interest  stipulated  for  is  higher  than  that  allowed  by 
the  lex  loci  solutionis^  this  form  of  the  transaction  is 
always  adopted  to  escape  the  operation  of  that  law, 
Some  cases  hold  that  when  the  note  contains  no  stipu' 
lation  as  to  interest,  that  will  be  determined  by  the  lex 
/ori.^  A  statute  providing  for  a  forfeiture  of  the  prin- 
cipal of  the  debt,  if  usury  is  exacted,  is  a  penalty  unen- 
forcible  in  other  States.^ 

1  Dickinson  v.  Xklwards,  77  N.  Y.  878;  88  Am.  Rep,  671:  Jewell  v, 
"Wriffht,  30  N*.  Y.  260:  FannirtR  r.  (^onsequa,  17  Johns.  611;  8  Am.  Dec. 
442;  BowmAU  v.  Miller,  26  Qratt.  331;  18  Am.  Rep.  686;  Bank  v. 


J  816  OONFLTCfT  OP  LAWS  438 

Young,  37  Mo.  398;  Mills  v.  Wilson,  88  Pa.  St.  118;  Stickney  v.  Jordan, 
58  Me.  106;  4  Am.  Rep.  251;  Thornton  v.  Dean,  19  S.  (X563;  45  Am. 
Rep.  796;  Iron  Co.  v.  Burkam,  10  Mich.  288;  Sheldon  v.  Haxtun,  91 
N.  Y.  124;  Kellogg  v.  Miller,  13  Fed.  Rep.  19& 

2  Morris  t;.  Jlockaday.  94  N.  C.  286;  65  Am.  Rep.  607;  Kopelke  v. 
Kopelke,  112  Ind.  435;  Gray  v.  State,  72  Ind.  567. 

.^  Miller  V.  Tiffany,  1  WalL  298;  Cromwell  v.  Ctonnty  of  Sac,  9S 
U.  8.  51.  61;  Kilgore  v.  Dempsey,  25  Ohio  St.  413;  18  Am.  Rep.  306; 
Pecks  V.  Mayo,  14  Vt  3.^;  Bank  of  Louisville  v.  Yoong,  37  Mo.  308: 
Depau  V.  Humphreys,  8  Martin  N.  S.  l;  Chapman  v.  Robertson,  ft 
Paige,  627;  Butters  v.  Olds,  II  Iowa,  1. 

4  Ante,  i  311. 

5  Pancoast  t*.  Ins.  Co.  79  Ind.  172;  Miller  v.  Tiffany,  I  WalL  296,, 

810. 

6  Aver  v.  Tilden,  15  Gray,  178;  77  Am.  Dec.  365.  Contra,  Ex  partft 
Heidelback,  2  Low.  526. 

7  Lindsay  v>.  Hill,  66  Me.  212;  22  Am.  Rep.  564.    See  pott,  1 326» 

i  816.  Evidence  of  the  law  of  another  State. — We  have 
seen  that  the  validity,  coDstrnction,  etc.,  of  a  contract 
or  other  chose  in  action  is  governed  by  the  law  of  the 
State  where  it  was  intended  to  be  performed.^  An  ex- 
ception is  made  to  this  rule  so  far  as  the  remedy  and 
procedure  is  concerned,  for  that  is  held  to  be  governed 
by  the  law  of  the  forum. ^  In  suits  instituted  in  States 
other  than  that  of  the  place  of  performance,  it  is,  there- 
fore, necessary  to  apply  a  law  which  is  not  that  of  the 
forum,  and  certain  rules  have  been  adopted  for  the 
purpose  of  ascertaining  what  that  law  is.i  Courts  of 
the  United  States,  when  exercising  original  jurisdic- 
tion, take  judicial  notice  of  the  laws  of  all  of  the  States.' 
But  the  courts  of  one  State  will  not  take  judicial  notice 
of  the  laws  of  another ;  they  must  be  proved  as  facts.* 
The  so-called  unwritten  law  of  another  State  must  be 
proved  by  the  testimony  of  experts;  the  written  law 
by  the  printed  and  authorized  statutes.*  The  construc- 
tion put  upon  a  statute  in  the  State  of  its  origin  will  be 
followed  in  otlier  States.*  In  the  event  of  a  conflict  of 
evidence,  the  factum  of  a  foreign  law  is  for  the  jury  to 
find  upon  the  evidence,  but  it  is  for  the  court  to  con- 
strue it  and  to  direct  the  jury  as  to  its  force  and  efieet.^ 
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The  courts  of  all  States  take  judicial  notice  of  the  acts 
of  Congress  and  public  treaties.^ 

1  Ante,  {  309. 

2  Post,  I  SIS. 

3  Chicago  A  Alton  Bailroad  v.  Wiggins  Ferry  Co.  119  U.  S.  615; 
Ballroad  Co.  v.  Bank  of  Ashland,  12  Wall.  226;  Owings  v.  Hull,  9 
Peters,  607;  Bennett  v.  Bennett,  Deady,  309.  But  not  on  appeal  from 
State  courts:  Hanley  v.  Douoghue,  116  U.  S.  1. 

4  Hale  v.  New  Jersey  Steam  Nav.  Co.  15  Conn.  539;  39  Am.  Dec. 
898;  BufTord  v.  HoUlman,  10  Tex.  560;  60  Am.  Dec.  223;  Pelton  r.  Plat- 
ner,  13  Ohio  St.  209;  42  Am.  Dec.  197;  Muhling  v.  Sattler,  3  Met.  286; 
77  Am.  Dec.  172;  Brimhall  v.  Van  Campen,  8  Minn.  13;  82  Am.  Dec. 
118;  Thrasher  v.  Everhart,  3  Gill  &  J.  2.T4;  Wilson  v.  Carson,  12  Md. 
64;  Consolidated  etc.  Co.  v.  Ca8hon,'4I  Md.  60;  Champion  v.  Wilson, 
64  Ga.  184;  Meyer  v.  McCabe,  73  Mo.  2.36;  Donegan  v.  Wood,  49  Ala. 
242;  20  Am.  Kep.  275;  Hyman  v.  Bayne,  83  111.  256;  Ames  v.  McCam- 
ber,  124  Mass.  185. 

6  Tenant  v.  Tenant,  110  Pa.  St.  478;  De  Sobey  v.  De  Lalstre,  2  Har. 
A  J.  192;  3  Am.  Dec.  5:i5;  Harryman  v.  Roberts,  52  Md.  64;  Smith  v. 
Potter,  27  Vt.  304;  65  Am.  Dec.  198;  Penobscot  etc.  Co.  r.  Bartlett,  12 
Gray,  244;  71  Am.  Dec.  753;  People  v.  Lambert,  5  Mich.  349;  72  Am. 
Dec.  49;  People  v.  Calder,  .30  Mich.  88;  Phillips  v.  Gregg,  10  Watts,  158; 
86  Am.  Dec.  158;  Clarke  v.  Bank  of  Misa.  10  Ark.  516;  52  Am.  Dec.  248; 
Owen  V.  Boyle,  15  Me.  147;  82  Am.  Dec.  14a;  note  to  State  v.  Twitty, 
11  Am.  Dec.  785. 

6  Jessup  V.  Carnegie,  80  1^,  Y.  441;  86  Am.  Rep.  643;  Stevenson  i». 
Payne,  lrt'>  Mass.  37fi:  Grant  v.  Clay  Coal  Co.  80  Pa.  St.  208;  Niagara 
Bank  v.  Baker,  15  Ohio  St.  68. 

7  Cecil  Bank  v.  Barry,  20  Md.  187;  83  Am.  Dec.  65.3;  Charlotte  v. 
Chouteau,  33  Mo.  194;  Jones  r.  Lanrv,  2Tex.  .342;  Moore  v.  Gwynn,  5 
Jred.  187;  Kline  t'.  Baker,  99  Mass.  2.')3;  Sheffield  v.  Otis,  107  Mass.  282; 
£ly  V.  James,  123  Mass.  36. 

8  Bayly  v.  Chubb,  16  Gratt  284;  Mlms  v.  Schwartz,  37  Tex.  18; 
Morris  v.  Davidson,  49  Ga.  361. 

§  817.  Same  snbjeot — Presumptioiis.  — The  doctrine  of 
some  cases  is  that  when  no  evidence  lias  been  offered 
of  the  .law  of  another  State  whioh  should  govern  the 
case,  the  common  law  will  be  presumed  to  exist  t^ere, 
unless  it  be  a  State  whose  jurisprudence  is  founded 
upon  the  civil  law.*  Other  cases  hold  that  in  the  ab- 
sence of  such  evidence  the  law  of  the  other  State  will 
be  presumed  to  be  the  same  as  that  of  the  forum.* 
There  is  therefore  some  doubt  whether,  in  a  case  where 
a  statute  of  the  forum  has  altered  the  common-law  ap- 
plicable to  the  controversy,  and  no  evidence  has  been 
given  as  to  the  law  of  the  other  State  upon  the  subject, 
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ttie  law  of  the  foruia  would  be  applied,  as  the  last-men- 
tioned cases  say,  or  whether,  in  obedience  to  the  pre- 
samption  referred  to,  the  common  law  would  be  applied. 
The  true  view  is,  I  think,  tliat  presented  in  the  follow- 
ing extract  from  a  recent  opinion :'  "  Undoubtedly  the 
case  was  to  be  tried  in  accordance  with  the  law  of  this 
State,  in  tlie  absence  of  proof  of  any  other  law.  *  It  is  a  " 
well-settled  rule,'  say  the  court  of  appeals  of  New  York, 
'founded  on  reason  and  authority,  that  the  lex  fori,  or 
in  other  words,  the  laws  of  the  country  to  whose  courts 
a  party  appeals  for  redress,  furnish  in  all  cases,  prima 
facie,  the  rule  of  decision ;  and  if  either  party  wants 
the  benefit  of  a  different  rule  (as  for  instance,  the  lex 
domicilii,  lex  loci  contractus,  or  lex  loci  rei  sites),  he  must 
aver  and  prove  it ;  the  courts  of  a  country  are  pre- 
sumed to  be  acquainted  with  their  own  laws,  but  those 
of  other  countries  are  to  be  averred  and  proved  like 
other  facts  of  which  courts  do  not  take  judicial  notice.*  * 
And  the  rule  is  similarly  stated  in  a  recent  English 
case  :  *  A  party  who  relies  upon  a  right  or  an  exemption 
by  foreign  law  is  bound  to  bring  such  law  properly 
before  the  court,  and  toestablisli  it  in  proof ;  otherwise, 
the  court  (not  being  entitled  to  notice  such  law  without 
judicial  proof)  must  proceed  according  to  the  law  of 
England.'  *  It  is  often  said  that  in  the  absence  of  proof 
to  the  contrary  the  court  will  presume  the  foreign  law 
to  be  tiie  same  as  the  domestic  law.  But  we  think  the 
above  is  the  better  way  of  stating  the  rule.  The  result 
is  the  same."* 

1  Buchanan  v.  Hibbard,  119  Tnd.  188;  Thompson  v.  Monrow,  2 CaL 
99;  56  4ra.  Dec.  318;  Dunn  v.  Adams,  1  Ala.  527:  35  Am,  Dec.  42;  Bly- 
stone  V.  Burgett,  10  Ind.  28;  fi8  Am.  Dec.  668;  Connor  »».  Trawlck,  87 
Ala.  289;  79  Am.  Dec.  58.  In  Ormes  v.  Dauchy,  82  N.  Y.  443;  37  Am. 
Rep.  533,  It  was  held  that  a  contract  made  In  New  York  to  advertise 
In  Virsrlnla  a  lottery  to  be  drawn  in  Virirtnla  would  not  be  held  In- 
valid, in  the  abspnce  of  any  proof  of  a  law  of  Virginia  prohibiting 
lotteries.  This  riiMner  seoms  to  be  Inconsistent  with  the  case  ot 
Monroe  v.  Douglass,  5  N.  Y.  447,  cited  infra. 
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2  Manteos  v.  Tjaah.  SI  CaL  832;  "BfadiAkaw  v,  Mayfietd,  18  Tex.  21 ; 
Bape  V.  Wheaton,  9  WJs.  328;  76  Am.  Dec  2fi9;  Petersen  v.  Chemical 
Bank,  S2  N.  Y.  21:  88  Am.  Dec.  298;  Allen  v.  Allen,  6  Rob.  (La.)  104:  39 
Am.  Dec.  553;  Haden  v.  Ivey,  51  Ala.  381;  Johnson  v.  Johnson,  80  Mo. 
72;  Fanska  v.  Dans,  81  Tex.  OT;  Gordon  v.  Ward,  16  Mich.  863. 

8   Carpenter  v.  Grand  Tmnk  By.  CJo.  72  Me.  888;  89  Am.  Bep.  840. 

4  Monroe  v.  Doa^laM,  5  K.  T.  447. 

5  Lloyd  t7.  DOQfflaas,  Law  B.  1  Q.  B.  116»  129. 

6  See  on  this  subject  generally,  Smith  t>.  Munele  Bank,  20 1 nd. 
168:  Greenwade  v.  Ureenwade,  8  Dana,  49ft:  Flato  t).  Mulhall,  72  Mo. 
522:  Hull  ti.  Aiurustfne,  23  Wis.  ;«3;  Harris  v.  White,  81  N.  Y.  532; 
White  V.  Friedlander,  88  Ark.  52;  Ellis  v.  Maxsou,  19  Mich.  186;  2  Am. 
Bep.  81. 

J  818.    The  leoc  fori  gOTdrns  the  remedy.— The  form  of 
the  remedy,  and  the  modes  of  proceeding  to  enfbrce 
the  right,  are  governed  by  the  law  of  the  forum.^    The 
lex  fori  determines  who  shall  be  parties,  and  whether 
the  assignee  of  a  chose  in  action  may  sne  in  his  own 
name.'    Qnestions  relating  to  right  of  set-oflF  are  gov- 
erned by  the  lex  fori?    So  exemption  laws,*  and  those 
abolishing  the  distinction  between  sealed  and  unsealed 
instruments,^  are  parts  of  the  remedy.    If  the  demand 
is  based  upon  an  equitable  liability  in  the  State  where 
the  suit  is  brought,  the  suit  must  be  in  equity,  although 
in  the  State  of  its  origin  there  was  no  distinction  be- 
tween law  and  equity.*'    It  is  also  established  that  the 
law  of  the  forum  determines  the  period  of  limitations 
to  be  applied  to  the  action.^    Thus  a  right  of  action 
may  be  completely  barred  and  therefore  lost  in  the 
State  of  the  defendant's  domicile,  yet  the  plaintiff,  by 
service  of  a  writ  upon  the  defendant  in  another  State 
through  which  he  is  passing,  where  the  time  allowed 
for  suit  is  longer,  may  succeed  in  enforcing  his  demand. 
Although  Story  regards  this  rule  as  one  well  founded 
upon  principles  of  international  justice  and  policy ,8 1 
think  Savigny's  criticism  of  it  is  unanswerable.    In 
some  States  it  has  been  changed  by  statute.®    Savigny 
says  that  according  to  true  principles  the  Statute  of 
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Limitations  to  be  applied  is  not  that  of  the  State  where 
the  action  is  brought,  but  that  of  the  State  whose  law 
governs  the  right  in  other  respects.  This  doctrine,  he 
says,  is  recommended  by  equitable  considerations,  for, 
by  lixlng  in  an  absolute  manner  the  law  of  limitations 
applicable,  it  prevents  the  arbitrary  action  of  one  of 
the  parties  from  operating  to  the  prejudice  of  the  otiier. 
The  plaintiff  will  not  be  at  liberty  to  choose  for  the 
forum  of  his  suit  the  State  where  the  period  of  limit- 
ations is  longest.  And  reciprocally,  the  defendant,  by 
changing  his  domicile  to  a  State  where  the  period  is 
shorter,  can  derive  no  advantage  from  it,  since  the  law 
applicable  to  the  case  is  determined  by  that  of  his 
former  domiciled® 

1  Prkchard  v.  Norton,  106  U.  S.  124, 129,  laO;  Rooaa  v.  Crist,  17  HL 
450;  65  Am.  Dec.  679;  Everett  v.  Herrin,  46  Me.  357;  74  Am.  Dec.  455: 
Suffolk  Bank  v.  Kidder,  12  Vt.  464;  86  Am.  Dec.  864. 

2  Kirkland  v.  Lowe,  33  Miss.  423;  69  Am.  Dec.  355.  See,  also* 
Prltchard  v.  Norton,  106  U.  8. 133. 

» 

3  Davis  V.  Morton,  5  Bush,  160;  96  Am.  Dec.  345;  BugKles  v. 
Keeler,  3  Johns.  261};  Second  Nat.  Bank  t>.  Hemingray,  31  Ohio  St. 
168.  Oontrot  Vermont  Bank  v.  Porter,  5  Day,  316;  5  Am.  Dec.  157; 
Bliss  V.  Houghton,  Vi  N.  H.  126. 

4  Mineral  etc.  Co.  v.  Barron,  83  111.  365. 

6  Williams  v.  Haynes,  27  Iowa,  251;  1  Am.  Rep.  268;  Le  Roy  v. 
Beard,  8  How.  451 ;  Trasher  v.  Everhart,  3  Gill  A  J.  234. 

6  Barchard  v.  Dunbar,  82  III.  450;  25  Am.  Kep.  334. 

7  Krogg  V.  Atlantic  etc.  R.  R.  Co.  77  Ga.  202;  4  Am.  St  Rep.  79; 
Scharflf  v.  Llsso,  63  Mis3.  213;  Waterman  v.  Spragoe  Manuf.  Co.  65 
Conn.  554;  Carson  v.  Hunter,  46  Mo.  467;  2  Am.  Rep.  529;  Baak  of 
U.  S.  V.  Donnallv,  8  Peters,  361;  McMerty  v.  Morrison,  62  Mo.  140; 
Pinney  v.  Cummlngs,  2G  Ohio  St.  46.  In  his  Conflict  of  Laws,  (  .W2, 
Story  makes  a  distinction  between  Statutes  of  Limitation  which 
extinguish  the  right  and  those  which  merely  bar  the  remedy,  con- 
slderins:  that  when  the  statutory  period  has  elapsed  in  the  former 
case  the  lex  fori  of  another  Jurisdiction  should  not  be  applied  to 
give  vitality  to  a  dead  claim.  This  distinction  Is  mentionea  with  ap- 
proval in  Prltchard  v.  Norton,  10<«  IT.  S.  131;  Perkins  v.  Guy,  55  Misa. 
153;  :V)  Am.  Rep.  510;  Baker  v.  Stouebraker,  96  Mo.  338.  But  see 
ante,  ?  146,  n.  4. 

8  Story  on  Conflict  of  Laws,  }  578. 

0    Riser  v.  Snoddy,  7  Ind.  442;  65  Am.  Dec  740;  Pub.  Stats.  Mass 
ch.  197,  i  11;  Webster  t;.  Rees,  23  Iowa,  269;  Mlnniece  v.  Jeter,  65 
222. 

10   Saylguy,  System,  {  874,  pt  3. 
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J  819.  Sitns  of  debts  of  corporations.— The  general 
rule  that  the  situs  of  a. debt  is  at  the  domicile  of  the 
debtor  ^  ha»  an  exception  in  the  case  of  debts  due  by 
a  corporation  chartered  in  one  State  and  doing  business 
in  another  under  the  laws  of  the  latter.  When  such 
corporation  by  the  laws  of  the  latter  State  has  property 
there  and  an  agent  to  accept  service,  and  can  be  com- 
pelled by  judicial  process  to  pay  its  debts  there,  that 
is  its  domicile  as  to  debts  payable  in  such  State.^  But 
debts  due  by  a  corporation  for  dividends  are  situated 
at  the  home  office  of  the  corporation,  and  a  payment 
valid  by  that  law  is  valid  everywhere.'  Where  an  as- 
signee for  the  benefit  of  creditors  recovers  judgment 
against  a  corporation  for  a  debt  due  the  assignor  in  a 
State  where  it  does  business  and  is  suable,  a  creditor, 
residing  in  the  same  State,  cannot  sue  the  corporation 
at  its  domicile  of  origin  for  the  same  debt  upon  the 
ground  that  the  assignment  is  void  under  the  law  of 
such  domicile.*  Contracts  of  insurance  made  by  agents 
of  companies  are  made  in  the  State  where  delivered  by 
the  agent  and  where  they  are  to  be  performed,  and  not 
in  the  SJbate  where  the  corporation  has  its  domicile.* 
An  Ohio  statute  provides  that  when  a  man  insures  his 
life  for  the  benefit  of  his  wife  or  children  the  amount 
of  the  premium  annually  paid  on  such  policy  shall  not 
exceed  J150,  and  in  case  of  such  excess  there  shall  be 
paid  to  the  beneficiaries  named  in  the  policy  such  por- 
tion of  the  insurance  as  the  sum  of  $150  will  bear  to  the 
whole  annual  premium,  and  the  residue  to  the  personal 
representative  of  the  deceased.  A  citizen  of  Ohio  in- 
sured his  life  in  excess  of  the  statutory  amount  for 
the  benefit  of  his  wife  in  a  Pennsylvania  corporation 
doing  business  in  Ohio,  and  his  widow  sued  on  the 
policy  in  Pennsylvania.  The  company  paid  the  money 
into  court,  and  the  administrator  was  cited  to  appear  by 
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process  served  in  Ohio  under  a  FennsjXyania  stfttate, 
but  not  appearing  the  whole  sum  was  awarded  to  the 
widow.  It  was  held  in  Ohio  that  the  administrator 
was  entitled  to  recover  tho  excess  fro^n  her.^ 

1  Ante,lB\2, 

2  N.  E.  Mutual  Life  Ins.  Ca  v,  Woodworth,  lu  U,  S.  138l 

3  Graham  v.  First  Nat.  Bank,  84  JT.  Y.  393;  38  Am.  Rep.  628. 

4  Grouse  v.  Phoenix  Ins.  Co.  56  Conn.  176;  7  Am.  St.  Rep.  298, 

6  Cromwell  v.  Royal  Canadian  etc.  Co.  49  Md.  366;  f  hwin^  v. 
Great  Western  Ins.  Co.  Ill  Mass.  109;  Heebner  v.  Ea^Ie  Ins.  Co.  10 
Gray,  131 ;  69  Am.  Dee.  3f)8.  But  when  the  contract  Is  not  made  by  an 
affent  authorized  to  fill  up  blank  policies  but  Is  knade  at  the  borne 
office,  the  rule  would  be  different:  Hyde  v.  Goodnowi  3  Comat.  266; 
Western  v.  Genesne  Mnt.  tns.  Co.  2  Kdrn.  258.   ' 

6   Crosa  V.  Armstrons*  44  Ohio  8t..«l]iL 

J  820.  ftitiu  of  shares  of  stock.— The  rights  and  lia- 
bilities of  stockholders  in  corporations  are  governed  by 
the  law  of  the  domicile  of  tt;ie  corporation^  for  its  charter 
is  the  law  of  its  existence,  and  a  charter  must  be  con- 
strued in  connection  with  the  law  of  tlie  State  granting 
it.^  Shares  of  stock,  for  purposes  of  transfer,  have  their 
sitti8  at  the  company's  domicile,  and  their  transfer  is 
re&fulated  by  the  law  of  that  State.'  And  under  that 
law  a  corporation  may  have  a  statutory  lien  upon  sto<jk 
enforcible  against  a  bona  fide  purchaser  thereof.'  Por 
purposes  of  attachment  alsO>  stock  has  its  situs  at  the 
place  where  the  corporation  is  located.  Where  A,  a 
citizen  of  Indiana,  pledged  shares  of  stock  in  an  In- 
diana bank  to  B  in  Connecticut,  giving  B  the  certificate 
and  a  blank  power  of  attorney  to  transfer,  and  a 
creditor  of  A*s  attached  his  interest  in  the  hands  of  B> 
it  was  held  that  no  attachment  would  lie  in  Connecti- 
cut.* The  court  considered  in  this  case  that  the  gar- 
nishee had  no  indebtedness  to  the  defendant  which  the 
plaintlflf  could  reach,  because  his  liability  depended 
upon  two  contingencies— that  the  stock  should  be  sold 
by  the  garnishee,  and  that  there  should  be  a  surplus. 
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If  the  defendant  should  redeem  the  stock  he  would  he 
entitled  to  a  reconveyance,  and  the  ohligation  to  recon- 
vey  cannot  be  attached.  The  fact  that  the  certificate  of 
stock  was  in  Connecticut  made  no  difference,  for  the 
certificate  is  not  the  property,  but  only  the  evidence  of 
it. 

1  Qlenn  v.  Liggett,  136  U.  8.  633;  Canada  Southern  Ry.  Co.  v.  Geb- 
hard,  109  U.  8.  527;  Belf  v.  Bundel,  103  U.  S.  226;  Glenn  v.  Clabaugh, 
G5  Md.  65. 

2  Cases  In  note  1,  supnu 

3  Hammond  v.  Hastings,  134  U.  8.  401. 

4  Winslow  V.  Fletcher,  63  Conn.  SUO;  55  Am.  Rep.  122. 

§  821.  Sitiu  of  contracts  of  shipment. — The  law  of  the 
place  of  performance  generally  governs  a  contract,  but 
wlien  a  carrier  agrees  to  transport  merchandise  from 
one  State  to  anotlier,  the  contract  is  partly  performed 
in  more  than  one  State,  and  the  question  is  to  deter- 
mine, in  case  of  a  conflict,  wliether  the  law  of  the  place 
of  shipment  or  that  of  the  place  of  delivery  shall  be 
applied.  The  authorities  upon  the  subject  are  conflict- 
ing. Some  cases,  laying  stress  ux>on  the  act  of  com- 
pletion, consider  the  contract  as  governed  by  the  law 
of  the  State  where  delivery  was  to  be  made.^  Others 
hold  that  the  law  applicable  is  that  of  the  State  where 
tlie  transportation  is  agreed  upon  and  actually  begun." 
This  ruling  is  more  in  accordance  with  Savigny's  view.' 
The  plaintiff"  delivered  goods  to  the  defendant  in  Con- 
necticut to  be  transported  to  Iowa,  under  a  contract  ex- 
empting defendant  from  loss  by  fire.  Such  exemption 
was  valid  in  Connecticut  and  void  in  Iowa.  The  goods 
were  destroyed  by  flre  in  Illinois,  where  such  exemp- 
tion was  valid.  The  suit  was  in  Iowa,  and  it  was  held 
that  the  contract  was  governed  by  the  law  of  Connecti- 
cnt  because  made  there,  and  partly  performed  there, 
and  the  loss  occurred  in  a  State  where  the  law  was  the 
same.^  A  bill  of  lading  issued  in  one  State  for  goods 
Brant.  P.  P.— 88. 
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to  be  deli  <rered  in  another  is  governed  by  the  law  of  the 
former.* 

1  Curtis  V.  Delaware  etc.  Co.  74  N.  Y.  116;  30  Am.  Rep.  271;  Brown 
V.  Camden  R.  R.  Co.  8:i  Pa.  St  316. 

2  Pennsylvania  Co  v.  FalrchUd,  69  111.  260;  Moore     Harris,  Law 
B.  1  App.  C.  318. 

3  Ante,  J  307. 

4  Talbott  t'.  The  M  ercbants*  Despatch  Transportation  Co.  41  Iowa, 
247;  20  Am.  Rep.  689. 

5  Brooke  v.  New  York  etc.  Co.  103  Pa.  St  529. 

I  822.  Bights  of  action  arising  in  another  State. — A 
right  of  action  is  property  because  it  is  enforced  by 
courts  of  justice.^  Wlien  a  party  by  a  breach  of  con- 
tract, or  by  what  the  law  denominates  a  tortious  act, 
has  inflicted  injury  upon  another  person,  the  law  im- 
poses upon  him  tlie  obligation  of  making  good  the 
damage  he  has  caused,  and  he  cannot  escape  from  this 
liability  by  removing  to  another  State.  Tlie  general 
rule  is  that  any  right  of  action,  ex  contractu  or  ex  delicto, 
may  be  enforced  in  any  State  where  jurisdiction  of  the 
defendant  can  be  obtained.^  An  exception  is  mado  in 
the  case  of  actions  concerning  the  ownership  of  land, 
such  as  ejectment  and  trespass  quare  clattsum  /regit. 
These  are  local  and  must  be  brought  in  the  State  where 
the  land  lies;'  although  in  some  cases,  where  equity 
has  jurisdiction  of  the  parties,  it  will  make  decrees 
v;hich  indirectly  affect  land  in  other  States.'  All  rights 
of  action  other  than  these  are  transitory,  and  the  courts 
of  any  State  are  competent  to  enforce  them.  In  so  do- 
ing the  law  of  that  State  which,  according  to  the  prin- 
ciples heretofore  stated,  is  properly  applicable  to  the 
transaction,  must  be  resorted  to  for  the  purpose  of  as- 
certaining if  a  right  of  action  exists.  If  tliere  is  no 
cause  of  action  under  that  law,  the  law  of  the  forum 
cannot  be  relied  upon  to  furnish  one  by  its  application 
to  the  facts  of  the  case.^    It  should  be  added,  however. 
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that  as  a  general  rule,  in  the  absence  of  any  evidence 
of  the  foreign  law,  that  of  the  forum  will  be  adminis- 
tered.^^  ^^  Transitory  actions  have  their  foundation  in 
the  supposed  violation  of  rights  which  in  the  contem- 
plation of  law  have  no  locality,  and  for  which  the 
right  to  compensation  is  recognized  by  the  laws  of 
all  ooantries,  and  rests  upon  the  rule  of  international 
comity,  that  every  nation  may  rightfully  exercise  juris- 
diction over  all  persons  within  its  limits  in  respect  to 
matters  purely  personal."^ 

1    Ante,  2  1. 

3  Donnlck  v.  Railroad  Co.  103  U.  S.  11.  As  to  what  constituted 
Jnrisdictioii  of  the  person,  aud  us  to  proceedings  in  rem,  see  ante, 
ii  2M),  auo. 

3  Ante,  1 7,  n.  5.  It  was  held  In  Mannvillp  Co.  r.  City  of  Worces- 
ter, 138  Ma»s.  m;  52  Am.  Kep.  261,  that  an  action  would  he  In  Massa- 
chusetts for  there  diverting  a  stream  of  water  so  as  to  prevent  its 
coming  to  plaintiff's  mill  in  Rhode  Island.  But  see  Watts  v.  Kinney, 
23  Wend,  -i^i;  Eachus  v.  Railroad  Co.  17  III.  434;  Wooster  v.  Lake  Co. 
25  N.  H.  525;  Cragiu  v.  Lovell,  88  N.  Y.  258. 

4  Pomoroy's  Equity  Jurisprudence,  S  1318. 

6  Btate  v,  Pittsburgh  etc.  Co.  43  Md.  41, 46;  Cartwrlght  v.  N.  Y.  <ft 
M.  B.  B.  Co.  59  Vt.  (576. 

6   Ante,lB17, 

1  McLeod  V.  Conn.  etc.  Co.  58  Vt  727;  Herrick  v.  Minn.  A  St. 
Louis  Ry.  Co.  81  Minn.  11;  47  Am.  Rep.  771.  In  the  latter  case  the 
cause  of  action  arose  in  Iowa  under  a  statute  of  that  State  making 
railway  companies  liable  to  emplovees  for  Injuries  inHicted  by  the 
negligence  of  fellow-servants,  and  it  was  enforced  in  Minnesota,  al- 
though there  was  no  similar  statute  there.  The  court  said:  '•  To  jus- 
tify a  court  In  refusing  to  enforce  a  right  of  action  which  accrued 
und«»r  the  law  of  another  State,  because  against  the  policv  of  onr 
laws,  it  must  appear  that  It  Is  against  good  morals  or  natural  Justice, 
or  that  for  some  other  such  reason  the  enforcenipnt  of  It  would  be 
pr^udicial  to  the  general  interests  of  our  own  citizens.  If  the  State 
of  lowa  sees  fit  to  Impose  this  liability  upon  those  operating  railroads 
within  her  bounds,  and  to  make  it  a  condition  of  the  emploj'ment  of 
tliose  who  enter  their  service,  we  see  nothing  In  such  a  law  repug- 
nant either  to  good  morals  or  natural  Justice,  or  prejudicial  to  the 
interests  of  our  own  cltlEens.'*    See  post,  i  825. 

j  323.  Same  subject— torts.  — In  pursuance  of  these 
principles  it  is  held  that  if  the  action  be  one  ex  delicto, 
the  injury  complained  of  must  have  been  actionable  in 
the  State  where  it  was  inflicted ;  tlie  fact  that  it  is  action- 
able in  the  State  of  the  forum  is  not  sufficient.'    It  is 


I  324  CONFLICT  OF  LAWS  448 

the  local  law  of  the  State  where  an  act  or  omission  oc- 
curs which  determines  whether  it  constitutes  a  tort  or 
not,  and  it  makes  no  difference  that  the  party  injured 
is  a  citizen  of  another  State  and  sues  in  a  federal  court. 
A  citizen  of  another  State  is  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  of  that  State,  but  not 
to  more.'  Wliero  a  dog  belonging  to  the  defendant,  a 
resident  of  Massachusetts,  ran  across  the  borderland 
bit  the  plaintiff  in  New  Hampshire,  the  plaintiff  cannot 
recover  in  Massachusetts  under  a  statute  of  that  State 
making  the  owners  of  dogs  liable  without,  proof  of 
scienter,^  Although  a  statute  of  the  forum  permits  a 
woman  to  sue  for  damages  caused  by  her  own  seduc- 
tion, no  action  lies  when  the  seduction  occurred  in  an- 
other State  under  whose  laws  the  plaintiff  could  not 
maintain  an  action.*  But  if  the  act  complained  of  was 
an  actionable  tort  in  the  State  where  it  occurred,  the 
right  of  action  should  be  enforced  in  tlie  State  of  the 
forum,  altiiough  by  the  law  of  that  State  such  an  act 
would  not  give  rise  to  a  right  of  action.* 

1  Le  Forest  v.  Tolman,  117  Majss.  109;  19  Am.  Rep.  400:  Bridges  v. 
Asheville  etc.  Co.  27  S.  C.  456. 

2  Detroit  v.  Osborne,  135  U.  S.  492. 

3  Le  Forest  v.  Tolman,  117  Mass.  109;  19  Am.  Rep.  400.  Cf.  Topeka 
etc.  R.  R.  Co.  V.  Betts,  10  Colo.  431,  where  the  court  refused  to  apply 
a  Colorado  statute  to  an  act  done  m  New  Mexico. 

4  Buclcles  V.  EUers,  72  Ind.  220;  37  Am.  Rep.  156. 

5  St.  Joseph  F.  &  M.  Ins.  Co.  v.  Leland,  90  Mo.  177;  Herrlck  v, 
Minnesota  etc.  Co.  31  Minn.  11;  47  Am.  Rep.  771;  poitt  2^325. 

J  324.  Samesnbject— Actions  for  negligence. —We  have 
seen  that,  as  a  general  rule,  a  right  of  action  ex  delicto 
may  be  enforced  in  any  State  obtaining  jurisdiction  of 
the  defendant.  But  questions  have  arisen  whether 
such  right  can  be  enforced,  in  the  case  of  a  tort  created 
by  statute,  in  another  State  than  that  where  the  injury 
occurred,  especially  when  the  statute'  gives  a  right  of 
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survivorship  unknown  to  the  common  law.    At  com- 
mon law  no  action  ex  delicto  survived  to  a  personal  rep- 
resentative, the  maxim  being  ctctio  personalis  moritur 
cum  persona.    The  statute  of  4  Edward  III.,  c.  7,  and 
others  gave  to  an  executor  a  right  to  bring  trespass, 
etc.,  for  injuries  to  the  property,  real  or  personal,  of 
the  deceased.    But  no  right  of  action  was  allowed  for 
injuries  to  the  person  or  reputation  of  the  deceased, 
because  he  alone  was  supposed  to  have  been  injured. 
Tjord  Campbell's  Act^  gave  the  widow  and  children  of 
the  deceased  a  right  of  action  when  his  death  had  been 
occasioned  bj'  the  defendants  negligence.    There  are 
similar  statutes  in  most  of  the  States  of  the  Union,  some 
of  them  giving  a  right  of  action  to  the  personal  repre- 
.sentativ.es  of  the  deceased,  and  others  to  his  widow  or 
children.    The  existence  of  this  right  of  action  must  in 
all  cases  depend  upon  the  statute  law  of  the  State  where 
the  injury  which  caused  the  death  was  inflicted."    But 
granting  that  it  exists  there,  the  question  is,  can  it  bo 
enforced  elsewhere  ? 

1    Stat.  9  &  10  Vic.  ch.  93  (1848). 

9  A-nt^  %  «8*  Bavla  V,  N.  Y.  etc.  Co.  143  Mass.  301;  58  Am.  Rep. 
138?MtDSnL^k^Mlfe  664;  LimekUler 

V.  Hannibal  etc.  Co.  33  Kan,  9»\  62  Am.  Rep.  523. 

I  825.  Actions  for  negligence— Various  rulings.  — A 
few  cases  hold  that  the  statutory  right  of  action  above 
referred  to,  given  either  to  the  administrator  or  the  next 
of  kin,  for  negligence  causing  death,  can  be  enforced 
only  in  the  State  where  the  injury  was  inflicted  and 
under  whose  statute  the  suit  is  brought.^  These  cases 
proceed  upon  the  erroneous  theory  that  because  a  stat- 
ute can  have  no  extraterritorial  efl^ect,  it  cannot  create 
a  right  of  action  within  its  jurisdiction  enforcible  by 
the  courts  of  another  State.  Most  cases  hold  that  if 
the  defendant  is  liable  under  the  statute  in  the  State 
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where  the  death  occurred,  then  the  suit  may  be  main- 
tained elsewhere  if  there  is  a  similar  statute  in  the  Scale 
of  the  forum.'  These  cases  regard  the  existence  of  a 
similar  statute  in  the  State  of  the  forum  as  shewing 
that  such  actions  are  not  against  its  policy.  It  is  also 
ruled  that  if  the  statute  of  the  State  of  the  injury  gives 
the  rigiit  of  action  to  the  administrator,  and  the  statute 
of  the  forum  gives  it  to  tlie  widow  and  children,  no 
action  can  be  maintained  in  the  latter  State  by  the  ad- 
minstrator,  and  vice  versa,^  The  doctrine  of  the  federal 
courts  and  that  of  some  States  is  that  when  a  death  has 
been  caused,  and  the  statute  of  the  State  where  it  was 
caused  gives  the  personal  representative  of  tlio  de- 
ceased a  right  to  recover,  such  right  may  be  enforced 
in  another  State  or  circuit  by  an  administrator  ap- 
pointed in  another  State.*  '*It  is  indeed,"  said  the 
Supreme  Court,  "a  right  dependent  solely  on  the  stat- 
ute of  the  State ;  but  when  the  act  is  done  for  whieh 
the  law  says  the  person  shall  be  liable,  and  the  aetloQ 
by  wiiich  the  remedy  is  to  be  enforced  is  a  personal 
atid  not  a  real  action,  and  is  of  that  character  which 
the  law  recognizes  as  transitory  and  not  local,  we  can- 
not see  why  the  defendant  may  not  be  held  liable  in 
any  court  to  whose  jurisdiction  he  can  be  subjected  by 
personal  process  or  by  voluntary  appearance,  as  was 
iiie  ease  here.  It  is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it,  is  in  any  manner  dependent  on  tiie  ques- 
tion whether  it  is  a  statutory  right  or  a  common-law 
right.  Wlierever,  by  either  the  common  law  or  the 
statute  law  of  a  State,  a  right  of  action  has  bocoine 
iixed  and  a  legal  liability  incurred,  that  liability  may 
be  enforced,  aqd  the  right  of  action  pursued  in  any 
court  which  has  jurisdiction  of  such  matters  and  can 
obtain  jurisdiction  of  the  parties.*'  * 
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^  1  state  V.  Plttsbargrh  etc.  R.  R.  Co.  45  Md.  41;  WIlJls  r.  Mo.  Parlflc 
Ky.  Co.  61  Tex.  432;  49  Am.  Hep.  301;  McCHrttiy  r.  CUicugD  t-to.  Ry. 
Co.  18  Kan.  46;  26  Am.  Rep.  74.';  Selmu  etc.  Go.  r.  Lacey,  -»;{  (ia.  461: 
Woodward  v.  RaUwayCo.  10  Ohio  St.  121;  RlehardHOii  r.  N.  Y.  CenL 
R.  R.  Co.  96  Maaa.  85;  Andersuu  v.  KuUroad  Ca  iS!  \VU  '^U 

2  Deberoise  v.  N.  Y.  etc.  Co.  fl8  N.  Y.  377;  50  Am.  Rep.  es**:  Boyce 
y.  Wabash  Ry.  Co.  63  Iowa,  70;  ."iO  Am.  R^p.  730;  Hvde  v.  Wubiush  etc;. 
Co.  61  Iowa,  441;  47  Am.  Rep.  820;  Leonard  r.  Col.  St.  Xav.  Co.  M  N.  Y. 
48;  38  Am.  Rep.  4M;  Morris  v.  Chicasfo  etc.  Co.  65  Iowa,  7tI7:  •'►!  Am. 
Rep.  38;  Knight  r.  West  Jersey  R.  R.  Co.  108  Pa.  St.  2.t0;  fi6  Am.  Rep. 
200;  Brace  v.  Cin.  Ry.  Co,  8.3  Ky.  174;  Bums  r.  Grand  Rapl'is  etc.  Co. 
113  Ind.  169;  CMn.  etc.  Co.  r.  McMullen.  117  Ind.  4SR;  10  Am.  St.  Rep. 
67;  Chicaj^o  etc.  Co.  r.  Doyle,  «0  Miss.  977.  Cf.  also  Nashville  ♦'to.  Co. 
V.  Spray  berry,  8  Bazt  341;  Central  R.  R.  Co.  v.  Swint,  73  tia.  6oI,  and 
cases  in  next  note. 

3  Usher  v.  West  Jersey  R.  R.  Co.  I2fl  Pa,  St  206;  12  Am.  St.  R*^p. 
86.3;  Taylor*8  Adm'r  v.  Penn.  Co.  78  Ky.  ;<43;  39  Ara.  Rep.  244;  Vawter 
V.  Mo.  Pac.  Ry.  Co.  84  Mo.  670;  54  Am.  Rep.  lu5;  Limekiller  v.  Uanui- 
bal  etc.  Co.  33  Kan.  83;  52  Am.  Rep.  523. 

4  n^nnick  v.  Railroad  Co.  103  U.  S.  11;  McF^eod  v.  Conn.  etc.  Co. 
58  Vt.  727;  Herrlck  v.  Minn.  etc.  Co.  31  Minn.  11;  47  Am.  Rep.  771.  It 
is  Slid  In  Usher  v.  West  Jersey  R.  R.  Co.  126  Pa.  St.  '206;  12  Am.  St. 
Rep.  861,  that  the  decision  in  Knight  v.  West  Jersey  R.  R.  Co.  lOS  Pa. 
St.  250;  !^e  Am.  Rep.  200,  is  In  accord  with  Dennick  v.  Railroad  Co., 
and  it  was  at  the  same  time  held  thut  wlif>re  the  death  whs  caused  la 
New  Jersey,  under  whose  statute  the  action  must  be  hroufflit  by  the 

'administrator, a  suit  could  not  be  maintained  by  the  widow  In  I'enu* 
sylvan  la.    See  cases  in  note  3,  supra. 

6    Dennick  v.  Railroad  Co.  103  U.  S.  11, 18, 10,  per  Miller,  J. 

2  326.  Fenaltieil  imposed  by  the  law  of  another  State. — 
Ifc  is  a  general  principle  that  tlie  courts  of  one  country- 
will  not  enforce  the  penal  laws  of  another.^  Tlierefore 
the  rule  is  that  penalties  Imposed  by  the  statutes  of  a 
State  cannot  be  sued  for  in  foreign  Jurisdictions.  So  a 
liability  imposed  upon  a  person  for  violating  the  usury 
laws  of  a  State  will  not  be  enforce^  elsewhere.^  Most 
of  the  cases  on  this  subject  have  arisen  under  statutes 
making  shareholders  and  officers  of  corporations  indi- 
vidually liable  for  the  debts  of  the  companies.  When 
attempts  are  made  to  enforce  such  liability  in  other 
States,  a  distinction  is  to  be  noted  between  statutes 
making  stockholders  liable  to  the  creditors  of  the  cor- 
poration generally,  or  for  the  amount  of  their  unpaid 
subscriptions,  or  for  double  the  value  of  their  stock, 
etc.,  and  statutes  making  the  officers  of  corporations  or 
the  stockholders  liable  to  creditors  in  the  event  of  a 
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failure  to  file  certificates  or  to  do  certain  acts.'  It  is 
generally  held  that  a  statutory  provision,  malting  the 
shareholders  individually  liable  for  the  debts  of  the 
company,  as  above  set  forth,  constitutes  a  contractual 
liability  and  not  one  In  the  nature  of  a  penalty,  and  is 
therefore  enforcible  in  other  States.*  The  doctrine  of 
most  cases  is  that  such  statutes  are  to  be  strictly  con- 
strued.* If  the  statute  points  out  a  particular  mode  of 
enforcing  the  liability,  only  that  mode  can  be  pursued.' 
And  a  special  remedy  given  cannot  be  resorted  to  out- 
side of  the  State  J  But  where  a  statute  prescribes  a 
duty  to  be  performed  by  the  oflBcers  of  a  corporation, 
and  maizes  them  or  the  stockholders  individually  liable 
to  creditors  in  tlie  event  of  a  failure  to  perform  the 
same,  such  liability  is  not  a  revival  of  the  common-law 
liability  of  unincorporated  companies,  but  is  a  penalty 
unenforcible  in  States  other  than  the  one  imposing  it.' 
So  where  a  statute  enacts  that  the  total  amount  of  the 
debts  and  liabilities  of  tlie  company  shall  never  exceed 
the  amount  of  its  capital  actually  paid  in,  and  makes 
the  officers  assenting  to  such  excess  individually  liable 
therefor,  this  liability  is  a  penalty  enforcible  onl^j-  in  the 
State  creating  it.*  Where  a  statute  provides  that  if  any 
certificate  or  report  made  by  the  officers  of  a  corpora- 
tion shall  be  false  in  any  material  representation,  all 
the  officers  signing  it  shall  be  jointly  and  severally 
liable  for  the  debts  contracted  while  officers,  this  al«o 
is  a  penalty.'*  When  a  judgment  has  been  recovered 
for  a  penalty  in  the  State  where  laid,  it  will  not  be  en- 
forced elsewhere." 

1  The  Antelope,  10  Wheat  63, 123;  Ogden  v.  Folllott,  3  Term  Reu. 
733.  •^ 

2  Blaine  v.  Curtis,  69  Vt.  120. 

3  See  notes  to  Thompson  v.  Bene  Savings  Bank,  3  Am.  St  Bep. 
806,  and  Prince  v.  Lynch,  99  Am.  Dec.  432. 

4  Flash  t».  Conn,  100  U  S.  ;f7l:  Aultman's  Appeal,  <W  Pa.  Bt.  .sos; 
Hager  v.  Cleveland,  36  Md.  476;  Hawthorne  v.  Calef,  2  Wall.  10; 
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Corning  v.  McCullough,  1  N.  Y.  47;  49  Am.  Dec.  287;  Queen  an  w. 
Palmer,  117  111.  619;  Hawkins  v.  Furnace  Co.  40  Ohio  St.  607;  Rich- 
XDOud  V.  Irons,  121 U.  S.  27. 

5  Appeal  of  Means,  85  Pa.  St.  78;  Priest  v.  Essex  Hat  Co.  11» 
Mass.  380;  Chase  v.  Lord,  77  N.  Y.  1.  But  see  Bohn  v.  Brown,  ia 
Mich.  257;  Thompson's  Liability  of  Stockholders,  S  02. 

6  Pollard  r.  Bailey,  20  Wall.  520;  Patterson  v.  Lynde,  106  U.  S.  613; 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747. 

7  Christensen  v.  Eno,  106  N.  Y.  97;  60  Am.  Hep.  429. 

8  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188;  f'hnse  v.  Curtis,  113 
TJ.  S.  452;  Derrickson  v.  Smith.  27  N.  J.  L.  HJ6;  Gridley  v.  Barnes,  108 
111.  211;  Halsey  v.  McLean,  1:^  Alien,  4-11. 

9  First  Nat  Bank  v.  Price,  33  Md.  487;  8  Am.  Rep.  204. 

10  A ttrlll  V,  Huntington,  70  Md.  101;  14  Am.  St.  Rep.  344.    See,  also, 
Stokes  V.  Stickney,  96  N.  Y.  323. 

1 1  Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S.  265,  293;  Attrill  v.  Hunt- 
luRton.  70  Md.  191, 198;  14  Am.  St.  Rep.  344. 

§  327.  Foreign  judgments.  — Under  the  Constitution 
of  the  United  States^  a  judgment  rendered  in  one  State 
is  entitled  to  as  much  effect  in  other  States  of  the  Union 
as  it  has  in  the  State  where  rendered.*  When  a  judg- 
ment rendered  in  one  State  is  sued  on  in  another,  it  is 
presumed  to  be  correct  in  all  respects;  it  is  conclusive 
upon  the  merits  of  the  controversy ;  it  cannot  be  im- 
peached for  error  or  fraud  in  obtaining  it;  and  it  can 
only  be  impeached  by  showing  that  the  court  render- 
ing it  did  not  have  jurisdiction  of  the  person  or  property 
of  the  defendant.'  Service  of  process  on  a  defendant 
by  publication  or  without  the  State  does  not  give  juris- 
diction so  as  to  authorize  a  judgment  in  personam,* 
Many  dicta  exist  in  American  cases  to  the  effect  that 
the  judgments  of  foreign  countries  are  only  prima  facie 
evidence  of  indebtedness.*  But  there  are  few  direct  ad- 
judications to  that  effect.*  The  later  and  approved  do  :- 
trine  is  that  a  foreign  judgment  is  more  than  prima 
fade  evidence  of  indebtedness,  that  it  is  conclusive 
upon  the  merits,  and  this  because  "  one  court  should 
not  permit  the  re-examination  of  a  cause  upon  its 
merits  when  the  party  seeking  to  impugn  the  judg- 
ment has  been  fully  heard,  and  the  cause  decided 
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against  him  by  another  court."  ^  It  would  seem  that  a 
foreign  judgment  differs  from  a  domestic  judgment 
only  in  that  it  may  be  impeached  for  fraud  as  well  as 
for  want  of  jurisdictioii.8  But  fraud  in  this  regard  is 
not  to  be  inferred  from  the  fdct  that  false  testimony 
was  introduced,  for  the  judgment  is  conclusive  as  to 
the  merits  of  the  adjudication.®  A  judgment  of  a 
French  court  in  personam  against  an  American,  who 
appeared  and  defended  in  order  to  protedl  his  property 
from  seizure,  cannot  be  impeached  when  ftued  on  here, 
if  the  court  was  one  of  competent  jurisdiction,  and  the 
defendant  cannot  show  that  the  judgtherit  was  ba5sed 
on  false  testimony  and  was  erroneous.'^' 

1  Const.  U.  S.  art.  4,  ?  1. 

2  Cooper  w.  Reynolds,  tO  Wall.  308;  Mayhew  v.  Thatcher,  6  Wlieat 
129;  Habich  v.  Folger,  20  WalL  1. 

3  McElmoyle  v.  Cohen,  18  Peters,  312:  Christmas  v.  Rassell,  5 
Wall.  290;  Galpln  v.  Page,  18  Wall.  3.T0;  Thompson  v.  Whunian,  18 
Wall.  457;  Kingsbury  v.  Ynlestra,  59  Ala.  320;  Miller  v.  Leach,  95  N.  a 
820. 

4  Cross  V.  Armstrong  44  Ohio  St  613.  See  antCt  {  300,  where  the 
subject  is  discussed. 

5  Bissell  V.  Briggs,  9  Mass.  4«2;  6  Am.  I>ec.88;  Taylor  ?>.  Barrnn, 
80  N.  H.  78;  64  Am.  Dec.  281;  Borden  v.  Fitch,  15  Johns.  121;  Barney 
V.  Patterson,  6  Har.  A  J.  182. 

6  Rankin  v.  Goddard,  54  Me.  28;  89  Am.  Dec.  718;  Bambam  xf. 
Webster,  1  Wood.  &  M.  172;  Bigelow  on  Estoppel,  261. 

7  Hilton  V.  Guyot,  42  Fed.  Rep.  249;  Lflzior  v.  Westcott,  28  I^.  Y. 
146;  82  Am.  Dee.  404,  n.,  413;  Baker  v.  Palmer,  83  111.  5H8;  Goditrd  v. 
Grey,  Law  R.  6  Q.  B.  139;  Ronssillon  v.  Ronssillon,  14  Ch.  D.  351; 
Nouvion  V.  Freeman,  37  Ch.  D.  244. 

8  Hanley  v.  Donoghne)  116  Uk  S.  1*  4;  eased  In  note  7,  evpra. 

9  Castrique  v,  Imrie,  Law  R.  4  H.  L.  44.>;  Hilton  v.  Guyot,  42  Fed. 
Rep.  249;  42  Alb.  L.  J.  110;  United  States  v.  Throckmorton,  9H  U.  S.  61, 
68;  Vance  ■??.  Burbank,  101 U.  S.  514.  But  see  Simpson  v.  Fogq,  29  Law 
J.  Ch.  657;  1  Johns.  &  H.  18;  Abonloffw.  Oppenhc^imer,  10 Q.  B.  D.29S. 

10    Hilton  V.  Ghyot,  42  Fed*  Rc^p.  243j  42  Alb.  L.  J.  llD. 

§  328.  Lis  pendens. — The  doctrine  of  lis  pendens  is 
tliat  one  wlio  purchases  property  actually  in  litigation 
is  bound  by  the  decree  or  judgment  in  the  suit,  whether 
he  had  notice  of  it  or  not,  in  the  same  manner  as  if  lie 
had  been  a  party  to  the  proceeding,^    This  doctrine  is 
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applied  by  many  cases  to  purchases  of  personal  prop- 
erty, other  than  negotiable  instruments,  from  a  jarly 
to  the  suit,  in  the  State  where  the  action  is  pending.^ 
In  other  cases  it  is  doubted  if  the  rule  is  applicable  to 
articles  of  ordinary  commerce  sold  in  the  usual  way.» 
It  is  established  that  the  doctrine  does  not  nflect  negoti- 
able instruments  not  yet  due,*  Notice  from  lis  pendetis 
lias  no  extraterritorial  effect.  Hence  tlie  pendency  of 
a  suit  involving  personal  property  in  one  State  does  not 
prevent  a  purchaser  in  another  from  acquiring  title.* 

1  Tllton  V.  Cofield,  93  U.  8.  168;  Campbell's  Case,  2  Bland,  210: 
Murray  v.  Ballou,  1  Johiia.  Cli.  606;  Green  v.  Kick,  121  Pa.  St.  lao;  i 
Am.  St.  Kep.  7«). 

2  Kellogg  V.  Fancher,  23  Wis.  21;  99  Am.  Pf>c.  96;  Tlamond  v. 
Ijftwrence  Co.  37  Pa.  St.  353;  78  Am.  I>ec.  429;  Iklurrav  r.  Lvlbiirn,2 
Johns.  Ch.  441;  Boiling  v.  Carter,  9  Ala.  921;  McCutcbion  v.  Uuier,  31 
Miss.  82;  Cromwell  v.  Clay,  1  Daua,  678;  25  Am.  I^ec.  IQ. 

3  County  of  Warren  v.  Marcy,  97  U.  S.  9fl,  lOfi;  Murray  r.  Lylburn, 
2  Johns.  Ch.  441.  See,  also,  McLaunne  r.  Monroe,  20  Mo.  462;  note  to 
Newman  v.  Chapman,  14  Am.  Dec.  778.  In  2  Pomeroy's  Equity 
Jurisprudence,  ^  63/8,  it  is  said  that  as  a  general  rule  the  doctrine  does 
not  apply  to  ordinary  suits  concerning  personal  property,  except  In 
the  case  of  actions  brought  to  enforce  a  trust  extending  over  chattels 
and  securities  not  negotiable  in  their  nature. 

4  County  of  Warren  v.  Marcy,  97  U.  8.  96;  Kellogg  r.  Fancher,  28 
Wis.  21;  99  Am.  Dec.  96;  Mims  v.  West,  88  Oa.  18;  95  Am.  Dec.  379; 
Winston  v.  Westfeldt,  22  Ala.  780;  58  Am.  Dec.  278. 

5  Carr  v.  Lewis  Coal  Co.  96  Mo.  149;  9  Am.  St  Kep.  328j  Shelton  v. 
Johnson.  4  Sneed,  672;  70  Am.  Dec.  265.  Contra,  Fletcher  v,  Ferrel,  9 
Dana,  372;  85  Am.  Dec.  143. 

g  829.  Uarriago  settlements.  —  A  marriage  settlement, 
valid  in  the  State  where  made  and  where  the  property 
is  situated,  governs  it  when  removed  to  another  State, 
and  is  effectual  there  against  creditors  and  purchasers.^ 
An  antenuptial  contract  was  made  between  a  husband 
domiciled  in  North  Carolina  and  his  wife  domiciled  at 
the  time  of  the  marriage  in  New  York,  where  the  prop- 
erty was  situated  and  the  contract  made.  The  settle- 
ment was  valid  under  the  laws  of  New  York,  and  was 
recorded  there  but  not  elsewhere.  The  parties  resided 
in  North  Carolina,  and  a  change  was  subsequently 
made  in  the  form  of  the  property  in  question,  which 
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had  been  removed  to  that  State.  It  was  held  that  the 
settlement  was  valid  against  the  creditors  of  tlie  lius- 
band.^  So  where  each  party  agrees  before  marriage 
not  to  claim  any  interest  in  the  property  or  estate  of 
the  other,  such  agreement  is  enforcible  whether  there 
hiis  been  a  change  of  domicile  or  not.'  When  made 
ill  one  State  with  exclusive  reference  to  performance 
in  another,  the  validity  of  the  contract  is  governed  by 
the  la\\'  of  the  latter  State.*  So  it  would  seem  that  a 
marriage  settlement  affecting  chattels  belonging  to  the 
husband  and  situated  in  the  State  of  his  domicile  must 
b*  controlled  by  that  law,  and  not  by  the  law  of  the 
place  where  the  contract  is  made  and  the  marriage 
celebrated.*  Where  the  contract  does  not  expressly 
refer  to  future  acquisitions  of  property  in  another  juris- 
diction, such  subsequent  acquisitions  will  be  governed 
by  the  law  of  the  new  domicile,*'  When  parties  re- 
move from  a  State  in  which  the  law  of  matrimonial 
community  of  property  exists,  the  property  already 
acquired  under  such  law  remains  within  the  control  of 
the  husband,  and  upon  the  wife^s  death  one  half  of 
whatever  remains  vests  in  her  heirs.'  It  is  said  that  an 
antenuptial  contract,  made  with  express  reference  to 
future  acquisitions  in  another  domicile,  governs  the 
same,  if  not  contrary  to  the  policy  of  the  law  of  the  new 
domicile.^ 

1  De  Lane  v.  Moore,  14  How.  253:  Spears  v.  Shropshire,  11  La.  An 
659;  6fl  Am.  Dec.  206;  Young  v.  Templeton,  4  Fja,  An.  254;  50  Am.  Dec 
663;  Scheferllng  v.  Huffman,  4  Ohio  St.  241;  62  Am.  Dec.  281;  Ans^ 
truther  v.  Adair,  2  Mylne  <fe  K.  513;  Merrltt  v.  Scott,  6  Ga.  563;  50  Am. 
Dec.  365,  n.,  371.    As  to  the  form  and  registration  of  a  marriage  settle- 
ment, see  Stewart  on  Marriage  and  Divorce,  ?  32,  et  seq.    As  to 
fraudulent  settlements,  see  Neely's  Appeal,  124  Pa.  St.  406;  10  Am 
St.  Rep.  594;  Beecher  v,  Wilson,  84  Va.  813;  10  Am.  St.  Rep.  883w 

2  Hicks  V.  SlJlnner,  71 N.  C.  539;  17  Am.  Rep.  IS. 

8    McLeoi  V.  Board,  SO  Tex.  238;  04  Am.   Dec.  roi;   rbarl#»«  »» 
Charles,  8  Gratt.  486;  56  Am.  Dec.  155;  Gackenbach  v.  Brouse,  4  Vl'atta 
A  S.  M6;  39  Am.  Dec.  104;  Nail  v.  Maurer,  25  Md.  532;  Ward  v. 
Thompson,  6  Gill  A  J.  349. 

4   Cox  V.  United  States,  6  Peters,  172;  ante,  }  309. 
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6   See  ante,  {  909,  et  seq. 

6  Fuss  V.  Fuss,  24  Wis.  256;  1  Am.  Rep.  180;  Besse  v.  Pellochoux, 
7*3  111.  285;  24  Am.  Rep.  24!^;  Saul  v.  His  Creditors,  5  Martin  N.  S.  fi69; 
16  Am.  Dec  212;  CuPtro  v.  lilies,  22  Tex.  475);  73  Am.  Dec.  277;  Lyou  v. 
Kuott,  28  Miss.  548;  Le  Bretoii  v.  Miles,  8  Paige,  261. 

7  Succession  of  Pack  wood,  12  Rob.  (La.)  334;  43  Am.  Dec.  2W.  See, 
also,  Custro  r.  lilies,  22  Tex.  479;  73  Am.  Dec.  277. 

8  Story  on  Conflict  of  Laws,  {  184;  Murphy  v.  Murphy,  5  Martin 
N.  S.  83;  12  Am.  Dec.  475;  Castro  v.  lilies,  22  Tex.  475);  73  Am.  Dec.  277; 
Scheferllng  v.  Huffman,  4  Ohio  St.  241;  G2  Am.  Dec.  231;  Besse  v. 
Pellochoux,  73  HI.  285;  24  Am.  Rep.  2'12. 

g  38 J.  Attachmonts  of  wagos. — It  lias  already  been 
shown  that  the  situs  of  a  debt  for  purposes  of  attack- 
ment  is  at  the  domicile  of  the  debtor,  and  that  an  at- 
tachment laid  in  his  hands  is  e^ectual,  whatever  may 
be  the  residence  of  tlie  parties.*  Corporations  doing 
business  in  more  than  one  Slate  are  liable  to  suit  in 
each  State,'  and  tius  circumstance  has  been  availed  of 
by  creditors  for  the  purpose  of  attaching,  in  other 
States,  debts  whicli  could  not  be  attached  at  the  place 
wliere  contracted  and  payable.  In  many  of  the  States 
tliero  arc  statutes  providing  that  debts  due  to  em- 
ployees for  wages  shall  be  exempt  from  attacliment, 
either  generally  or  to  a  certain  amount.  When  the. 
employer  is  a  corporation,  liable  to  suit  in  other  States, 
creditors  have  sought  to  evade  the  exemption  laws  of 
the  debtor's  domicile  by  laying  their  attachments  in 
the  hands  of  the  corporation  in  another  State.  In  suoh 
case  the  question  is  as  to  the  effect  to  be  given  in  one 
State  to  the  exemption  laws  of  another.  Some  author- 
ities hold  that  the  creditor  may  himself  or  by  an  as- 
signee attach  the  debtor's  wages  in  another  State,  and 
that  neither  the  debtor  defendant  nor  the  garnishee 
can  defeat  the  attachment  br  relying  upon  the  exemp- 
tion law  of  the  State  where  all  of  the  parties  to  the  suit 
are  domiciled,  and  where  the  debt  was  payable.''  These 
cases  proceed  upon  the  theory  that  exemption  laws  af- 
fect tho  remedy  only,  and  are  therefore  governed  ex- 

5flANT.  P.  P.  —  S9. 


i  881  CONFLICT  OF  LAWS  458 

clusively  by  the  lex  fori;  that  since  a  debt  is  transitory, 
and  the  creditor  able  to  enforce  payment  of  the  same 
wherever  jurisdiction  of  the  defendant  may  be  bad,  a 
creditor  of  sach  creditor  should  have  the  same  right. 

1  Ante,  2  812.  See,  also,  Bo  wen  v.  Pope,  125  III.  28;  8  Am.  St.  Rep. 
330. 

2  Ante,  ^^19. 

3  BurlliiKton  etc.  Co.  v.  Thompson,  31  Kan.  180:  47  Am.  Rep.  497; 
Mooney  v.  Union  Pacific  R  R.  Co.  60  Iowa,  346;  Broadstreet  v.  Clark, 
6d  Iowa,  670;  Morgan  v.  Neville,  74  Pa.  St.  52.  CV.  Stevens  v.  Brown. 
20  VV.  Va.  450. 

J  881.  Same  sabject,  oontinued.  —  Other  cases  hold  that 
where  the  creditor,  debtor,  and  garnisliee  are  all  resi- 
dents of  a  State  wliere  the  debtor  is  entitled  to  exemp- 
tions, the  creditor  cannot  assign  the  debt  to  a  citizen  of 
another  State  so  as  to  enable  him  to  enforce  the  same 
by  attachment  in  the  hands  of  the  garnishee  without 
service  on  the  person  of  the  debtor.^  These  cases  re- 
gard the  exemption  of  wages  as  an  incident  of  tlio  debt 
from  the  employer,  which  follows  it  into  any  jurisdic- 
tion into  which  the  employer  goes,  and  is  a  condition 
of  the  process  of  collection  in  any  State.  A  third  group 
of  cases  holds  that  the  non-resident  debtor  defendant 
will  be  accorded  the  benefit  of  the  exemption  law  of 
the  forum,  because  that  is  not  limited  in  terms  to  citizens 
of  the  State  of  the  forum.^  It  should  be  added  that  tlie 
debtor  has  two  remedies  at  his  own  domicile  by  which 
he  may  give  effect  to  his  statutory  exemption.  Where 
both  plaintiff  and  defendant  are  residents  of  the  same 
State,  an  injunction  will  issue  to  prohibit  defendant 
from  attaching  in  another  State  a  debt  due  the  plaintiff 
in  violation  of  the  exemption  law  of  the  State  of  the 
domicile.'  And  where  an  exempted  debt  has  been  at- 
tached and  condemnation  had  in  another  State,  the 
debtor  may  recover  the  sum  from  the  creditor  in  the 
State  of  the  domicile  of  both.* 
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1  Drake  v.  Lake  Shore  etc.  Co.  69  Mich.  168;  13  Am.  I^t.  Rep.  382. 
The  cases  cited  by  the  court  In  support  of  Its  conclusion  are  not 
exucuy  parallel,  but  1  venture  to  expresH  the  opinion  tnuc  this  1h  the 
true  Uoctrlne,  and  the  one  most  hi  accordance  with  that  piinelple 
which  requires  a  contract  to  be  governed  by  the  law  oi  the  place  of 
perlurmance.    fc>ee  a;i/e,  li  307,  •iL'H, 

2  Wright  V.  Chicago  etc.  Co.  19  Neb.  175;  56  Am.  Rep.  747:  >fo. 
Pacific  Ry.  Co.  V.  Maltby,  34  Kan.  125;  Mineral  Point  Co.  v.  Ba.iun, 
8:1  III.  ;i6o.  The  provision  of  the  Pub.  Gen.  Laws  of  Md.  art.  u,  {  an,  is 
to  the  same  eifect. 

3  Keyser  v.  Rice,  47  Md.  203;  28  Api.  Rep.  44«;  Wilson  r.  Joseph, 
107  Ind.  490.     Cf.  Eugel  t'.  8cheuerman,  40  Ga.  20(5;  2  Am.  Rep.  573. 

4  Stark  v.  Bare,  39  Kan.  100. 

g  332.  Taxation  of  olxoieB  in  action. — The  taxing  power 
of  a  State  extends  to  all  persons,  property,  and  business 
witliin  its  limits.  We  have  already  seen  that  corpo- 
real personal  property  —  choses  in  possession  —  may  be 
taxed  wherever  located,  without  regard  to  the  residence 
of  the  owner.^  In  the  taxation  of  incorporeal  personal 
property,  or  choses  in  action^  the  rule  mohilia  sequuntur 
personam  has  been  applied  in  a  very  thoroughgoing 
way.  By  a  fiction  of  law,  which  is  followed  when 
convenient  and  disregarded  when  inconvenient,^  such 
property  is  treated  as  situated  at  the  domicile  of  the 
owner.  Hence,  as  liability  to  taxation  is  an  incident  of 
domicile,' ail  the  incorporeal  personal  property  to  which 
a  man  may  be  entitled  is  assessable  to  liini  at  his  domi- 
cile. Debts  and  credits  are  property  and  taxable  as 
such  to  the  creditor  at  his  place  of  residence,  witlioiit 
regard  to  the  place  where  the  evidences  of  the  indebt- 
edness may  be  situated.*  Tliey  cjinnot,  however,  be 
taxed  in  the  State  wliere  the  debtor  roside.s.^  So  bonds 
issued  by  a  railroad  company  and  owntd  bj' non-resi- 
dents cannot  be  taxed  by  the  State  in  whicli  tlie  cor- 
poration is  domiciled.*  If  a  State  or  a  municipality 
imposes  a  tax  upon  its  own  obligations  hold  by  non- 
residents it  impairs  the  obligation  of  its  contract.^  A 
mortgage  debt  is  taxable  at  the  residoiico  of  tlic  nicrt- 
gagee,  altiiough  the  land  rnort;^a[  ed  may  I;o  taxed  in 
s^ino  or  another  State.^    All  choses  in  action,  such  as 
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bonds,  shares  of  stock  in  foreign  corporations,  debts  of 
otlier  States  and  municipalities,  promissory  notes,  etc., 
are  taxable  at  the  residence  of  tiie  creditor  or  owner.' 
Althougli  the  property  of  the  foreign  corporation  may 
be  taxed  at  its  domicile,  the  shares  of  stock  are  never- 
tlieless  taxable,  at  their  market  value,  to  the  owner  at 
his  domicile,  and  the  taxation  of  the  corporation  on  the 
value  of  all  that  it  owns,  and  of  the  shareholder  on  tlie 
value  of  his  stock,  is  not  double  taxation.^®  Some  cases 
hold  that  shares  of  stock  may  also  be  taxed  in  the  State 
where  the  corporation  is  domiciled,  althoagh  owned  by 
non-residents,  for  the  domicile  of  tlie  corporation  is  the 
situs  of  tlie  shares,  whicli,  when  purchased  by  non- 
residents, are  taken  subject  to  tlie  law  of  the  State 
creating  the  corporation.** 

1  Ante  A  302.  See,  also,  Pittsburg  etc.  Co.  v.  Bates,  40  La.  An.  236; 
8  Am.  St.  Rep.  519. 

2  See  antet  ({  297,  811, 315. 

3  Pickering  v.  City  of  Cambridge,  144  Mass.  244. 

4  State  Tax  on  Foreign-held  Bonds,  In  Wall.  300,324:  Bullock  r 
Guilford,  59  Vt.  516;  Bradley  v.  Bander.  86  Ohio  St.  28;  38  Am.  Ri»p. 
W7;  Alabama  Gold  etc.  Co.  v.  Lott,  54  Ala.  4'K);  People  v.  Worthing- 
ton,  21  III.  171;  74  Am.  Dec.  86,  n..  ffii  Contrti,  People  v.  Hibernta  Sav- 
ings Society,  51  Cal.  243;  21  Am.  Rep.  7(H. 

5  Arrapahoe  Co.  Commrs.  ?'.  Cutter,  3  Colo,  349;  Lanesboroagh  v. 
County  Commrs.  131  Mass.  424;  Collins  r.  Miller,  43  Ga.  laS;  note  to 
Citv  of  New  Albany  v.  Meekin,  56  Am.  Dec.  629.  But  c/.  Matter  of 
Jefferson,  35  Minn.  215. 

6  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300. 

7  Murray  v,  Charleston,  96  U.  S.  432;  Mayor  etc.  of  Baltimore  ». 

Hussey,  67  Md.  112. 

8  Kirtland  v.  Hotchklss,  100  U.  S.  491 ;  State  v.  Darcy,  51 N.  J.  ti.  140. 

9  Appeal  Tax  Court  i».  Patterson,  50  Md.  854;  Bonaparte  t».  Tax 
Court,  101  U.  S.  6.')2;  Dyer  r.  Osborne,  11  R.  T.  321;  23  Am.  Rep.  4«0: 
Orcutt's  Appeal,  97  Pa.  St.  179;  Dwlght  v.  Boston,  12  Allen.  316;  Qnlds- 
bury  V.  Warwick,  112  Mass.  384.  See  generally  note  to  City  of  Xew 
Albany  t>.  Meekin,  56  Am.  Dec.  523. 

10  Cook  V.  Cltv  of  Burlington,  50  Towa,  ?51;  44  Am.  Rep.  670:  Be!o 
V.  Conmrs.  of  Forsyth  Count  v,  82  N.  C.  415;  33  Am.  Rep.  688;  (^Itv  of 
Meinphis  v.  En«ilev,  6  Baxt.  553;  32  Am.  Rep.  5;«;  McKeen  »»,  Coa-itv 
of  Northampton,  49  Pa.  St.  519;  88  Am.  Dec.  615;  Dwight «».  Mavor,  12 
Allen,  318;  90  Am.  Dec.  149;  Ogden  v.  City  of  St  Josepii,  90  ^Io."522 

11  Tappan  v.  Merchants*  Nat.  Bank,  19  Wall.  490;  Sfrpot  Ti.  n.  c^. 
V.  Morrow.  87  Tenn.  406;  American  Coal  Co.  t'.  Conntv  Commrs   53 
Mi.  '*'"•:  ^I'lvor  oto,  ,..  Rnlto.  Citv  Pass.  By.  Co.  57  Hd.  ."1;  Dytr  v 
Osborne,  U  R.  I.  32l;  2;)  Am.  Rep.  460. 
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CHAPTER  XXV. 

GENERAL  ASSIGNMENTS  OF  PERSONAL  PROPERTY. 

}  333.  Distinction  het>veen  voluntary  and  Involuntary  assignments. 

^  ?34.  Extraterritorial  effect  of  voluntary  assignments. 

2  33d.  Assignments  valid  where  made  and  invalid  by  the  lex  re*  sitoe. 

g  336.  Same  subject—  First  class  of  cases. 

g  337.  Same  subject—  Second  class  of  cases. 

g  338.  Same  subject  — Third  class  of  cases. 

2  339.  The  Pennsylvania  doctrine. 

2  340.  Limitation  of  the  rights  of  creditors. 

2  3^11.  Assignments  embracing  real  estate. 

2  3-12.  Insolvent  laws— Federal  and  State  legislation. 

§  341.  Assignments  under  State  laws. 

2  34-i.  Same  subject. 

2  345.  Effect  within  the  State. 

2  346.  Assent  by  non -resident  creditors. 

2  347.  rj^bts  of  assignees  in  other  States. 

2  348.  Rights  of  receivers  in  other  States. 

§  838.  Distinction  between  voluntary  and  involnntary 
assignments. — It  often  happens  that  the  whole  of  a 
man's  personal  property  is  massed  for  the  purpose  of 
transfer,  per  univcrsitatan^  to  others.  Such  a  general 
assignment  may  take  place  in  the  lifetime  of  the  owner, 
or  upon  his  deatii.  The  collective  assignment  in  the 
owner's  lifetime  may  be  either  his  voluntary  act,  or  it 
niay  be  effected  by  operation  of  law,  as  in  cases  of 
bankruptcy  or  insolvency.  Most  cases  make  a  distinc- 
tion between  the  extraterritorial  effect  to  be  given  to 
these  two  kinds  of  transfer.  Some  effect  is  generally 
accorded  in  other  States  as  to  property  or  debts  there 
located  to  voluntary  assignments,  while  an  assignment 
in  invitnm  under  tlie  local  insolvent  law  of  a  State,  or  of 
a  foreign  country,  is  said  to  be  absolutely  invalid  in 
other  States.*    This  distinction,  at  least  in  the  form  in 
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%vhich  it  is  ordinarily  expressed,  is  apt  to  be  mislead- 
Ing.  The  tendency  of  modern  cases  is  to  apply  through- 
out the  rule  tliat  i)ersonal  property  is  govenied  by  the 
law  of  its  siluSf  and,  so  far  as  creditors  are  concerned, 
to  determine  tlieir  rights  against  the  assignor's  prop- 
erty by  that  law.  Since  the  insolvent  law  of  a  State 
receives  no  extraterritorial  recognition  (with  the  excep- 
tions hereinafter  set  forth),*  an  assignment  in  invitum 
undjr  tliat  law  is  regarded  in  other  States,  as  to  prop- 
erty there  located,  as  si m pi 3'-  non-existent,  and  hence 
such  property  is  at  the  disposition  of  creditors  of  the 
assignor.'  But  tlie  law  of  every  State  permits  non- 
resident owners  to  make  transfers  of  their  property 
there  in  some  form,  and  therefore  a  voluntary  assign- 
ment is  an  act  wliich  may  or  may  not  bo  valid  by  the 
law  of  tiie  State  of  the  siUis^  and  the  rights  of  creditors 
of  the  assignor  are  determined  by  tliat  law.  In  each 
case  it  is  the  lex  rei  sites  which  controls,  although  this 
law  in  some  cases  demands  that  the  law  of  another 
State  should  be  applied. 

1  Hovt  V.  Thompson,  5  N.  Y.  351 ;  Johnson  v.  Hunt,  23  WVnd.  91 ; 
Rhawn  v.  Pearce,  110  III.  350;  51  Am.  Rep.  691;  Blake  v.  Williams,  8 
Pick.  2H6;  17  Am.  Dec.  372;  Welder  v.  Maddox,  66  Tex.  372;  59  Am. 
Rep.  617. 

2  See  po8t,  \\  346,  347. 

8    See  cases  in  note  1,  and  post^  \  337. 

I  334.  Extraterritorial  effect  of  voluntary  asiignments. 
—  There  is  much  diversity  among  the  laws  of  the  dif- 
ferent States  as  to  whether,  in  a  general  assignment, 
preferences  may  be  given  to  certain  creditors,  or  ex- 
emptions may  be  claimed  by  the  assignor.  Most  of  the 
cases  on  tliis  subject  have  arisen  when  the  assignment 
is  valid  in  tiie  State  where  the  a.ssignor  resides  and 
executes  tlie  assignment,  but  invalid  for  some  reason 
in  the  Slate  wiiero  tlie  property  in  controversy  is  situ- 
ated.   The  question  theu  is,  shall  the  title  of  the  as- 
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signee  to  such  property  and  debts  bo  governed  by  the 
law  of  the  assignor's  domicile,  and  is  it  therefore  a  title 
which  cannot  be  defeated  bv  the  attachments  or  execu- 
tions  of  local  creditors  ?  If  this  question  is  ansnered  in 
the  negative,  then  the  question  arises  whether  creditors- 
not  residing  in  the  Slate  where  the  property  is  situated 
may  interfere  to  defeat  the  assignment  quoad  hoc,  or  is 
this  riglit  given  exclusively  to  resident  creditors,  as 
a  special  protection  afforded  them.  These  questions 
have  all  been  answered  in  different  wa3''s  bj'"  different 
courts. 

Assignment  valid  by  laws  of  both  States,  It  may  be 
that  the  assignment,  as  to  preferences,  recording,  etc., 
is  valid  under  the  law  both  of  the  assignor's  domicile 
and  of  the  State  where  the  property  is  situated.  lu 
such  case  there  is  no  ground  upon  which  any  creditor, 
resident  or  non-resident,  can  by  attachment  or  execu- 
tion limit  its  full  operation.*  And  it  may  make  no  dif- 
ference that  some  law  of  the  situs  concerning  the  bonds 
of  trustees  is  not  complied  wilh,  for  such  laws  are  only 
designed  to  govern  residents.* 

1  King  V.  Glass,  73  lown,  205;  Ockerman  v.  Cross,  54  N.  Y  29; 
Bord  V.  Bonnaflfee,  (J  La.  An.  563;  54  Am.  Dec.  673;  Conin  v.  Kelling, 
83  Ky.  <>49;  Walters  v.  Whitlock,  9  Flu.  86;  76  Am.  Dec.  607;  Johnson 
•p.  Sharp,  31  Ohio  St.  611:  27  Am.  Rep.  629;  Askew  v.  La  Cygne  Dank, 
83  Mo.  :V>6;  53  Am.  Rep.  690. 

2  Welder  v.  Maddox,  68  Tex.  372;  59  Am.  Rep.  617.  Of.  Blrdsoye  v. 
Underbill,  82  Ga.  142;  14  Am.  St.  Rep.  142. 

§  335.  Assijnmonts  valid  whero  mado,  and  invalid  by 
the  lox  roi  sitae.  —  The  rulings  of  tlie  courts  when  the 
assignment  is  of  this  character  fall  into  three  distinct 
classes.  It  is  obvious  that  if  the  old  maxim  mohilia  sc- 
quuntur  personam  be  applied,  sucili  assignments  would 
bo  upheld,  and  such  is  indeed  tlie  rule  adopted  in  the 
first  class  of  cases  on  this  subject.^  But  by  far  the 
greater  number  of  cases  disregard  this  maxim,  and  pro- 
coed  upon  the  principle  that  each  State  has  the  cxclu- 
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sive  right  to  regulate  the  ownership  and  transfer  of  all 
property  within  its  limits,  and  to  determine  what  trans- 
fers shall  be  fraudulent  as  to  creditors ;  in  a  word,  that 
title  to  personal  property  depends,  like  that  to  real 
property,  upon  the  lex  rci  sites.  Or,  as  this  principle  is 
sometimes  expressed,  witli  less  theoretical  accuracy 
perhaps,  but  to  tlie  same  practical  efi'ect,  a  general  vol- 
untary assignment  for  the  benefit  of  the  creditors  of 
the  assignor,  valid  under  the  law  of  his  domicile,  carries 
all  his  personal  property,  wherever  situated,  unless  its 
operation  is  limited  by  the  local  law  or  policy  of  the 
State  where  the  property  is  located.' 

1  See  post,  i  336. 

2  Ilanford  v.  Paine,  32  Vt.  4^2:  7S  Am.  Dec.  586,  n.,  504;  Askew  v. 
La  Cy^ne  Exchange  Bank,  83  Mo.  386;  5:i  Am.  Rep.  590;  Black  v. 
Zacharie,  3  How.  4S:^  514;  lioaentbal  v.  Mastln  Bunk,  17  Blatchf.  32a. 
See  post,  U  '«7,  338. 

§  836.  Same  subject — First  class  of  cases.  —  A  few  cases 
hold  that  full  effect  will  be  given  elsewhere  to  an  as- 
signment valid  by  the  law  of  the  assignor's  dorniciley 
but  invalid  by  the  law  of  the  State  where  the  property 
is  located,  upon  tlie  principle  tliat  transfers  of  personal 
property  are  to  be  governed  by  the  domicile  of  the 
owner.^  "The  legal  situs  follows  the  domicile  of  the 
owner,  and  the  law  of  tlie  actual  situs  protects  the  claims 
of  domiciled  creditors  there  only  against  transfer  by 
operation  of  law."^  In  order  to  reach  such  property 
by  attachment  or  execution,  creditors  in  the  State  of 
the  situs  must  show  tliat  the  assignment  is  invalid  by 
the  law  of  the  assignor's  domicile.'  Some  of  the  cases 
which  take  this  view  have  been  subsequently  approved, 
upon  the  ground  that  thej-  affected  debts  only  which 
should  be  treated  as  located  not  at  the  domicile  of  the 
debtor,  but  at  tliat  of  the  creditor.*  But  it  will  ])e  seen 
that  this  distinction  is  disregarded  by  most  of  the  recent 
cases.^ 
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1  B.  <ft  O.  R.  R.  Co.  V.  Glenn,  28  Md;  2S7,  822;  92  Am.  Dec.  ^88: 
Speed  V.  May,  J7  Pa.  St.  91;  55  Am.  Dec.  640;  Mowry  v.  Crocker,  6 
Wis.  3Cft,  Ul;  Caskle  ••  Wobster,  2  Wall.  Jr.  131;  Llvermore  v. 
Jciickes,  21  How.  126.  The  Pennsylvania  law  upon  this  subject  has 
been  changred  by  statute.  tSee  Philson  r.  Barnes,  60  Pa.  Ibt.  2;^,  and 
post,  S  :<39.  The  federal  cases  above  cited  In  this  note  may  be  re- 
garded as  overruled  by  Green  v.  Van  Buskirk,  7  Wall.  139;  Hervey 
V.  R.  I.  Locomotive  Works,  93  U.  8.  664. 

2  Speed  v.  May,  17  Pa.  St.  91;  55  Am.  Dec.  640,  per  Gibson,  C.  J. 
But  In  the  earlier  case  of  Milne  t>.  Morton,  6  Linn.  :i63;  6  Am.  Dec. 
466,Tllghman,  C.  J.,  referring  to  the  rule  thj.t  personal  property  hi  s 
no  locality,  but  is  transferred  accordir »  to  the  law  of  the  country  in 
which  the  owner  is  domiciled,  said:  "  '^^is  proposition  is  true  In  gen- 
eral, but  not  to  its  utmost  extent,  ror  without  several  exceptlor.a. 
In  one  sense  personal  property  hi'S  locality,  that  is  to  say,  if  tangi- 
ble. It  has  a  place  in  which  it  is  situated,  and  if  invisible  (consistii  g 
of  debts),  it  may  be  said  to  be  in  th<»  plaop  where  the  debtor  resides; 
and  of  these  circumstances  the  most  liberal  nations  have  taken 
advantage  by  making  such  property  Bnbject  to  regulations  which 
suit  their  own  convenience.  In  cases  of  intestacy,  the  property  Is 
distributed  according  to  the  law  cif  the  domicile  of  the  intestate. 
But  yet,  so  far  as  concerns  creditors,  it  depends  on  the  law  of  the 
country  where  it  is  situated 

3  B.  <fcO.R.  R.  Co.  t>.  Glenn,?8Md.  287,  322:  92  Am.  Dec.  eP8.  The 
court  in  tbis  case  relied  iipon  Wilson  v.  Carson,  12  Md  64,  and  Houf- 
ton  V.  Nowland,  7  Gill  eft  J.  480.  In  the  former  case  the  assignment 
was  made  in  Kentucky  and  was  vali  I  under  that  law,  and  the  only 
objection  made  to  it  under  the  law  c  f  Maryland  was  that  It  wrs  not 
recorded  in  accordance  with  the  statute  of  Maryland  concerrirg 
conveyances  of  chattels  when  the  vendor  remains  in  possession. 
But  this  was  the  case  of  credits  absolutely  i  sslgned,  to  which  the 
statute  In  question  had  no  application,  and  it  was  unr.ecepsary  for 
the  court  to  decide  It  upon  the  ground  that  the  gitus  of  personal 
property  is  at  the  domicile  of  the  owner.  The  law  rpplici  ble  was 
that  relating  to  assignments  of  choses  in  action  generally.  See  ante, 
ch.  22.  This  case,  therefore,  was  one  in  which  the  assignment  was 
valid  both  by  the  law  of  the  assignor's  domicile  and  of  the  ret  sittB, 
as  to  which  see  ante,  ?  335. 

4  Galllander  t».  Howell,  35  N.  Y.  Rr7.  But  see  snprn,  n.  2.  This 
view  seems  to  meet  the  ppproval  of  the  learned  annotator  of  Wins- 
low  V.  Fletcher,  55  Am.  Rep.  13:<,  134,  who  cites  also,  Howard  Nat. 
Bank  v.  King,  10  Abb.  N.  C.  346;  Osgood  v.  Maguire,  61  N.  Y.  524; 
Williams  V.  Ingersoll,  89  N.  Y.  608,  623, 624. 

5  See  post,  U  337,  338. 

^  837.  Same  BUtject — Second  olasB  of  oases. — The  doc- 
trine of  the  second  class  of  cases  is  that  which  is  at 
present  followed  by  the  majority  of  the  courts.  It  is, 
perhaps,  merely  a  stage  in  the  evolution  of  the  law 
upon  this  subject  towards  the  third  view.  This  second 
group  of  cases  liolds  that  w^hen  a  general  assignment 
made  by  a  non-resident  for  the  benefit  of  creditors 
contains  preferences  or  other  provisions  which  may  "be 
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valid  by  the  law  of  the  assignor's  domicile,  but  are  in- 
valid by  the  law  of  the  State  where  the  debts  are  located, 
or  otiier  personal  property  of  the  assignor  is  found,  then 
the  assignment  is  void  as  to  creditors  of  the  assignor 
resident  in  the  latter  State,  but  is  valfd  as  to  creditors 
residing  in  other  States.^    This  restriction  of  the  right 
to  avoid  such  assignments  to  resident  creditors  is  some- 
times put  upon  tho  ground  that  comity  requires  the 
recognition  of  foreign  assignments  generally,  but  not 
where  the  interests  of  the  citizens  of  the  forum  are  con- 
cerned.   A  State  will  not  enforce  a  foreign  contract 
which  operates  to  the  detriment  of  its  own  citizens, 
but  it  owes  no  duty  to  foreigners.*    The  restriction  is 
also  put  upon  the  ground  that  the  law  of  the  situs^ 
while  prohibiting  preferences  among  its  own  citizens 
as  creditors,  does  not  prohibit  them  among  non-resi- 
dents.   Preferences  are  valid  at  common  law,  and  the 
statutory  change  in  tlie  State  of  the/cwwrn  is  applicable 
only  to  creditors  tliere  resident.'    To  extend  the  law  of 
the  sUtts  to  parties  residing  and  contracts  governed  by 
the  laws  of  other  States  would  be  giving  it  an   un- 
warranted extraterritorial  application.*    In  a  leading 
case  the  court  said  :  "Upon  wliat  plea  consistent  with 
comity,  under  such  circumstances,  are  the  authorities 
of  this  government  to  repudiate  a  transaction  valid  by 
the  laws  of  a  sister  State  ?    If  the  question  touched  one 
of  our  own  citizens,  we  could  vindicate  our  rejection  of 
such  transaction  on  tlie  ground  of  our  statute,  passed 
legitimately,  for  the  special  regulation  of  the  affairs  of 
such  citizen.    But  if  such  rejection  relates  to  the  citizen 
of  another  State,  how  is  such  a  line  of  conduct  ,to  be 
justified  ?    We  might  indeed  urge,  as  a  sort  of  excuse, 
that  the  law  of  New  York  regulating  assignments  was 
not  similar  to  the  law  of  this  State,  and  that  we  pre- 
ferred the  regulations  of  our  own  law;  and  therefore 
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\roald  not  permit  the  law  of  New  York  to  prevail  in 
onr  State  with  respect  to  the  citizens  of  Rliode  Island 
or  New  Hampshire.  But  I  cannot  think  we  have  a 
right  to  endeavor  to  arbitrate  in  such  a  concern  be- 
tween the  State  of  New  York  and  the  citizens  of  these 
other  States.  By  force  of  the  public  code  the  affair 
would  seem  to  stand  thus :  A  State  by  her  laws  ordains 
as  valid  a  certain  mode  for  the  assignment  of  personal 
properly.  She  has  no  right  to  insist  that  such  mode 
shall  be  effectuated  by  any  other  country,  in  deroga- 
tion of  the  local  regulations  of  such  latter  government ; 
but  she  has  a  right  to  have  such  mode  regarded  as  ef- 
fectual in  all  other  respects."  *  The  answer  to  this  argu- 
ment may  bo  found  in  another  part  of  this  worlc.^ 

1  Mav  V.  First  Nat.  Bank.  122  111.  651 ;  Sheldon  r.  Wheeler,  32  Fed. 
Rep.  773;  Thurston  v.  Rosenfleld,  42  Mo.  474;  U7  Am.  Dec.  3.51;  Butler 
V.  Wendell,  57  Mich.  62;  58  Am.  Rep.  3-i9;  Varnum  r.  Camp,  1  Green, 
826;  25  Am.  Dec.  4Tfi;  Bentlev  v.  Whittemore,  19  N.  J.  Eq.  462;  W  Am. 
Dec.  671 ;  Kimball  v.  Lee, 40  N.  J.  Eq.  40.3:  Moore  r.  Bonnell,  31  N.  J.  L. 
JIO;  Herschfeld  v.  Dexel.  12  Oa.  582;  Martin  v.  Potter,  11  Gray,  37;  71 
Am.  Dec.  689;  Fuller  v.  Stelglltz.  27  Ohio  St.  :w>;  22  Am.  Rep.  312; 
Guillander  v.  Howell,  35  N.  Y.  657;  Bryan  v.  Brisbin,26  Mo.  423;  72 
Am.  Dec.  219;  Hever  r.  Alexander,  IDS  III.  350;  Pierce  v.  O'Brien,  129 
Mass.  314;  37  Am.  Rep.  360. 

2  Zipoev  t».  Thompson,  1  Gray,  243;  Chafee  v.  Fourth  Nat.  Bank, 
71  Me.  514;  86  Am.  Rep.  345. 

3  May  V.  First  Nat.  Bank,  122  111.  551;  Moore  v.  Bonnell,  31  N.  J.  L. 
90. 

4  Richardson  v.  Leavltt,  1  La.  An.  430;  45  Am.  Dec.  90. 

5  Bentley  v.  Whittemore,  19  N.  J.  Eq.  462;  97  Am.  Dec.  671 

6  See  post,  {  338,  and  antCt  U  293-297. 

§  838.  Same  subject — TMrd  class  of  cases.  —  The  doc- 
trine of  the  third  class  of  cases  upon  this  subject  is  that 
when  the  foreign  assignment  for  the  benefit  of  creditors 
is  invalid  according  to  the  law  of  the  Slate  where  the 
property  is  situated,  such  property  is  there  liable  to  at- 
tachment or  execution  at  the  suit  of  creditors  of  the  as- 
signor residing  in  other  States  as  well  as  of  those  residing 
in  the  State  of  the  situs,^  These  cases  regard  such  an 
assignment  as  like  a  foreign  contract,  which  will  not 
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be  enforced  elsewhere  when  in  conflict  with  the  policy 
or  law  of  the  forum,  and  that,  as  an  attachment  is 
nothing  more  than  a  remedy  in  aid  of  an  ordinary 
action,  there  is  no  reason  why  a  non-resident  may  not 
invoke  sucli  remedy  just  as  well  as  a  citizen  of  the  State, 
unless  tliere  is  some  provision  in  the  attachment  law 
restricting  its  benefits  to  residents.  A  foreign  creditor 
pursuing  a  remedy  given  by  the  law  of  a  State  may  en- 
force it  in  the  same  manner  and  with  the  same  priority 
as  a  resident.  "  Once  properly  in  court  and  accepted 
as  a  suitor,  neither  the  law  nor  court  administering  the 
law  will  admit  any  distinction  between  the  citizen  of 
of  its  own  State  and  that  of  another.'"  It  might.  In- 
deed, be  objected  that  the  discrimination  in  favor  of 
domestic  creditors  maintained  by  the  second  class  of 
cases  is  in  violation  of  that  provision  of  the  Constita- 
tion  of  the  United  States  wliich  declares  that  the  citi- 
zens of  each  Statu  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  States.'  A,  resid- 
ing in  New  Yorlc and  owning  personal  property  in  Penn- 
sylvania, made  an  assignment  at  his  domicile  to  tlie 
plaintiff.  On  the  same  day  the  defendant,  a  resident  of 
New  York,  attached  A's  property  in  Pennsylvania,  and 
plaintiff  filed  a  bill  in  New  York  for  an  injunction.  The 
law  of  Pennsylvania  provides  that  assignments  hy  non- 
residents sh£dl  be  recorded,  and  that  no  creditor  having 
a  lien  before  the  recording  shall  be  prejudiced.  It  was 
held  that  the  New  York  assignment  could  not  operate 
on  the  property  in  Pennsylvania  against  thest^itute  law 
of  that  State ;  that  the  law  of  New  York  did  not  follow 
the  defendant  into  Pennsylvania,  and  that  there  he  had 
the  same  right  as  anj'  resident  creditor.* 

1  Ex  parte  Diolclnson,  20  S  C.  453;  13  Am.  St.  R<»p.  749:  Moore  v. 
Church, 70  Iowa,  2ns:  ."><)  Am.  Ren.  439:  Wurner  »'.  .Taflfrav,  96  N.  Y.  248; 
48  Am.  Rep.  61fi;  Watprmtn  ?'.  Sprjjriip  M?innf  <^''^.  Si  Conn.  551.  CT. 
Green  v.  van  Buskirk,  7  Wall,  l  :y;  Faulkner  v.  Hyman,  142  Mass.  SSL 
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2  Danforth,  J.,  In  Hlbernla  Nat.  Bank  «.  Lacombe,  84  N.  Y.  ?67 ;  S8 
Am.  Rep.  S18;  which  langnage  Is  approved  in  Warner  v.  JafTray,  88 
IJ.Y.248;  48Am.  Rep.  616;  andEx  parte  Dickinson, 2yS.C.  45;;  l«Am. 
St.  Rep.  749.  A  State  has  the  right  to  regulate  the  transfer  of  per- 
sonal property  within  its  limits  although  ail  the  olalmauts  of  it  are 
Don-residents:  Green  v.  Van  Buslclrli,  5  Wall.  307.  It  was  objected 
in  Moore  v.  Bonn  ell,  81  N.  J.  L.  90.  and  Beotley  t>.  Whlttemore,  19 
N.  J.  Eq.  46?;  97  Am.  Dec.  671,  that  if  a  creditor  residing  in  the  Rrme 
State  with  the  assignor  were  allowed  to  defeat  the  operation  of  the 
law  of  his  domicile  by  proceeding  in  the  State  of  the  fttus,  he  would 
be  liable  in  the  State  of  his  domicile  to  the  assignee  for  what  he  has 
elsewhere  recovered.  A  ruling  to  this  effect  was  made  in  Van  Bus- 
kirk  V.  Warren,  S4  Barb.  457,  fl^d  afflrmed  In  the  New  York  Court  of 
Appeals,  4  Abb.  N.  Y.  App.  4.'!7.  But  thi«  caae  was  tak^^n  to  the  Su- 
preme Court  under  the  "full  faith  and  credit  clnnse  "  of  th*>'  federal 
GOQstitntlon  and  there  reversed:  Gieen  v.  Van  Buskirk,  6  Wall.  407, 
and  S.  C.  7  Wall.  i:i9. 

3  In  Chnfee  v.  Fourth  Nat.  Bank,  71  Me.  514;  36  Am.  Rrp.  343, 
while  admitting  that  th<»re  was  force  in  this  obJectloB,  the  roui  t  held 
that  the  discrimination  was  not  unconstitutional.  The  rase  of  May 
V.  First  Nat.  Bank,  122  111.  651,  when  first  decided  held  that  non-resi- 
dent creditors  were  entitled  to  the  same  rights  as  residents.  See  the 
report  in  7  Western  Rep.  681.  A  rehearing  was  granted,  and  the 
contrary  conclusion  then  reached.    See  a/tUei  2  337. 

4  Warner  v.  Jaffxay,  96  N.  Y.  248;  48  Am.  B^.  616. 

§  889.  The  FenxiBylvama  doctrine*  —  Tlie  rule  estab- 
lished in  Pennsylvania  by  statute  and  decision  is  tiiat 
a  voluntary  assignment  made  in  another  State,  giving 
preferences  not  allowed  under  the  law  of  Pennsyl- 
vania, is  valid  upon  being  recorded  in  Penns^'lvania, 
and  a  creditor  there  cannot  attach  the  fund  or  other- 
wise prevent  its  being  distributed  according  to  the  as- 
signinent.i  The  court  said  that  while  it  may  seem 
bard  that  assets  in  Pennsylvania  should  be  transferred 
to  the  State  of  New  York  for  distribution,  and  there 
swallowpo  up  by  preferred  creditors,  it  is  a  risk  whicrh 
the  party  took  when  he  gave  credit  to  a  citizen  of  New 
York.  "He  knew  that  his  debtor  could  do  just  what 
he  has  done,  and  having  such  knowledge  he  has  no 
reason  to  complain."  But  when  an  attachment  is 
issued  in  Pennsylvania  after  an  assignment  executed 
in  another  State,  but  before  it  is  recorded  in  the  county 
where  the  property  is  situated,  the  attachment  has  pri- 
ority over  the  assignment, * 
Brant.  P.  P.  — 40. 
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1  Smith's  Appeal,  117  Pa.  St.  30;  Phllaon  v.  Barnes,  50  Pa.  St.  230; 
Smith's  Appeal,  104  Pa.  St.  381. 

2  Steel  V.  Goodwin,  113  Pa.  St.  288,    See,  also,  Warner  v.  Jaffray, 
96  N.  Y.  248;  48  Am.  Bep.  616. 

g  340.  Limitatioii  of  the  rights  of  creditorB. — When 
the  property  ol  the  assignor  becomes  legally  vested  in 
the  assignee  in  another  State,  and  is  then  brought  into 
a  State  where  the  assignment  is  void,  it  is  not  subject 
to  the  attachment  of  creditors,  for  the  law  of  the  latter 
State  has  no  power  to  regulate  extraterritorial  trans- 
fers.^ So  when  a  vessel  is  at  sea  and  the  owner  re- 
sides in  New  York,  he  may  make  a  valid  assignment 
of  the  same,  and  a  Louisiana  creditor  cannot  attach  the 
vessel  when  it  arrives  there,  although  the  assignment 
is  void  under  the  law  of  Louisiana.^  For  purposes  of 
assignment,  a  ship  on  the  hi^h  seas  is  a  part  of  the  ter- 
ritory of  the  State  where  the  owner  resides."  In  the 
case  of  debts  due  by  corporations  doing  business  in 
more  than  one  State»  the  situs  of  the  debt  is  the  State 
where  paj^able,  and  not  the  State  of  the  domicile  of  the 
corporation.*  Hence,  when  an  as«<ignment  includes 
such  debts,  they  cannot  be  attached  at  the  domicile  of 
the  origin  of  the  corporation,  merely  upon  tlie  ground 
that  by  the  law  of  such  domicile  the  assignment  is  void. 
So  where  part  of  the  assets  assigned  in  New  York  con- 
sisted of  a  claim  for  an  existing  loss  under  a  fire  insur- 
ance policy  against  a  company  chartered  in  Connecticut, 
the  assignment  being  valid  under  the  law  of  New  York 
and  void  under  the  law  of  Connecticut,  and  a  creditor 
subsequently  attached  the  debt  in  Connecticut,  but  the 
assignee  recovered  judgment  against  the  company  in 
New  York,  whicii  was  paid,  it  was  held  that  the  com- 
panj'-  could  not  be  compelled  to  pay  again  in  Connecti- 
cut, for  the  situs  of  the  debt  was  New  York.* 

1  Varnum  t'.  Camp,  I  Green,  326;  25  Am.  Dec.  476. 

2  Southern  Bank  v.  Wood,  14  La.  An.  554;  74  Am.  Dec  446 
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1  Lovlnff  ?'.  Pairo,  10  Iowa,  282;  77  Am.  Dec.  108;  Moorft  v.  Charch, 
70  Iowa,  208;  69  Am.  Rep.  439;  Houston  v.  Nowland,  7  Gill  <fe  J.  480. 
Cf.  Chaflfee  v.  Fourth  Nat.  Bank,  71  Me.  54;  36  Am.  Rep.  5Mo. 

2  Bentley  v.  Whittemore,  19  N.  J.  Eq.  462;  97  Am.  Dec.  671. 

g  342.  Insolvent  laws  —  Federal  and  State  legislation.— 
In  the  absence  of  a  federal  statute  providing  for  a  uni- 
form system  of  bankruptcy,  the  only  method  by  which 
the  objects  of  a  bankrupt  law  can  be  achieved  in  part, 
either  by  creditors  or  by  the  debtor,  is  by  a  proceeding 
under  a  State  insolvent  law.  There  has  been  great  con- 
flict of  opinion  and  authority  in  the  State  and  federal 
courts  as  to  the  scope  of  such  State  laws  as  affected 
both  by  the  constitutional  provision  giving  Congress 
power  to  establish  a  bankruptcy  system,  and  by  the 
constitutional  provision  forbidding  any  State  to  pa.<%s  a 
law  impairing  the  obligation  of  contracts.  Without 
taking  a  historical  review  of  the  decisions  it  may  be 
said  that  the  following  propositions  have  been  finally 
established :  (1)  The  power  of  Congress  to  enact  uni- 
form laws  on  the  subject  of  bankruptcy  is  not  exclu- 
sive so  as  to  prevent  the  States  from  passing  such  laws 
in  the  absence  of  federal  legislation,  or  when  they  do 
not  conflict.^  (2)  A  State  maj'  pass  an  insolvent  law 
discharging  the  person  of  the  debtor  and  his  future 
acquisitions  of  property  from  the  payment  of  his  debts, 
so  far  as  it  concerns  contracts  made  between  citizens 
of  that  State,  made  within  the  State,  after  the  enactment 
of  such  laws.'  (3)  A  State  insolvent  law  has  no  extra- 
territorial effect,  and  cannot  aflfect  the  rights  of  citizens 
of  other  States  so  as  to  discharge  debts  due  to  them.' 
(4)  A  discharge  under  a  State  insolvent  law  cannot  bo 
pleaded  in  bar  of  an  action  brought  to  enforce  a  debt 
due  to  a  citizen  of  another  State,  in  a  federal  court,  or 
In  the  courts  of  another  State.*  (5)  A  foreign  creditor 
who  voluntarily  become  a  party  to  a  proceeding  under 
a  State  insolvent  law  is  bound  by  the  same.* 
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1  Stnrges  v.  Crowlnshield,  4  Wheat.  122;  Ogden  v.  Saunders,  12 
Wheat.  213;  Boyle  v.  Zacharie,  6  Peters,  348;  Cook  v.  Moffat,  5  How. 
308;  Baldwin  v.  Hale,  1  Wall.  22;i;  Oilman  ».  Lockwood,  4  Wall.  409, 
Boese  v.  King,  108  U.  S.  SS.'i;  Denny  v.  Bennett,  128  U.  S.  4S9,  497. 

2  Cases  in  note  1,  and  I^nckney  v.  Lauahan,  62  Md.  453^ 

3  Cases  In  note  I. 

4  Baldwin  v.  Hale,  I  Wall.  223,  230. 

5  Oilman  t».  Lockwood,  4  Wall.  409;  Phelps  t'.  Borland,  103  N.  Y. 
106;  57  Am.  Hep.  755;  Jones  v.  Horsey,  4  Md.  '<i06. 

§  843.  Assignments  understate  laws. — A  compulsory 
assignment  under  a  State  insolvent  law,  or  an  a.s8ign- 
uient  wlicre  the  debtci  is  disoharged  without  the  con- 
sent of  the  creditors,  does  not  carry  the  assignor's 
property,  either  real  or  personal,  in  other  States.*  An 
assignment  of  property  pursuant  to  a  bankrupt  or  in- 
.solvent  law  of  the  debtor's  domicile,  when  the  assignee 
is  in  effect  an  officer  of  the  court,  and  the  property  is 
administered  under  the  direction  of  the  court,  has  no 
extraterritorial  effect  so  as  to  defeat  an  attachment  or 
execution  levied  upon  the  debtor's  property  in  another 
State  by  a  citizen  of  any  State.^  Defendant,  a  bank  in 
Louisiana,  sold  to  plafntiff,  another  bank  in  liouisiana, 
a  draft  on  a  firm  in  !New  York,  which  was  duly  pre* 
sented  and  protested.  Defendant  was  put  into  liquida- 
tion under  the  laws  of  Louisiana,  and  plaintiff  attached 
its  debts  in  Kew  York.  Tlie  commissioners,  under  the 
Ijouisiana  law,  claimed  the  fund,  but  it  was  held  that 
the  plaintiff  was  entitled  to  recover  on  its  attachment.' 
So  where  defendant,  a  resident  of  Pennsylvania,  had 
trustees  appointed  for  his  creditors  under  a  statute, 
and  the  plaintiff,  also  a  resident  of  Pennsylvania,  at- 
tached in  Illinois  a  debt  due  the  defendant,  the  trustees 
intervening,  it  was  held  that  the  plaintiff  should  re- 
cover.* In  this  case  the  court  said :  "  Whether  the 
debt  was  constructive! 3'  within  the  State  of  Pennsyl- 
vania or  not  at  the  time  the  insolvency  proceedings 
were  instituted,  we  do  not  regard  as  of  any  particular 
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1  lotuetit.  The  parties  owing  ttie  debt  were  residing  io 
Iiis  State.  The  fuud  was  iiere,  aud  was  liable,  under 
>.he  laws  of  this  State,  to  the  process  of  attachment,  aud 
tlie  trustees  in  tlie  State  of  Pennsylvania  <iould  only 
take,  as  declarod  by  Story,  subject  to  the  remedies 
provided  by  the  laws  where  the  fuud  had  an  actual 
existence." 

1  Blake  v.  Williams,  6  Pick.  285;  17  Am.  Dec.  372;  Abraham  v. 
Plestow,  :i  Wend.  5:{8;  20  Am.  Dec.  ?:«;  Felch  v.  Bagbee,  4S  Ale.  9;  77 
Am.  Ddc.  20.{;  Hutchinson  v.  Peshlne,  16  N.  J.  Eq.  170. 

2  McClnre  v.  Campbell,  71  Wis.  350;  5  Am.  St.  Bep.  220;  Paine  t«. 
Lester,  44  Conn.  196;  26  Am.  Bep.  442;  Taylor  v.  Columbia  Ins.  Co.  H 
Allen,  353. 

3  Hibepnia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367;  38  Am.  Rep. 

518. 

4  Bhawn  v.  Pearce,  110  111.  350;  51  Am.  Bep.  691. 

§  344.    Same  subject.— The   English   rule  is   that  a 
bankruptcy  in  any  country  is  an  assignment  of  the 
bankrupt's  movables  wherever  sitnated,  so  tliat  in  case 
of  a  bankruptcy  in  America,  a  creditor  in  England  can- 
not attacli  debts  due  there  to  the  banlirupt.    And  if  an 
English  creditor  obtains  abroad  property  belonging  to 
the  debtor,  he  can  be  made  to  refund  the  same  to  the 
trustees.^     Story  and  Kent,  while  admitting  that  tlie 
weiglit  of  American  authority  is  against  this  view,  con- 
tend that  it  is  nevertheless  the  rule  best  adapted  to 
promote  the  interests  of  commerce.'    The  American 
doctrine,  as  appears  from  the  cases  cited  in  the  i->reced- 
ing  section,  is  that  each  State  has  a  right  to  control  the 
disposition  of  property  within  its  limits,  and  that  a 
State  will  not  require  its  citizens,  who  are  creditors  of 
the  insolvent,  to  seek  payment  of  their  debts  in  other 
States,  when  there  are  means  of  satisfying  them  within 
its  jurisdiction. 

1  Dioey  on  Domicile,  ch.  10,  citing,  among  other  ca.sos,  Sill  r. 
Worswjclv,  1  Rluck.  U.  655;  (Solomons  t.  Boss,  1  Block.  H.  Ul,  n. 

2  Story  on  Convict  of  Laws,  {}  404-1' 0;  2  Kent  Coui.  405, 406^ 
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§   845.    Effect  within  the  State.  — An  assignment  under 
a  State  insolvent  law  operates  to  transfer  all  the  prop- 
erty of  the  insolvent  witiiin   that  Stale,  against  non- 
resident as  well  as  against  resident  creditors.^    By  the 
insolvency  proceedings  the  debtor's  assets  are  in  the 
custody  of  the  law,  and  if  the  trustee  fails  to  lake  pos- 
session of  certain  property  in  the  State,  it  cannot  be 
seized  by  a  non-resident  creditor  on  execution  under 
a  judgment  against  the  insolvent  debtor  in  a  federal 
court.'    Tlie  property  of  a  citizen  of  Massachusetts  was 
vested  in  an  insolvent  trustee  while  a  vessel  belonging 
to  the  former  was  then  on  the  high  seas.    A  creditor  re- 
siding in  New  York  issued  an  attachment  against  the 
insolvent,  and  when  the  vessel  came  into  New  York  it 
was  seized  under  the  writ.    In  a  controversy  between 
the   New  York  creditor  and  the  assignee  it  was  held 
that  at  the  time  of  tlie  appointment  in  insolvency  the 
vessel  was  constructively  in  Massachusetts,  and  that 
tlie  assignee  acquired  a  superior  titlc.^    An  insolvent 
law  is  binding  on  the  citizens  of  the  Slate  even  concern- 
ing contracts  made  between  theuy  in  another  State.    So 
vvliere  a  creditor  takes  from  the  insolvent  property  situ- 
ated in  another  State  in  fraud  of  tlie  insolvent  law  and 
bi'ings  it  into  the  State  of  the  domicile,  he  is  liable 
t)ierefor  to  the  assignee  in  insolvency.*    Some  of  the 
earlier  cases  held  that  since  a  local  insolvent  law  co\\\^ 
not  discliarge  debts  due  to  citizens  of  other  Slates,  sv\c\v 
creditors  could  seize  on  execution  any  propevVy  ot    ^      v^ 
debtor  undistributed  in   the  hands  of    the    ua^o^*^  ^^x<a^ 
trustee.*    But  later  cases  hold  that  in.  ttie  ^t^Ve  ^^     €4:^' 
insolvent,  "on.|.g  .^^nt  creditors  can  ol3ta.i\\   ^^  vs^^ 
ence  over  resicj         f editors.^  ^-T 
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4  Crampton  v.  Valldo  Marble  Co.  60  Vt.  291. 

5  Larrabee  v.  Talbott,  5  GUI,  428;  Poe  v.  Duck,  5  Md.  1. 

6  Pinckney  v.  Lanahan,  62  Md.  447. 

g  846.  Assent  by  non-resident  creditors.  —  If  a  non- 
re.sident  creditor  becomes  a  voluntary  party  to  the 
insolvent  proceedings,  as  by  proving  his  claiuas,  or  a 
part  of  tliem,  voting  for  trustees,  etc.,  then  lie  is  bound 
by  such  proceedings  in  the  same  manner  as  resident 
creditors.*  Where  defendant  drew  a-  bill  of  exchange 
on  an  English  firm,  which  he  sold  to  plaintiff,  the  bill 
being  accepted  by  the  drawees,  but  they  were  subse- 
quently adjudicated  bankrupts,  and  the  plaintiff  vol- 
untarily appeared,  proved  his  claim,  and  accepted  a 
composition  witliout  the  consent  of  the  defendant,  it 
was  held  that  the  latter  was  released  from  liability  on 
the  bill.^  Tins  ruling  was  put  upon  the  ground  that, 
notwithstanding  the  bankruptcy,  the  plaintiff  had  a 
valuable  right.  "  It  charged  with  the  payment  of  the 
protested  bill  any  present  or  future  acquisitions  of  the 
acceptors  which  might  come  into  our  jurisdiction,  and 
might  result  in  the  collection  of  the  whole  debt,  or  a 
compromise  settlement,  induced  by  the  desire  or  inter- 
est of  the  debtors  to  have  access  to  our  markets  and 
freedom  to  resume  their  business  among  us.  To  that 
riglit,  thus  valuable  and  material,  it  was  the  privilege 
of  the  surety  to  succeed,  by  way  of  subrogation,  when- 
ever he  should  pay  the  debt,  and  the  plaintiff  could  not 
deprive  him  of  it,  or  impair  or  destroy  it,  except  at  the 
peiil  of  releasing  him  from  his  liability."  Anon-resi- 
dent creditor  of  an  insolvent  is  entitled  to  share  prorata 
witli  resident  creditors,  in  the  absence  of  proof  that  he 
has  received  anything  from  assets  outside  of  the  State.' 

1  Clay  V.  Smith.  3  ppters,  411:  Gllman  v.  Lockwood,  4  Wa]I.4(n; 
Jones  V.  Horsey,  4  Md.  :W;  Gnrdner  v.  Oliver  T,<»^  Bank,  11  Barb.  ,W: 
1*  »rl.jy  i\  Mason,  64  N.  H  6.  Cr  May  v.  Breed,?  Cusb.  15;  51  Am.  I>ec 
700. 
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2  Phelps  V.  Borland,  103  N.  Y.  406;  57  Am.  Rep.  755w 

3  Cases  in  note  1. 

g  347.  Bights  of  assiifnees  in  other  States.  —  An  assignee 
in  insolvency  appointed  in  one  State  may  sue  for  and 
recover  the  insolvent's  property  in  another  State,  when 
it  can  be  done  without  prejudice  to  the  rights  of  creditors 
pursuing  their  remedies  under  the  statutes  of  tlie  latter 
State,  and  provided,  also,  that  the  title  of  the  assignee 
<}oes  not  conflict  with  the  laws  of  the  forum.* 

1  In  re  Walte,  99  N.  Y.  448;  Petersen  v.  Chemical  Bank,  32  N.  Y. 
21 :  88  Am.  Dec.  298. 

g   348.    Bights  of  receivers  in  other  States.— Tlie  ap- 
pointment by  the  courts  of  one  State  of  a  receiver  to 
take   possession  of  a  debtor's  property  has  no  extra- 
territorial effect,  and  does  not  avail  to  defeat  an  attach- 
ment upon  the  debtor's  property  in  another  State.*    A 
court  has  no  power  to  order  a  defendant  to  remove  per- 
sonal property  from  another  State  so  as  to  bring  it 
witliin   the  power  of  a  receiver.^    Receivers  may  be 
appointed  of  the  same  debtor's  property  in  different 
States,  and  when  a  receiver  in  one  State  has  sold  lb© 
property  in  liis  possession  and  paid  the  creditors  prov- 
ing their  claims,  the  surplus  should  be  transmitted  to 
tlie  receiver  of  the  debtor's  domicile."    The  doctririe  o 
some  cases  is  that  a  receiver,  being  an   officer  ot   ^  ^^^ 
court  appointing  him,  cannot  maintain   a  su\t  ^^^^^    ^^ 


-.  w 


other  State,  but  that  an  appointment  must  \ie  vtc\*^^^^^c>  ^ 
the  courts  of  the  State  wliere  the  property  \a  s\VV^^^<^^ 
Otber  cases  jj^i^  ^^j^t  a  receiver  appointed  \\\  owe  ^^  ^^ 
is  entitled,  u^Q  j-jjiciples  of  comity,  to  rr\a.\\\t^\u  ^^  ^ 
for  the  debto,,,  roV^^^^  "^  another,  wUen  <irei^\\,0^^ 
not  intervene  ^  ^-jlere  a  creditor's  bill  l^^vs  V^^^^  ^  ^ 
against  the  '  V^ '  ^f  an  insolvent  i«  ox^e.  ^^^^^^ 
^^^^^erbjj^O^    ert>       the  same  court  ^^:y  ^  to,.^,^^> 
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coiver  of  the  same  insolvent,  asking  for  control  of  the 
property,  the  two  bills  should  not  be  consolidated,  for 
they  are  inconsistent.*  Although  the  law  of  the  State 
appointing  the  receiver  has  no  extraterritorial  efi'ect  so 
as  to  prevent  a  creditor  in  another  State  from  attacliing 
the  property  of  the  debtor  situated  there,  it  is  different 
wiien  tlie  property  comes  into  the  possessiou  of  the 
roceiver  before  attacliuient.  So  when  a  receiver  ap- 
pointed in  one  State  sends  property  of  the  debtor,  of 
whicii  lie  is  in  possession,  to  another  State  for  sale,  it  is 
not  liable  to  attachment  there  bj' a  local  creditor,  and 
if  taken,  the  receiver  may  maintain  replevin  J 

1  Booth  ?;.  Clarke,  17  How.  322;  Bartlett  v.  Wilbur,  53  Md.  435; 
Reynolds  v.  Stoolcton,  43  N.  J.  Eq.  211;  3  Am.  St.  Rep.  305:  Hunt  r. 
Columbia  Ins.  Co.  55  Me.  290;  92  Am.  Dec.  592;  Columbian  Book  Co. 
V.  De  Golzer,  115  Mass.  6:).  See  notes  to  Alley  v.  Caspari,  6  Am.  St 
Rep.  185;  Straughan  v.  Hallwood,  8  Am.  St.  Rep.  43. 

2  Straughan  v.  Hallwood,  30  W.  Va.  274;  8  Am.  St.  Rep.  29. 

3  Day  v.  Postal  Tel.  Co.  66  Md.  354,  370. 

4  Mosebv  v.  Burrows,  52  Tex.  396;  Bartlett  v.  Wilbur,  53  Md.  483; 
Ins.  Co.  V.  Needles,  52  Mo.  17;  Olney  v.  Tanner,  21  Blatchi.  540. 

5  Chicaaro  etc.  Ry.  Co.  v.  Keokuk  etc.  Packet  Co.  10«  111.  317:  4S 
Am.  Rep.  557;  Pond  %u  Cooke,  45  Conn.  126;  2»  Am.  Rep.  668;  Hurd  r. 
City  of  E'izibeth,  41  N.  J.  L.  1;  Ragby  v.  Atlantic  etc.  R.  R.  Oo.  S6 
Pa.  St.  2)1;  Bank  v.  McLeod,  38  Ohio  St.  174;  Hoyt  v.  Thompson, 5 
N.  Y.  :«0;  Metzner  v.  Bauer,  98  Ind.  425. 

6  Day  v.  Postal  Tel.  Co.  66  Md.  354,  860. 

7  Cagill  V.  Wooldrldge,  8  Baxt.  580;  85  Am.  Rep.  716;  McAIpIn  t>. 
Jones,  10  La.  An.  552. 
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CHAPTER  XXVI. 

CONFLICT    OF    LAWS     RELATING    TO     SUCCESSION    AND 

ADMINISTRATION. 

^  349.  Succession  is  governed  by  the  law  of  the  domicile.^ 

^  3o0.  Same  subject,  continued. 

g  351.  Djfinitljnsof  domioUe. 

f  352.  Domicile  of  origin,  ^f     .dee,  and  by  operation  of  law. 

^  353.  Acquisition  of  domicile. 

5  3M.  Change  of  domicile. 

2  355.  Evidence  of  domicile. 

2  356.  Domicile  and  resid  ncc. 

2  357.  Domicile  of  Infants  and  married  women. 

g  358.  Wills  of  personalty    iverued  by  the  law  of  the  domicile. 

2  350.  Capacity  of  parties  —  Legiti.       '  )n  by  subsequent  marriage. 

2  360.  Legitimation  as  affecting  real  estate. 

?  361.  Status  of  adopted  children. 

2  362.  Rights  and  liabilities  of  administrators  in  other  estates. 

i  363.  Rights  of    domiciliary  administrator  against  non-resident 

debtors. 

2  364.  Payments    to    domiciliary  administrator    by    non  resident 

debtors. 
{  365.    Extraterritorial  effect  of  assignments  by  executors. 
2  366.    Ancillary  administration  in  general, 
g  367.    Duties  of  ancillary  administrator. 
g  368.    Rights  of  creditors  against  ancillary  administrator. 
2  369.    Payment  of  legacies  and  shares  by  ancillary  admlntetrator. 

#  849.  Succession  is  governed  by  the  law  of  tlie  domi*^^'^*^^ 
—  A.  inan»s  entire  estate  is  massed  for  the  pwrpo^^  ^i^ 
transfer  upon  hi^  Jeath.  Such  estate  may  cotxs^^  ^^^s^-^ 
real  and  personal  prop<^rty  situated  in  differeiiX.  ^^^  ^ 
«A\id  succession  ^  ^  ^ay  be  either  testamev\\^^  <^^ 
intestato,  The^^  tiot^^  ^^  ^®  considered  In  \.tx\^^^^^ 
are  :  By  what  l^y^\tje  right  of  successioxi  to  t.V\^  iJ^  4^ 
erty governed^  ^  f^  \^ner died  intestate  ^  Xt  VY^  V  .i 
died  testate,  ^'^f.^  o^^^^^  .^  ^^^  ^-^l^^%< 
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What  are  the  rights  of  his  executor  or  administrator  in 
different  States  against  debtors  of  the  estate?  What 
are  the  rights  of  creditors  of  tlie  decedent  against  his 
property  in  diflferent  States  ?  Tliree  views  have  been 
tdrken  by  jurists  of  different  countries  und  epochs  as  to 
the  law  properly  ap^^Uoable  to  rights  of  succession.  (1) 
The  whole  estate  of  a  decedent,  real  as  well  as  personal, 
is  subject  to  the  law  of  his  last  domicile.  (2)  The  right 
of  succession  is  governed  by  the.  law  of  the  place  where 
the  property  of  tba  deoedept  is  situated.  Aocorduig  to 
this  view  different  parts  of  an  estate  may  be  governed 
by  different  laws.  (3)  Real  property  is  governed  by 
the  lex  rei  sitcBj  and  personal  property  by  the  law  of 
the  decedeut^s  domicile.^  The  last  view>  is  that  estab- 
lished in  our  jurisprudence,  and  the  rule  is  that  upon 
a  man's  death,  intestate^  the  law  of  the  State  or  country 
where  he  was  domiciled  at  the  time  of  his  death  desig- 
nates the  persons  entitled  to  succeed  to  his  personal 
property,  and  the  mode  of  the  distribution  of  the  same 
among  those  entitled,*  If  tli^. owner  died  testate,  then 
it  is  the  same  law  which  governs  the  validity  and  con- 
struction of  hrs  will  of  personalty.'  In  the  case  of  real 
property,  however,  the  lex  rei  sites  controls  all  these 
questions.*  And  it  is  the  law  of  the  place'  whore  the 
property  in  question  is  situated  which  determines 
whether  it  is  real  or  personal.^  Although  it  is  only  by 
comity  that  the  law  of  the  domicile  of  the  decedent 
prevails  as  to  succession  to  his  estate,  yet  it  is  the 
firmly  established  rule.*  But  where  property  has  been 
attached  or  seized  on  execution,  the  subsequent  death 
of  the  defendant  does  not  withdraw  it  from  the  custody 
of  tlie  court  and  vest  it  in  the  executory 

1  Savigny,  System,  ?  376. 

2  pof/»rqon  V.  Ch^'mlc  '1  Tiank  32  N".  V.  **!:  9f<  Am.  Deo.  598:  Snnis 
V.  Sml^H.  n  How.  4nn.  424:  Ornvlllon  v.  Kir'bardB'  Ex'r,  13  Lm.  2as\i  3S 
Am.  Dec.  oiW,  Do  Sobry  v.  P"  Tjiistre,  2  Har.  &  J.  191;  3  Am.  Dec,  535; 
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S    Hee  port,  I  S5g. 
„^  ^"  Mcpoon  i:,  Scalei^  Wall.  23; 


7     Rio  Qmode  B.  R.  Co.  v.  GomllB,  132  U.  8. 478, 1 

g  300.  BatneuljMt,  contiBiud.— So  far 
to  pfoperty  Is  concerned,  every  person 
doMi  icjile,  and  cun  have  but  one,  altboiigl 
two  places  of  residenceJ  A  testator  resii 
liiiKl,  wiiere  married  women  hold  thei 
siivci-alty,  bequeathed  a  legacy  to  his  dai 
ried  woman  domiciled  in  Kentucky,  w 
band  ia  ontilled  to  the  wife's  property. 
d:ed  after  the  leslator'a  death,  but  befori 
and  it  waa  licld  that  tlie  liusband  was  e 
le(.:a(!y,  under  the  law  of  hor  domicile 
Amerlcnn  living  In  France  married  a  Fr 
continued  to  reside  in  Franco,  and  did  i 
voluntarily  change  Ilia  domioile,  but  waa 
asylitin  in  America,  tiie  personal  prope 
Mill  at  the  time  of  hiR  marriage  and  deal 
by  llie  French  Ijiw.i  Where,  in  thecourts 
where  the  parliea  were  domicUed,  it  wa 
tliat  the  claimatit  was  the  natural  son  of  i 
testate,  and  as  nn^f^  ^ritlHed  to  hia  personi 
-«\Vl  be  enfnre^fj  England  as  to  pers 
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§  351.    Definitions  of  domicile.  —  It  is  difficult  to  give  a 
definition  of  domicile  wbicli  will  be  adequate  in  all 
cases,  because  sometimes  a  person's  domicile  is  tbe  i 
place  wbicb  be  bas  voluntarily  chosen  as  bis  perma- 
nent residence,  and  it  is  »onietimes  the  place  which  is 
considered  as  bis  domicile  by  a  fiction  of  law,  althougli 
he  bas  left  it  without  tbe  intention  of  returning,  or  even 
when  he  has  never  lived  tbere.^    Unlike  tbe  words 
"liome**  and  "  residence,'*  the  word  **  domicile"  is  a 
term  of  art.    "There  are  certain  words  which   have 
fixed  and   definite   significations.    *  Domicile'    is  one 
such  word ;  and  for  tbe  ordinary  purposes  of  citizen- 
ship, there  are  rules  of  general,  if  not  universal  ac- 
ceptation, applicable  to  it.    *  Citizenship,'  'habitancy,' 
and  *  residence,'  are  severally  words  which  may  in  the 
particular  case  mean  precisely  tbe  same  as  *  domicile,' 
but  very  frequently  they  may  have  other  and  incon- 
sistent meanings;  and  while  in  one  use  of  language 
the  expressions,  a  change  of  domicile,  of  citizenship, 
of  habitancy,  of  residence,  are  necessarily  identical  or 
synonymous,  in  a  different  use  of  language  they  im- 
port diflferent  ideas."*    According  to  Mr.  Dicey,  *'the 
domicile  of  any  person  is,  in  general,  the  place  or 
country  which  is  in  fact  his  pernianent  home,   but 
is  in  some  cases  tbe  place  or  country  which,  whether 
it  be  in  fact  his  home  or  not,  is  determined  to  be  his 
home  by  a  rule  of  law."'    Story  says:  "In  a  strict 
and  legal  sense  that  is  properly  the  domicile  of  a  per- 
son where  be  has  his  true,  fixed,  permanent  home 
and  principal  establishment,  and  to  which,  whenever 
he  is  absent,  he  bas  the  intention  of  returning,  animits 
revertendU^*    This  definition  does  not  cover  a  domi- 
cile or  origin,  nor,  in  all  cases,  a  domicile  by  operation 
of  law.    "  Domicile  is  the  actual  residence  nf  an  indi- 
vidual at  a  particular  place,  accompanied  with  the  in- 
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teiition  to  remain  there  permanently,  or  at  least  for  an 
iiidefiuite  time."* 

1  See  post,  2  352. 

2  Borland  v.  City  of  Boston,  132  Mass.  89;  42  Am.  Bep.  424. 

3  Dicey  on  Domicile,  42. 

4  Story  on  Conflict  of  Laws,  ?  41,  adopted  in  Hairston  v.  Hafr- 
stuD,  27  Miss.  704;  61  Am.  Dec.  S30,  and  other  cases. 

5  Jennison  v.  Hapgood,  10  Pick.  77;  19  Am.  Dec  258.   See,  also. 
Mitchell  V.  United  States,  21  Wall.  350. 

§  352.    Domicile  of  origin,  of  choice,  and  by  operation  of 
law.  —  There  are  three  kinds  of  domicile,  one  of  origin, 
another  of  choice,  and  *a.  third  by  operation  of  law. 
Every  person  acquires  at  his  birth  a  domicile,  which 
is    called  his  domicile  of   origin.     If   legitimate,  the 
infant's  domicile  is  that  of  his  father,  if  the  latter  is  liv- 
ing ;  if  tlie  infant  is  posthumous,  its  domicile  of  origin 
is  that  of  its  motlier.    So  if  the  infant  is  illegitimate, 
its  domicile  of  origin  is  that  of  the  mother.^    The  mere 
place  where  a  birth  occurs  is  immaterial.    "If  the  son 
of  an  Englishman  is  born  upon  a  journey,  his  domicile 
will  follow  that  of  his  father."  ^    "  Thus  D,  the  son  of  an 
Englishman,  and  a  British  subject,  is  born  in  France, 
"Where  his  father  is  residing  for  the  moment,  though 
domiciled,  without  being  naturalized,  in  America,  D's 
domicile  of  origin  is  neither  English  nor  French,  but 
American."  3    The  domicile  of  choice  is  that  whicU  a 
person  sui  Juris  acquires  by  the  fact  of  residence  at  a 
place,  combined  with  the  intention  of  remaimng  tV\eTe> 
indefinitely.*    Domicile  by  operation  of  law  \s  i^^^     ^^ 
infants,  marrie(3  women,  etc.,  which  is  generally    ^^vv^a 
of  the  parent  o^  husband,  and  changes  witli  \\ssiX,  O^ 
latter.^  s^. 

v.MunrojS^l  l^f^l^^sU'^  ^^""'^^  ^-  Douglass,  5  :M.^^^^^^^ 
2  Alvanlej^^  ^  ^  jr.  ^|   ^ervlllet,.Somervr.le,  5  ^;r^      J 
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4    P0«M2  853,  8S4. 
6    Fost,i'io7. 

I  35d.  Acquisition  of  domicile.  —  **  A  person  su4,  juris,*^ 
said  the  court  in  an  important  case,  **  may  change  his 
domicile  as  often  as  he  pleases.  To  effect  such  a 
change,  naturalization  in  tlie  country  he  adopts  as  his 
domicile  is  not  essential.  He  need  not  do  all  that  is 
necessary  to  divest  himself  of  his  original  nationality. 
Tiiere  must  be  a  voluntary  change  of  residence ;  the 
^'esidenco  at  tlie  place  chosen  for  the  domicile  must  he 
actual ;  to  the  factum  of  residence  there  must  be  added 
the  aninma  manendi;  and  that  place  is  the  domicile  of 
a  person  in  which  he  has  voluntarily  fixed  his  habita- 
tion, not  for  a  mere  temporary  or  special  purpose,  but 
with  a  present  intention  of  making  it  his  home,  unless 
or  until  something  which  is  uncertain  or  unexpected 
shall  happen  to  induce  him  to  adopt  some  other  per- 
manent home."  1  Residence  in  the  new  place,  and  the 
intent  to  remain  there  indefinitely,  must  concur  ;  *  bat 
no  definite  period  of  residence  is  necessary.'  A  vague 
intention,  however,  of  returning  to  the  former  abode  at 
some  indefinite  time  in  the  future  does  not  prevent  a 
party  from  acquiring  a  new  domicile  by  residence  and 
business.^  Where  a  bankrupt  absconded  from  France 
and  came  to  America,  living  for  a  short  time  in  New 
York,  and  then  in  New  Orleans,  where  he  died,  but 
there  was  no  evidence  that  he  intended  to  remain  in 
Louisiana,  it  was  held  that  he  had  not  lost  his  original 
domicile,  and  that  his  property  should  be  transmitted 
to  the  curator  of  the  succession  in  France.^  Kosciusko's 
domicile  of  origin  was  Poland.  After  being  released 
from  the  Russian  prisons  by  the  Emperor  Paul,  he 
came  to  the  United  States,  whicli  he  left  in  1798  for 
France,  where  he  lived  for  fifteen  years,  describing 
himself  in  wills  as  a  resident  of  France,  and  there  be- 
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ing  no  evidence  that  he  did  not  intend  to  remain  there 
indetinitelyt  it  was  held  that  he  was  domiciled  in  France, 
and  that  he  was  not  a  forced  exile  from  Poland,  with 
the  animus  reverfendi.* 

1  Harrtil  v.  Harral,  30  N.  J.  Eq.  279;  51  Am.  Rep.  17. 

2  Gllman  v.  GilmaTi,  52  Me.  165;  83  Am.  Dec.  502;  Hart  v.  Lindsey, 
17  N.  H.  2%;  43  Am.  Dec.  507.  See  Dote  to  Ringgold  v.  Barley,  69  Am. 
Dec.  111. 

8  Halrston  v,  Halrston,  27  Miss.  704;  61  Am.  Dec.  6S0;  I^owry  v. 
Bradley,  1  Spear  Eq.  1;  39  Am.  Dec.  142;  White  v.  Tennant,31  W.  Va. 
7U);  13  Am.  bt.  Rep.  890. 

4  Ringgold  V.  Barley,  5  Md.  186;  S»  Am.  Dec.  107;  Wright  v. 
Schneider,  32  Fed.  Rep.  705. 

5  OravUlon  v.  Richards*  Ez'r,  13  T^a.  298;  83  Am.  Dec.  563. 

6  Ennis  v.  Smith,  14  ^ow.  424. 

J  854.  Clumge  of  domicile.  —  **A  domicile  once  ac- 
quired," says  the  Supreme  Court,  "is  presumed  to 
continue  until  it  is  shown  to  have  been  changed. 
Where  a  change  of  domicile  is  alleged,  the  burden  of 
proving  it  rests  upon  the  person  making  the  allegation. 
To  constitute  the  new  domicile  two  things  are  indis- 
pensable :  First,  residence  in  the  new  locality ;  and, 
second,  the  intention  to  remain  there.  The  change  can- 
not be  made  except  facto  et  animo.  Both  are  alike 
necessary*  Either  without  the  other  is  insufficient. 
Mere  absence  from  a  fixed  home,  however  long  con- 
tinued, cannot  work  the  change.  There  must  be  the 
animus  to  change  the  prior  domicile  for  another.  Until 
the  new  one  is  acquired,  the  old  one  remains.  These 
principles  are  axiomatic  in  the  law  upon  the  subject.''  ^ 
A  man  cannot  abandon  his  domicile,  whether  original 
or  acquired,  unless  and  until  he  has  acquired  another, 
in  the  manner  above  described.'  Departure  from  the 
former  home  and  absence  of  an  intent  to  return  must 
concur  to  effect  a  change.  So  imprisonment  for  five 
years  in  the  State  prison  does  not  change  the  party's 
domicile.'  A  person  domiciledin  Boston  went  to  Europe 
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ill  1876  with  his  family  for  an  indefinite  stay,  and  inteud- 
in?  not  to  return  to  Boston  as  a  resident.  In  1876  he 
d3termined  to  make  Connecticut  his  place  of  residence, 
bought  land  there  on  May  28, 1877,  and  went  there  to 
live  upon  his  return  to  America  in  1879.  It  was  held 
that  his  domicile  for  purposes  of  taxation  on  May  1, 
1877,  was  Boston.*  But  if,  in  this  case,  the  party  upon 
leaving  Boston  had  determined  to  live  in  Connecticut 
and  had  gone  there,  the  domicile  would  have  been  ac- 
quired, although  he  had  left  immediately  afterwards 
for  Europe.* 

1  Mitchell  V.  United  States,  21  WalL  350^353. 

2  Pickering  ».  Citv  of  Cambridge,  144  Mass.  244;  Shepherd  v.  Cas- 
siday,  -20  Tex.  24:  70  Am.  Dec.  :<72;  Nugent  v.  Bates,  51  Iowa,  77;  35 
Am.  Rep.  117;  Matter  of  Nichols,  54  N.  Y.e2. 

3  Topsham  v.  Lewiston,  74  Me.  2.38:  13  Am.  Rep.  584. 

4  Borland  v.  City  of  Boston,  132  Mass.  89;  42  Am.  Rep.  424. 

5  White  v:  Tenaant,  31  W.  Va.  790;  13  Am.  St.  Rep.  8!M. 

g  855.  Evidence  of  domicile.— The  place  where  a  per- 
son livCvS  is  tai^en  to  be  liis  domicile  until  the  contrary 
is  established  by  evidence.'  "  A  man  is  prima  facie 
domiciled  at  the  place  wliere  he  is  resident  at  the  time 
of  his  death  ;  and  it  is  incumbent  on  those  who  denv  it 
to  repel  the  presumption  of  law,  which  may  be  done 
in  several  ways.  It  may  be  shown  that  he  was  there 
as  a  traveler,  or  on  some  particular  business,  or  on  a 
visit,  or  for  the  sake  of  health  ;  any  of  which  circum- 
stances will  remove  the  impression  that  he  was  domi- 
ciled at  the  place  of  his  doath."*  Domicile  is  prima 
fade  presumed  to  be  at  the  place  where  the  party  last 
was.'  But  when  it  is  shown  that  a  man  was  domiciled 
in  a  certain  S'.ate  .it  a  certain  time,  lie  is  pre<*umed  to 
retain  that  domicile  unless  it  is  proved  that  he  acquired 
another  facto  e.t  animo^  The.se  presumptions  are  im- 
portant because,  as  a  recent  writer  has  pointed  out,* 
<^eveu  on  the  assumption  that  every  one  has  at  all 


487  SUCCESSION  AND  ADMINISTRATION.  §  8^5 

times  a  domicile,  there  may  often  (if  the  thing  be  con- 
sidered without  reference  to  rules  of  law)  be  a  difficulty 
in  determining  where  a  given  person,  D,  had  his  home 
or  domicile  at  a  particular  moment.  The  difficulty  may 
arise  from  ignorance  of  the  events  of  D's  life,  or  from 
tlie  circumstance  that  the  facts  which  are  known  to  us 
leave  it  an  open  question  whether  D  was  at  a  given 
moment  (say  at  the  date  of  his  death)  domiciled  in 
Kngland  or  in  Scotland.  Under  such  circumstances, 
an  inquirer  who  had  no  other  object  than  the  investi- 
gation of  truth,  and  who  was  neither  aided  nor  tram- 
meled by  legal  rules,  would,  if  he  tried  to  ascertain 
where  D  was  domiciled  at  the  date  of  his  death,  be 
forced  to  acquiesce  in  the  merely  negative  conclusion 
tliat  D's  domicile  at  that  date  could  not  be  ascertained. 
To  tin's  negative  result  the  courts,  from  obvious  motives 
of  convenience,  refuse  to  come,  and  will  always,  how- 
ever slight  or  inconclusive  in  itself  may  be  the  char- 
acter of  the  evidence  placed  before  them,  determine  in 
A\'hat  country  D  was  at  a  particular  moment  domiciled. 
This  result  is  obtained,  partly  by  the  use  of  certain  legal 
presumptions,  partly,  where  the  claims  of  each  of  two 
places  to  be  D's  domicile  are  on  the  known  facts  of  the 
case  all  but  equally  balanced,  by  allowing  the  slightest 
circumstance  to  turn  the  scale  decisively  in  favor  of  tlie 
one  rather  than  of  the  other.  Hence  (thougli  the  fact 
is  not  always  realized  by  writers  on  domicile),  the 
process  by  wliich  a  person's  domicile  is  determined  by 
the  courts  has  a  somewhat  artificial  character."  The 
fact  that  a  party  describes  himself  as  being  of  a  certain 
place  does  not  necessarily  fix  his  residence  there  ;  ®  but 
the  declarations  of  a  party  made  ante  litem  motam  are 
evidence.^ 

1  Mitchell  V.  United  States,  21  Wall.  350,  S52;  PresMent  of  the  U.  R. 
r.  DrumnioiKl,  sn  J^piiv.  448;  Doncet  v.  Geoghegan,  9  Ch.  D.  466;  Lind- 
say V.  JMurpby,  70  Va.  430. 
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2  Guler  v.  O'Danlel,  1  Blnn.  349. 

8  Lowry  v.  Bradley,  1  Spear  Eq.  1;  39  Am.  Dec.  142. 

4  Ante,  ii  SS3,  9M. 

5  Dicey  on  Domicile,  114. 

6  Oilman  v.  Oilman,  52  Me.  165;  A3  Am.  Dec  502. 

7  BaptiRtf^  t'.  De  Volunboun,  5  Har.  <ft  J.  86;  Dnpny  v.  Wartz.  51 
K.  Y.  556;  £nnl8  v.  Smith,  14  How.  422. 

J  356.  Domioilo  and  residenoe.  —  Residence  in  a  given 
place  is  evidence  of  domicile  tliere;^  but  there  is  a 
marked  disitinction  between  the  two.  A  man  may  have 
left  the  place  w^iich  was  his  domicile  with  the  design 
of  never  returning  to  it,  and  may  reside  elsewhere,  but 
unless  he  has  the  animus  manendi  in  the  latter  place,  if 
th\t  is  merely  his  tempomry  residence,  he  retains,  bj 
a  presumption  of  law,  his  former  domicile.'  So  the 
domicile  of  a  married  woman,  except  for  purposes  of 
divorce,'"*  is  that  of  Iier  husband,  altliough  she  may  in 
point  of  fact,  reside  elsewhere.^  Bodily  presence,  there* 
fore,  is  not  always  implied  in  the  idea  of  domicile,  but 
it  is  implied  in  the  idea  of  i-esidence.^  A  long-continued 
residence  may  yet  be  temporary  in  the  eye  of  the  law, 
where  tlie  a/itmti)  manendi  is  absent.*  ''A  man  need 
not  be  a  roHident  anywhere.  He  must  have  a  doniieile. 
He  cannot  abandon,  surrender,  or  lose  his  domicile, 
until  another  is  acquired.  A  cosmopolite,  or  a  wan- 
derer up  and  down  the  earth,  has  no  residence,  though 
he  must  have  a  domicile.''^  A  citizen  is  one  who  has 
political  relations  in  the  country.  It  imports  some- 
thing more  than  domicile.  A  man  may  have  a  domi- 
cile in  a  country  to  which  he  is  an  alien,  and  when 
he  has  no  political  relations.^  But  in  this  country,  a 
citizen  of  one  State,  who,  in  good  faith  pives  np  his 
residence  in  one  State  and  goes  to  another  intending  to 
reside  there  permanently,  acqnires  citizenship  in  the 
latter  State,  as  well  as  domicile.*  Under  a  statute  pro- 
viding that  no  one  shall  be  sued  out  of  the  conntry  io 
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-which  he  resides  unless  a  mammons  against  him  shall 
have  been  returned  non  est,  residence  means  perma- 
nent fixed  home,  and  not  plaee  of  business.^<^  But  in 
construing  a  statute  depriving  Justices  of  the  peace  of 
jurisdiction  of  suits  against  non-residents,  it  was  held 
that  *'  whenever  a  man  buys  or  hires  a  house  and  sets 
up  houselseeplng  with  his  family,  with  the  design  of 
remaining  there  until  he  has  completed  a  certain  Job 
of  work,  he  becomes  an  actual  resident  of  that  county 
within  the  meaning  of  the  statute  in  question,  and  that, 
too,  notwithstanding  his  domicile  may  be  in  another 
county,  to  which  he  intends  to  return  upon  the  com- 
pletion of  the  Job.""  Under  statutes  providing  for 
attachments  against  non-resident  defendants,  a  man 
may  have  his  domicile  in  one  State  and  his  residence 
in  another."  The  meaning  of  the  word  "  residence  ^*  in 
statutes  generally  depends  on  the  context." 

1  liangdon  v.  Bond,  6  Allen,  428;  83  Am.  DeCi  641;  ante  9*  856^ 

2  See  ante,  {354. 

ft  Stewart  on  Marriage  and  Divorce,  {  221* 
•   4   Bee  ante,  2  353. 

5  CoUison  V.  Teal,  4  Sewy.  243. 

6  Easterly  v.  Goodwin,  35  Conn.  279;  95  Am.  Bee.  237. 

7  Borland  v.  City  of  Boston,  132  Mass.  89;  42  Am.  Bep.  424. 

8  Harvard  College  v.  Oore,  5  Pick.  370;  Harral  v.  Harral,  39  17.  J. 
Sq.  279;  SI  Am.  Rep.  17. 

9  Chicago  &  N.  W.  Ry.  Co.  v.  Ohle,  117  TJ.  8. 123. 

10  Tyler  v.  Murray,  57  Md.  418, 448. 

11  Fitzgerald  v.  Arel,  63  Towa,  104;  60  Am.  R^p.  733. 

12  Penapld  t>.  Chesapeake  etc.  Co.  134  TJ.  8.  351, 387;  roea  t>.  Fobs, 
68  N.  H.  284;  Dorsey  v.  Kyle,  30  Md.  512. 

13  Tyler  v.  Murray,  57  Md.  418. 

^  357.  Domicile  of  infants  and  married  women.  -^  Every 
legitimate  child  acquires  at  birth  tlie  domicile  of  its 
father,  and  clianges  domicile  with  a  change  in  that  of 
the  father.'  Upon  the  death  of  the  father,  the  doinicile 
of  a  child  follows  that  of  the  mother,  if  she  survives,' 
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It  has  been  held  that  a  legally  appointed  guardian  may 
change  the  domicile  of  the  ward  so  as  to  afit'ect  succes- 
sion to  the  ward's  property,  if  there  be  no  fraud  against 
the  ward.3  But  other  cases  render  this  statement  doubt- 
ful.* An  infant  has  no  power  to  change  his  own  domi- 
cile.^ The  domicile  of  a  married  woman  is  that  of  her 
husband,  although  in  point  of  fact  she  may  reside  else- 
where.' 

1  Oilmmptt  V.  "Wrtherlngton,  16  Ark.  377;  63  Am.  Dec.  66 ;  TJdny  v. 
TJdny,  Law  R.  1  H.  L.  ft.  441. 

2  School  Directors  v.  James,  2  Watts  <fe  8.  568;  37  Am.  Dec.  525; 
Ryall  V.  Kennedy,  40  N.  Y.  347;  Potinger  v.  WIghtrnan,  3  Mer.  67. 
See  contra,  Allen  v.  Thomason,  11  Humph.  536;  54  Am.  Dec.  55. 

3  Wheeler  v.  Hollis,  19  Tex.  522;  70  Am.  Dec.  363. 

4  Hiestand  v.  Knns,  8  Blackf.  345;  46  Am.  Dec.  481;  School 
Directors  v.  James,  2  Watts  <&  S.  568;  37  Am.  Dec.  525. 

5  Grimmett  v.  Witherington,  16  Ark.  377;  63  Am.  Dec.  66;  Allen 
V.  Thomuson,  11  Humph.  536;  54  Am.  Dec.  55. 

6  Cheely  v.  Clayton,  110  U.  S.  701,  705;  Halrston  v,  Hairston.S 
Miss.  704;  61  Am.  Dec.  530. 

§  358.  Wills  of  personalty  governed  by  the  law  of  the 
domicile. — The  validity  of  a  will  disposing  of  personal 
property,  as  well  as  its  interpretation  and  effect,  and 
the  capacity  of  the  testator  to  make  it,  are  all  points 
governed,  quoad  hocy  by  the  law  of  the  State  wliere  the 
testator  was  domiciled  at  the  time  of  his  death. i  The 
State  in  wliich  the  will  was  executed,  or  in  which 
the  property  is  located,  is  of  no  consequence.'  Tem- 
porary residence  in  a  foreign  country  where  the  will  is 
made  does  not  prevent  it  from  being  construed  by  tbe 
law  of  the  domicile.*  A  will  valid  by  the  law  of  the 
State  where  made,  where  the  property  is  situated,  and 
where  the  testator  died,  but  invalid  by  the  law  of  his 
domicile,  is  invalid  for  all  purposes.*  A  resident  of 
South  Carolina  executed  a  will  of  personal  property 
valid  by  the  law  of  South  Carolina  but  not  by  the  law 
of  New  York.  He  subsequently  acquired  a  domicile 
in  New  Yorlj,  and  there  died.    It  was  held  that  he  died 
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intestate  as  to  personal  property  in  New  York.*  Wills 
ot  real  property,  on  the  other  hand,  are  governed  by 
the  law  of  the  State  where  the  property  is  situated." 

1  Sorrey  r.  Brl^bt,  1  Dev.  &  B.  Eq.  113;  28  Am.  Dec.  584;  McCune 
i;.  House,  8  Ohio,  144;  31  Am.  Dec.  438;  Lowry  v.  Bradley,  1  Spear  Eq. 
I:  39  Am.  Dec.  142;  Dairy mple  v.  Gamble,  fi8  Md.  156;  Harrison  v. 
Nixon,  »  Peters,  48;i,  504:  Enohin  v.  WyHe,  10  H.  L.  Cas.  1;  Irwin '8 
Appeal,  33  Conn.  128:  Dupuy  v.  Wurtz,  fiS  N.  Y.  556;  Nat  v.  Coons,  10 
Mo.  54o;  Fellows  v.  Miner,  119  Mass.  541;  Holman  v.  Hopkins,  27  Tex. 
i»;  fSuccession  of  Elliott,  27  La.  An.  42. 

2  Moultrie  v.  Hunt,  23  N.  Y.  394,  401. 

3  Caulfleld  v.  Sullivan,  85  N.  Y.  153. 

4  Grattan  v.  Appleton,  3  Story,  755;  Irwin's  Appeal,  33  Conn.  128. 

5  Moultrie  v.  Hunt,  23  N.  Y.  394.  See,  also,  Nat  v.  Coons,  10  Mo. 
543. 

6  Story  on  Conflict  of  Laws,  {  474. 

§  859.  Capacity  of  parties — Legitimation  by  Bubsequent 
marriage. — The  common  law  did  not  recognize  the  le- 
E^itimation  of  a  child  by  the  subsequent  marriage  of 
the  parents  and  recognition  of  the  offspring.  But  most 
States  have  adopted  the  rule  of  the  civil  law  which  ad- 
mits of  such  legitimation.^  Since  succession  to  per- 
sonal property  is  governed  by  the  law  of  the  deceased 
owner's  domicile,  it  follows  that  a  child  entitled  to  suc- 
ceed because  legitimated  according  to  the  law  of  the 
State  where  the  parties  have  always  been  domiciled, 
has  the  same  rights  in  pei*sonal  property  situated  in 
Dther  States  where  such  legitimation  is  unknown.*  But 
it  would  seem  tiiat  an  act  of  the  legislature  of  the  State 
where  the  parties  reside,  legitimating  an  infant  without 
regard  to  a  marriage  between  the  parents,  has  no  extra- 
territorial effect  so  as  to  confer  a  capacity  to  succeed  to 
personalty  elsewhere  situated.'  "D.,  a  man  domiciled 
in  Scotland,  after  the  birth  of  hia  illegitimate  son  A., 
nnarriea  M.,  A.'s  mother,  whereby  A.  is  by  Scotch  law 
legitimated.  D.  dies  intestate,  residing  but  not  domi- 
siled  in  England,  and  leaves  goods  there,  A.  is  entitled 
to  succeed  to  the  goods."  *    The  English  rule  is  that  the 
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law  of  the  father's  domicile  at  the  time  of  the  birth  of 
the  child  determines  whether  he  may  become  legiti- 
mated by  a  subsequent  marriage.^  In  our  law  it  is  an 
open  question  whether  the  legitimatio  per  subsequens 
matrhnonium^  which  entitles  a  child  to  succeed  to  per- 
sonal property,  is  to  be  determined  by  the  law  of  the 
Suato  where  the  subsequent  marriage  took  place  and 
the  parties  were  domiciled,'  or  the  law  of  the  State 
where  the  child  was  born,^  or  the  law  of  the  domicile 
of  the  parent  at  the  time  of  his  death.^  In  favor  of  the 
view  that  it  is  the  law  of  the  domicile  at  the  time  of  the 
marriage  and  recognition  that  should  control,  it  may 
be  said  that  as  a  general  principle  "the  status  or  con- 
dition of  a  person,  the  relation  in  which  he  stands  to 
another  person,  and  by  which  he  is  qualified  or  made* 
capable  to  take  certain  rights  in  that  other's  property, 
is  fixed  by  the  law  of  the  domicile ;  and  that  this  status 
and  capacity  are  to  be  recognized  and  upheld  in  every 
other  State,  so  far  as  they  are  not  inconsistent  with  its 
own  laws  and  policy.  Subject  to  this  limitation,  upon 
the  death  of  any  man,  the  status  of  those  who  claim 
succession  or  inheritance  in  his  estate  is  to  be  ascer- 
tained by  the  law  under  which  that  status  was  acquired ; 
Ills  personal  property  is  indeed  to  be  distributed  accord- 
ing to  the  law  of  his  domicile  at  the  time  of  his  death, 
and  his  real  estate  descends  according  to  the  law  of  the 
place  in  which  it  is  situated ;  but  in  either  case,  St  is  ac- 
cording to  those  provisions  of  that  law  which  regulate 
the  succession  or  the  inheritance  of  persons  having 
such  a  statusJ*^  •  And  so  Saviguy  says :  "  Legitimation 
by  subsequent  marriage  is  governed  by  the  domicile  of 
the  father  at  the  time  of  the  celebration  of  the  marriage, 
and  his  domicile  at  the  time  of  the  birth  of  the  child  is 
a  matter  of  indifference.  It  has  indeed  been  contended 
that  this  latter  period  sliould  be  taken  into  consider- 
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a.tion,  because  at  the  moment  of  birth  there  exists  for 
ttio  infant  a  certain  legal  relation  which  acquires  com- 
plete efficacy  by  the  subsequent  marriage  of  the  father 
a,nd  mother ;  and  it  is  added  that  otlierwise  the  father 
ixiiglit  beifore  marriage  arbitrarily  choose  a  domicile 
prejudicial  to  the  child.  But  there  can  be  no  question 
of  the  rights  of  such  an  infant,  or  of  the  violation  of 
its  rights,  for  not  only  is  the  father  at  perfect  liberty 
not  to  marry  the  mother  of  his  child,  but  he  is  also  at 
liberty,  when  he  marries  her,  not  to  recogniase  the  child. 
Jti  either  of  these  cases  the  child  is  not  legitimated,  for 
a.  real  proof  of  affiliation  outside  of  wedlock  is  impossi- 
l^le,  and  hence  it  is  the  free  recognition,  independently 
of  marriage,  which  can  alone  confer  upon  the  infant 
tlie  privileges  of  a  legitimate  birth."  i® 

1  In  Boman  law  only  natural  children  could  be  legitimated  In 
tills  way,  and  rutturales  were  those  born  of  a  concubine,  while  other 
Illegitimate  children  were  spurti:  Windscheld,  Pandekten,  2  522/d.  l; 
Savigny,  System,  ^  380,  n. 

2  Daffllonl  v.  Crispin,  Law  B.  1  H.  L.  301 ;  Dalhousle  r.  McDonall, 
7  Clark  <&  F.  817;;  Munro  v.  Munro,  7  Clark  &  F.  842;  In  re  Goodman's 
Trusts,  17  Ch.  D.  266. 

3  Barnum  v.  Barnum,  42  Md.  251,  306.  But  see  Scott  v.'  Key,  11 
T^a,.  An  232;  Dicey  on  Domicile,  192.  In  Boman  law  a  child  might  be 
legrltimated  by  an  imperial  rescript:  Novels,  74,  89. 

4  Dicey  on  Domicile,  293,  citing,  Dalhousle  v.  McDohall,  7  Clark  A 
F.  817. 

5  Udny  V.  Udny,  Law  B.  1  H.  L.  S.  441;  Be  Wright's  Trusts,  25 
Law  J.  Ch.  621. 

6  Smith  V.  Kelly,  23  Miss.  167;  Miller  v.  Miller,  91  N.  Y.  315;  43  Am. 
Rep.  fi69. 

7  Lorlngv.  ThorndIke,5Allen,257. 

8  Cy,  Shaw  fj.  Gould.  Law  B.  3  H.  L.  55, 70;  Dalhousle  v.  McDonaVl, 
*I  Clark  A  F.  817. 

9  Ross  V.  Ross,  J29  afass.  243;  37  Am.  Bep.  821,  per  Gray,  C  J- 
10     Savfgny,  8^8^^^    g  380. 

S  360.    Legif^i^^tian  aa  affecting  real  estate Tln'^^^^l 

the 


Vvah  raw  IS  j,    ^"' r^/timation  by  siibseci\ier\t   Trv-^vf' 
in  a  foreign  ^^^t  ^^f^oes  not  entitle  the  cYiU^L  v    .   X^*^ 
'^"^il>^^>''^5tbat  an  English  heir   m.x4\%^ 
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in  wedlock.^  The  famous  7iolumus  mulare  leges  Anglioe 
was  uttered  at  the  Pai-liament  of  Merton  (20  Henry  III. 
ch.  9),  when  the  bishops  asked  the  lords  to  adopt  the 
rule  of  the  canon  law,  ^^  that  all  such  as  were  born 
before  matrimony  sliould  be  legitimate  as  well  as  they 
that  are  born  within  matrimony,  because  the  church 
holds  such  to  be  legitimate  {quia  ecclesia  tales  hahet  pi^o 
legitimis).  And  all  the  earls  and  barons  with  one  voice 
answered  that  they  would  not  cliange  the  laws  of  Eng- 
land which  had  been  liitlierto  used  and  approved  (qitod 
nolunt  leges  Anglice  mittare,  quce  hucusque  umtafce  4sunt 
et  appi'obatce),'*^  This  rule  was  establisi\ed  at  a  time 
when  the  English  crown  possessed  Normandy,  Aqui- 
taine,  and  Anjou,  where  the  canon  law  on  the  subject 
prevailed,  and  at  a  time  when  many  of  the  earls  and 
barons  who  rejected  the  petition  of  tlie  bishops  were  of 
foreign  lineage.  The  English  rule  has  been  followed 
in  some  American  cases,'^  and  denied  in  others.' 

1  Blrt whistle  v.  Vardlll,  5  Barn.  A  C.  438;  2  Clark  «k  P.  571. 

2  Smith  v,  Derr's  Adm'r,  34  Pa.  St.  126;  75  Am.  Dec.  641.    Cf.  Liii- 
gea  V.  Lingen,  45  Ala.  410. 

3  Harvey  v.  Ball,  32  Ind.  98:  Dayton  v.  Adktsson,  45  N.  J.  Eq.  603; 
14  Am.  St  Bep.  763.    Cf.  Uawbecker  v.  llawbecker,  43  Md.  516. 

i  361.  Status  of  adopted  children.  —  The  adoption  of 
another^s  child  so  as  to  give  him  the  status  of  a  legiti- 
mate child  of  the  adopting  parent  is  unknown  to  the 
common  law,  but  has  been  established  by  statute  in 
many  of  the  States,  having  been  first  introduced,  into 
Liouisiana  and  Texas  from  the  laws  of  France  and 
Spain.^  The  statute  of  the  domicile  of  the  parties  at 
the  time  of  the  adoption  governs  the  status  of  the 
adopted  child,*  and  the  question  of  his  capacity  to  in- 
herit from,  or  succeed  to,  collaterals.'  Thus  the  laws 
of  Pennsylvania  and  of  Massachusetts  both  provide 
for  the  adoption  of  children,  the  law  of  the  latter  State 
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be  brought  in  the  State  where  the  latter  resides.*    In 
order  to  collect  the  assets  of  his  decedent  in  another 
State,  the  administrator  is  generally  obliged  to  obtain 
from  the  courts  of  such  other  State  ancillary  or  aux- 
iliary letters  of  administration .<^    But  in  some  casas  he 
is  entitled  to  receive  volunttiry  payments  from  foreign 
debtors  without  such  letters.*    And  the  administrator 
may  take  possession  of  personal  property  in  another 
State  and  remove  it  for  the  purposes  of  administration  J 
If  an  administrator  has  once  taken  possession  of  prop- 
erty in  the  State  of  the  domicile,  he  may  sue  for  it  in 
another  State  to  which  it  has  been  removed.®    Where 
personal  propertj''  of  the  deceased,  at  the  time  of  his 
death,  is  in  the  State  of  his  domicile,  where  he  died, 
and  before  the  appointment  of  an  administrator  there 
is  brought  to  another  State,  tlie  appointment  relates 
back  and  authorizes  the  domiciliary  administrator  to 
take  the  property  in  such  other  State,  and  there  is  no 
ground  for  the  appointment  of  an  ancillary  adminis- 
trator.'   Although  in  general  an  executor  or  adminis- 
trator cannot  be  sued  in  other  States,  yet  when  aD 
executor  has  sold,  by  virtue  of  a  power  in  the  will, 
lands  held  by  hia^estator  in  trust,  he  is  liable  for  the 
proceeds  in  the  State  where  he  resides,  although  the 
will  is  not  proved  there.^*^    And  a  trust  under  a  will 
can  be  enforced  against  an  executor  by  a  decree  in  per- 
sonam by  any  court  obtaining  jurisdiction.^* 

1  Armstrong  v.  Lear,  12  Wheat.  169;  Vaaghan  r.  Northrup  15 
Peters,  1;  Sheldon  v.  Estate  of  Rice,  30  Mich.  296;  18  Am.  Rep  ias- 
Vroom  V.  Van  Home,  10  Paige,  549;  42  Am.  Dec.  94. 

2  Noonan  v.  Bradley,  9  Wall.  394;  Durie  v.  Blauvelt.  49  N  J  L. 
114;  Carmichael  r.  Ray,  1  Rich.  116;  Richardson  v.  Gower,  lo  RiVh 
10);  Hatchett  v.  Bernev,  fio  Ala.  39;  Simpson  v.  Foster,  46  Tex  filv 
Masrraw  v.  Irwin,  87  Pa.  St.  139;  Glenn  v.  Smith, 2 Gill  4  J.49:t:  Wri.;Iii 
V.  Gilbert.  M  Md  146.  Where  an  executor  has  recovereU  a  judgmoat 
la  the  State  where  appointed,  he  may  sue  on  it  i'l  anotlie-  .'^ta  • 
Lewis  V.  Adams  70  Cal  403;  59  Am.  Rep.  423  It  was  held  In  .Toh'isnn 
V.  Wallis,  112  N.  Y.  2:W:  8  Am.  St.  Rep.  712.  that  a  foreign  »»x ♦Tutor 
might  sue  and  be  sued  there  upon  contracts  made  by  him  in  bis 
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representative  capacity,  though  no  suit  could  be  maintained  con- 
cerning the  contracts  of  his  testator. 

3  Hedenberg  v.  Hedenberg,  46  Conn.  SO;  33  Am.  Rep.  10. 

4  Johnson  v.  Jackson,  56  Ga.  326;  21  Am.  Rep.  285. 

5  See  post,  U  36fii  367. 

6  Seo  post,  \  364. 

7  Vroom  v.  Van  Home,  10  Paige,  549;  42  Am.  Dec.  94;  Marcy  u. 
Marcy,  32  Conn.  308. 

8  Story  on  Conflict  of  Laws,  \  516. 

9  Martin  v.  Gage,  147  Mass.  204. 

10  Taylor  v.  Benham,  5  How,  233,  271. 

11  Davis  V.  Morris,  76  Va.  21;  Story  on  Conflict  of  Laws  (8th  ed.), 
p.  731,  n.  b. 

§  363.    Bights  of  domiciliary  administrator  against  non- 
resident debtors.  —  When  a  suit  is  necessary  in  order  to 
collect  debts  due  the  estate  from  debtors  residing  in 
other  States,  the  appointment  of  an  ancillary  adminis- 
trator is  generally  necessary.'    But  if  a  debtor  residing 
in    a   State  where  ancillary  administration   lias   been 
granted,  or  one  where  it  has  not  been,  can  be  found  for 
process  in  the  State  where  original  administration  was 
granted,  he  is  suable  there,  and  cannot  plead  that  he 
should  only  be  made  to  pay  to  an  administrator  of  his 
domicile.^    So  a  corporation  may  be  sued  in  any  State 
where  it  has  an  agent  for  the  service  of  process.^    The 
administrator  of  tiie  domicile  may  sue,  on  a  policy  ot 
insurance,  a  company  having  an  agent  in  the  State  ot 
the  domicile,  although  the  company  was  chartevecV  Vck. 
another  State,  wliere  there  is  ancillary  admimstratVo'^;^ 
The  priority  of  tJje  suit  determines  the  rig\it.*    ^^  "VrS 
another  case  a  policy  of  life  insurance  waa  p\e^^®^g^^"^^ 
W^Q  deceased  f-     ^  creditor  residing  in   anotVv^t  '^         ^^ 
wiiere  the  pj-i^^    ._^ 
Admi 

and  antiijup      '  ^nistraiion  lo  tiie    creciitc^^  ,    \^^  ^ 

the  policy.    ^   3^^'  eipal  administrator  ^x.-,^*y.^i;^ 
■5>™ya(i;s  ^heP^lle,  service  being  acce£>tlV^^^ 
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company^s  agent  there,  and  a  subsequent  suit  was 
brought  against  the  company  by  the  aucilLarj'  admin- 
istrator on  the  same  policy.  It  was  held  that  the  latter 
was  entitled  to  recover,  because,  as  pledgee,  he  sliould 
control  the  collection  of  tlie  debt.* 

1  See  post,  \  366. 

2  Storj'  on  Conflict  of  Laws,  ?  522;  3  Williams  on  Hxecutors,  16fi3, 
n.  n;  Equitable  etc.  Society  v.  Vogel,  76  Ala^  441;  52  Am,  Rep.  314. 
Cf.  McNamara  t;.  McNamara,  62  Ga.  200. 

3  New  England  etc.  Co.  v.  Woodworth,  111  U.  S.  138. 

4  Eq,ultable  etc.  Society  r.  Vogel,  76  Ala.  441 ;  fi2  Am.  Rep.  314, 

6   Merrill  v.  New  England  etc.  (;o.  103  Mass.  245;  4  Am.  Rep.  548. 

§  334.  Payments  to  domiciliary  administrator  by  non- 
resident debtors.  —  Although  an  administrator  or  exec- 
utor cannot  sue  for  a 'debt  due  the  estate  by  a  debtor 
domiciled  in  another  State  without  obtaining  ancillay 
administration,  yet  a  voluntary  payment  to  the  foreign 
executor  is  a  valid  discharge  of  the  debt  without  such 
ancillary  letters.^  In  one  case  the  rule  was  qualified 
by  saying  that  the  payment  was  a  discharge  when 
there  were  no  creditors  of  the  estate  at  tlie  domicile  of 
tlie  debtor.*  But  most  ca.ses  do  not  adopt  thi.s  limit- 
ation, and  hold  that  the  existence  of  debts  due  by  the 
estate  to  persons  at  the  domicile  of  the  party  paving 
the  foreign  administrator  makes  no  difference.'  '*If  a 
creditor  of  the  State  where  the  debtor  lived  lies  by 
without  interposing  by  administration  or  suit  until 
such  assets  have  been  fully  administered  in  the  State 
of  tlie  domicile,  he  waives  his  rights  and  cannot  after- 
wards enforce  tliem."* 


Ilutchins  r.  State  Bank,  12  Met.  421;  Denny  v.  Faulkner,  22  Kan.  in>: 
Ueringer  v.  Deringer,  5  lloust.  416;  1  Am.  St.  Rep.  150. 

2  Wilkins  v.  Ellett,  9  AVnll.  740.    See  S.  C.  108  U.  8.  258. 

3  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  521,  .•>.•»;  cases  In  next  note. 

4  Graj^'s  Appeal,  116  Pa.  St.  256,  citing,  Mercy  v.  Marcy,  .32  Conn. 
308. 
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g  8  65 .    Extraterritorial  effect  of  assignments  by  executors . 
—  Most  cases  hold  that  au  executor  or  administrator 
may  assign  a  chose  in  action  due  tlie  estate  by  a  debtor 
residing  in  another  State,  or  indorse  a  promissory  note, 
so  as  to  enable  the  assignee  to  sue  in  such  State  in  his 
own   name.*     In  one  of   these  cases  the  court  said: 
*'Tlie  title  to  a  negotiable  instrument  passes  by  in- 
dorsement, and  if  indorsed  by  an  administrator,  who 
is   the  representative  of  the  deceased  owner,  in  the 
proper  settlement  of  an  estate,  and  without  affecting 
the  rights  of  other  parties,  why  should  its  effect  be 
liiTiited  to  the  boundaries  of  the  State  where  the  de- 
ceased lived?    Not  only  would  this  limit  the  negotia- 
bility of  the  instrument,  but  it  would  cast  upon  an 
administrator  the   unnecessary  burden  of   procuring 
letters  of  administration   in  another  State,  simply  to 
collect  an  admitted  debt.     Moreover,  suppose  the  ad- 
ministrator, indorsee,  and  maker  lived  in  the  same 
State  at   the   time  of  the   indorsement,  but  that  the 
maker  subsequently  removed  to  another  State,  could 
it  be  claimed  that  the  indorsee  would  be  barred  from 
suing  in  the  second  State  because  his  title  came  through 
an  administrator  wlio  would  himself  be  incapable  of 
bringing  suit  in  that  State? "^    Some  cases,  however, 
hold  that  an  assignment  by  a  foreign  execvitor  does  i^ofc 
authorize  the  assignee  to  sue  in  Iiis  ovs^n  T\ame.*     '^-^ 
reason  given  is  that  "if  a  foreign  administYa^oy**       ^^^^ 
virtue  of  finding  choses  ^^  action  in  the   pos?^eS^^*^     ^^-a* 
his  intestate  at  the  time  of  his  death  abroad  ow  \>^^^-g%>^^ 
in  other  Stafe.s  is  so  far  invested  witli  title  asVo  ^^  ^^^^^ 
Iiim  to  ass/g^  'guch  choses  in  action   to  a.  tV\\\A  ^^ 
the  rights  Of  ^:„,astic  creditors  miglit   Y^e    ^,vaV^  : 
slroyeJ,  an  (J 
tion  undet^ 
creditors 
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administrator  has  been  appointed,  the  administrator 
of  the  domicile  cannot  assign  a  mortgage  on  land  in 
the  State  of  the  local  administrator.* 

1    Harper  v.  Botler,  2  Peters,  239;  Lucas  v.  Byrne,  35  Md.  485, 4»5; 


N.  C.  'iS2;  Campbell  v.  Brown,  64  Iowa,  425;  62  Am.  Rep.  446L 

2  Mackay  v.  Church,  15  R.  1. 121. 

3  Dial  r.  Garv.  14  S.  C.  57»;  37  Am.  Rep.  787;  Stearns  v.  Bornham* 
6  Me.  261;  Thompson  v.  Wilson,  2  N.  H.  2yi. 

4  Dial  V.  Gary,  14  8.  C.  573;  37  Ara.  Rep.  737. 

5  Reynolds  v.  McMallen,  55  Mich.  596;  bi  Am.  Rep.  386. 

g  866.  Ancillary  administration  In  general.— The  au- 
'^hority  of  an  executor  or  administrator  being  limited 
to  the  State  granting  his  letters,'  it  becomes  necessary, 
when  a  decedent  has  left  personal  property  in  a  State 
other  than  that  of  the  domicile,  that  an  administrator 
of  that  property  should  be  appointed  in  such  State. 
Administration  so  granted  in  other  States  is  called  an- 
cillary or  auxiliary,  wliile  that  of  the  domicile  is  the 
principal  administration.*  The  ground  upon  which 
ancillary  administration  is  necessary  is  also  said  to  be 
Itiat  the  citizens  of  the  State  where  assets  are  at  the 
time  of  the  owner's  death  have  a  right  to  have  their 
debts  paid  out  of  such  assets,  and  should  not  be  com- 
pelled to  seek  their  remedy  against  the  administrator  of 
the  domicile.'  Tlie  several  States  of  the  Union  have  full 
control  over  the  estates  of  deceased  persons  within  their 
limits.*  The  terms  "  ancillary  **  and  "  principal  admin- 
istrator "  do  not  indicate  that  the  former  is  dependent 
upon  or  subordinate  to  the  latter,  but  only  dist!ngni«:\i 
the  two.  Their  rights  and  powers  are  independent.* 
The  estate  of  a  decedent  wherever  situated  is  one  estate, 
but  if  administrations  are  granted  in  different  States, 
there  is  not  unity  of  administration.  Tiie  ancillary  ad- 
ministrator is  accountable  to  the  court  of  his  appoint- 
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nient."  In  the  case  of  property  in  transitu,  it  is  to  be 
accounted  for  by  the  administrator  who  first  reduces  it 
to  possession  J 

1  See  antCt  3  362. 

2  Goodall  V.  Marshall,  11  N.  H.  88;  85  Am.  Dec.  472,  n.,  483. 

3  Miller's  Estate,  3  Rawie,  812;  24  Am.  Dec.  845;  Denny  v.  Faulk- 
ner, 22  Kan.  »5;  Calanne  v.  8klnker,  56  Mo.  367;  Equitable  etc.  Society 
V.  Vogel,  76  Ala.  441;  62  Am.  Rep.  8-15. 

4  Yonley  v.  Lavender,  21  Wall.  276, 279. 

5  Fretwell  v.'McLemore,  62  Ala.  124, 134;  Rosenthal  v.  Renlck,  44 
111.  202,  208.    Cf.  Cureton  v.  Mills,  13  S.  C.  409;  36  Am.  Rep  700. 

6  Burbank  v.  Payne,  17  La.  An.  15;  87  Am.  Dec.  513;  Equitable  etc. 
Society  v.  Vogel,  76  Ala.  441 ;  52  Am.  Rep.  *45. 

7  Orcutt  r.  Orms,  3  Paige,  459, 465. 

g  867.    Duties  of  ancillary  administrator.— The  duty  of 
the  ancillary  administrator  is,  in  general,  to  collect  the 
debts  and  property  belonging  to  the  decedent  within 
bis  jurisdiction,  to  pay  domestic  creditors,  and  to  trans- 
mit the  surplus  to  the  principal  administrator,  to  be  dis- 
posed of  according  to  the  law  of  the  domicile.^    Under 
special  circumstances  payment  of  legacies  or  distribu- 
tive shares  may  be  made  by  the  ancillary  adminis- 
trator.*   His  authority  is  limited  to  property  within 
the  State  of  his  appointment."    Where  a  man,  domi- 
ciled in  one  State,  dies  in  another,  leaving  there  prom- 
issory notes  due  by  persons  in  a  tliird  State,  and  letters 
of  administration  are  granted  in  the  State  of  the  domi- 
cile and  in  the  State  where  he  died,  the  latter  adminis- 
trator cannot  sue  on  the  notes  in  the  third  State.* 

1  Wright  V.  dllbert,  51  Md.  146;  Fay  v.  Haven,  3  "Met.  109;  J^^^^*, 
V.  Wlttenmyre,  123  111.  303:  Gravillon  v.  Richards'  Adm'r.t*  *^f"-Bja.'S% 
33  Am.  Dec.  662;  Wright  v.  Phillips,  56  Ala.  69,  82;  CarmVchae^ 

6  Ired.  Eq.  366. 

2  See  po*/,  ^  369. 

3  Baldwin's  Appeal,  81  Pa.  St.  441. 

4  Moore  v.  Jq^ jon,  36  Kan.  271 ;  59  Am.  Rep.  5oO.  s%^-^ 

^  368.   ^i^x      Qf  creditors  against    a.xiclUa»x,  J^'^ 
trator.-r/j^  "^^^  of  creditors  of  tlie    a.^.^      A     v^ 

^^esentthef   ^'^'    ,s  to  the  ancillary  SLiXrrxxr^T'^^'^    /1^ 
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governed  altogether  by  the  law  of  the  State  granting 
ancillary  administration.^  If  assets  collected  in  such 
State  are  removed  to  the  State  of  the  domicile,  they 
should  be  distributed  there  to  creditors  residing  in 
the  State  of  the  ancillary  administration  according 
to  the  priorities  existing  under  the  laws  of  that  State.* 
The  fact  tliat  a  judgment  lias  been  recovered  against 
the  deceased  in  another  State  does  not  pei'  se  entitle  it 
to  priority;  that  is  determined  by  the  Vex  foriJ^  A 
judgment  against  an  administrator  appointed  in  one 
State  is  not  evidence  against  an  administrator  appointed 
in  another.*  Priority  among  debts  is  determined  by 
the  law  of  the  ancillary  administration,  or  generally 
the  place  where  the  assets  are  administered,  and  not 
by  the  law  of  the  domicile  of  the  debtor.^  Most  cases 
hold  that  non-resident  creditors  may  prove  their  claims 
against  the  ancillary  administrator.*  But  the  fact  that 
a  non-resident  creditor  has  obtained  a  judgment  in  a 
federal  court  does  not  give  him  any  priority  over  other 
creditors.'  If  the  ancillary  estate  is  insolvent,  and  the 
principal  est?ite  solvent,  non-resident  creditors  should 
prove  their  claims  before  the  latter.  If  both  estates 
are  insolvent,  non-resident  creditors  may  prove  before 
both,  but  should  not  be  allowed  to  obtain  a  larger  divi- 
dend than  resident  creditors.^ 

1  Smith  V.  Union  Bank,  5  Peters,  518;  De  Sobry  v.  De  'Lalstre  *• 
Har.  <fe  J.  191;  S  Am.  Dec.  535;  Miller's  Estate,  3  Kawle,  312;  24  Am 
Pec.  345;  Story  on  Conflict  of  Laws,  I  524. 

2  Cureton  v.  Mills,  13  S.  C.  409;  36  Am.  Rep.  700. 

3  McElmoyle  v.  Cohen,  13  Peters,  312. 

4  McLean  v.  Meek,  18  How.  IR;  Creswell  v.  Slack,  68  Iowa  110 
Cf.  Aspden  v.  Nixon,  4  How.  467;  Stacy  v.  Thrasher,  6  How.  44:  Hill 
V.  Tucker,  13  How.  458.  "*».*i.  ^m 

5  Smith  V.  Union  Bank,  5  Peters,'518;  Goodall  v.  Marshall.  11  K"  H. 
88;  35  Am.  Dec.  4?2.  i         .  x*. 

6  Tyler  v.  Thompson,  44  Tex.  497;  23  Am.  Rep.  600;  Miner  r 
Austin,  45  Iowa,  221;  24  Am.  Rep.  763;  Goodall  v.  MarshaU.  11  X  h' 
ffl;  36  Am.  Dec.  472.  Contra,  Churchill  v.  Borden,  17  Vt!  .819  *  Cf 
WUUamson  v.  Furbush,  31  Ark.  539;  Davis  v.  Estey,  8  Pick.  47a.  * 


n 


503  SUCCESSION  AND  ADMINISTRATION.  §  369 

7  Yonley  v.  Lavender,  21  Wall.  276. 

8  Miner  v.  Austin,  4i>  Iowa,  221;  24  Am.  Bep.  763.    See  Davis  v. 
Estey,  8  Pick.  475;  St.  John  v,  Modges,  9  Baxt  i&i. 

I  869.    Payment  of  legacies  and  sliareil  by  ancillary  ad- 
ministrator.— As  a  general  rule  the  court  of  the  domi- 
cile is  the  only  forum  to  which  legatees  under  a  will, 
or  distributees  of  the  projjerty  of  an  intestate,  may  re- 
sort to  enforce  payment.'    And  under  some   circum- 
stances a  legatee  will  be  enjoined  from   asking  the 
court  of  another  jurisdiction  to  order  a  payment  to  him 
of  part  of  the  estate.'    The  widow  of  a  non-resident 
decedent  is  not  entitled  to  the  absolute  allowance  out 
of  the  personalty  controlled  by  the  ancillary  adminis- 
trator to  which  the  widow  of  a  resident  would  be  en- 
titled, but  she  must  be  remitted  to  the  court  of  the 
domicile.^    The  estate  in  the  hands  of  the  ancillary 
administrator  is  not  liable  to  the  collateral  inheritance 
tax  of  his  State,  when  the  legatees  do  not  reside  there.* 
The  court  granting  auxiliary  administration  has  the 
right,  however,  to  order  distribution  of  the  assets  col- 
lected there  among  the  parties  entitled.    Whether  that 
will  be  done  or  the  disposition  thereof  will  be  remitted 
to  the  courts  of  the  testator's  domicile  is  not  a  question 
of  jurisdiction,  but  of  judicial  discretion,   under  the 
circumstances  of  the  particular  case.*    Where  the  will 
of  the  testator,  who  was  domiciled  in  England,  gave 
$2,000  to  a  nephew  domiciled  in  South  Carolina,  and 
the  executrix  qualified  in  South  Carolina  as  ancillary 
administratrix,  and  paid  all  the  debts  due  there,  it  was 
held  that  the  legatee  might  sue  for  the  legacy  in  Soath 
Carolina.*    It  was  said  in  this  case  that  the  reason  why, 
as  a  general  rule,  the  ancillary  administrator  should 
remit  the  assets  to  the  domiciliary  administrator  is 
that  there  may  not  be  sufficient  assets,  a  legacy  may 
bo  abated  to  pay  debts,  and  that  a  marshaling  of  assets 
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may  be  necessary.  To  which  it  may  be  added  that  dis- 
tribation  involves  questions  of  fact  and  law  as  to  the 
identity  of  the  parties  entitled  as  distributees  under 
the  law  of  the  deceased^s  domicile.  Assets  will  not  be 
remitted  to  the  administrator  of  the  domicile  when  it 
is  shown  that  there  is  no  claim  by  the  administrator 
against  a  distributee,  and  the  fund  is  claimed  by  resi- 
dent creditors  or  assignees  of  the  distributee.^  WHen 
the  ancillary  administrator  makes  distribution  of  the 
estate  to  the  legatees,  a  non-resident  creditor  having 
failed  to  prove  his  claim,  such  assets  are  irapressied 
with  a  trust,  and  the  creditor  has  a  right  to  file  his  bill 
against  the  legatees  to  have  the  assets  marshaled  to 
pay  his  debt.^  The  creditor  in  such  case  had  a  right  to 
prove  his  claim  before  the  auxiliary  administrator,  but 
was  not  bound  to  do  so;  he  could  await  distribution 
in  the  court  of  the  domicile. 

1  Woodruff  r.  Schultz,  49  Iowa,  430;  Price  v.  ltface»  47  Wis.  2S; 
Hutton  V.  Hntton,  40  N.  J.  Eq.  461:  Enohin  v.  Wylle,  10  H.  L.  Caa.  l; 
Maxwell  v.  Cartwrlght,  9  Ch.  D.  173;  anU,  {  358. 

Z   Hutton  V.  Hutton,  40  N.  J.  Eq.  461. 

3  Richardson  v.  Lewis,  21  Mo.  App.  231.  See,  also,  ShannoD  v. 
White,  103  Mass.  146;  Spier's  Appeal,  26  Pa.  St  tan. 

4  Orcutt's  Appeal,  97  Pa.  St.  179. 

5  Despard  v.  Churchill,  P3  N.  Y.  192,  200;  Parsons  v.  Lyman,  30 
N.  Y.  103;  Harvey  v.  Richards.  1  Mason,  881;  Williams  v.  WlHlams, 
5  Md.  467;  Mackey  v.  Coxe,  18  How.  100.  '05;  Wright w.  Pbmips,.'i6  Ala. 
69,82;  Carmlchael  v.  Ray,  5  Ired.  Eq.  365:  3  Williams  on  Executors, 
1767,  n.  But  see  Jennlflon  v.  Hapgood,  10  Pick.  77, 100;  Probate  Court 
V.  Kimball,  42  Vt.  320;  Young  v.  Wlttenmyre,  123  111.  303. 

6  Gravely  v.  Gravely,  25  S.  0. 1. 

7  Appeal  of  Del  Valle  and  Yznaga  (Pa.),  8  Cent.  Rep.  163;  17  PhUa. 
605;  17  W.  N.  C.  30. 

8  Borer  v,  Chaptnan,  119  U.  S.  587. 
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rBeferences  are  to  seclioDB.] 
Abandonmont,  of  chattels,  ^  133,  IS^". 

what  constitutes,  133. 

right  of  finder  to  abandoned  property,  134. 

of  trade-marks,  54. 

of  stranded  property,  137. 
Acceptance,  of  gifts,  183. 

by  debtor  of  order  assigning  fund,  275,  276. 
AooeB8ion,  in  full,  150-166. 

definition  and  kinds  of,  150. 

union  of  chattel  with  real  property,  151 

annexations  cbtieno  solo,  152. 

chattels  affixed  to  another's  land,  152. 

union  of  chattels  with  chattels,  153. 

change  of  ownership  caused  by  union  of  chattels, 
153, 154. 

principal  and  accessory,  154, 156. 

when  the  two  chattels  may  be  separated,  154. 

accessions  to  mortgaged  articles,  155. 

work  and  labor  bestowed  on  another's  chattel,  158- 
161. 

trover  against  wilful  trespassers,  163. 

trover  against  innocent  takers,  164. 
*  trover  against  bona  fide  purchasers,  165. 
Accident,  effect  of  confusion  of  chattels  caused  by,  171. 
Action,  right  of,  when  assignable,  268,  285. 

right  of,  arising  in  one  State  enforced  in  another, 
322,  et  seq. 
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Adoption  of  children,  right  of  adopted  child  to  snooeed  to 

property,  J  361. 
Advancement,  whether  gift  from  parent  to  child  is,  105. 
Advene  poiscBiion,  title  ?3y,  146. 
JBrolitM,  property  in,  136. 
Agent,  power  to  give  title  to  chattels,  148,  285. 
Agrionltoral  flxtoree,  right  to  remove,  25. 
Alienation,  of  trust  property,  restraints  on,  122. 

of  choses  in  possession,  by  what  law  governed,  287. 
Aliens,  right  of,  to  trade-marks,  .53. 

right  of,  to  plays,  etc.,  67. 

right  of,  to  copyrighted  works,  6^  73. 
Alluvion,  title  to,  150. 

Alteration,  of  another's  chattel  by  lal)or,  158-16U 
Ancillary  administration,  when  necessary,  366. 

duties  of  ancillary  administrator,  367. 

rights  of  creditors  against  ancillary  administrator, 
368. 

payment  of  legacies  and  shares  by,  368. 
Animals,  law  of,  in  full,  74-86. 

property  in  animals /erce  wUurce,  74,  75,  76 

right  to  take  game,  76. 

trespass  in  hunting,  76. 

grant  of  right  of  hunting,  77. 

rights  and  liabilities  of  owners  of  wild  animalSf  78. 

succession  to  ownership  of  wild  animals,  78. 

domestic  animals,  statutes  concerning,  80. 

estrays,  80,  82. 

dogs,  property  in,  80. 

injuries  by  dogs,  84. 

trespass  by  animals,  what  is,  81,  84.  ^ 

right  of  land-owner  in  case  of  trespass  by  animals, 
81,83. 

impounding  cattle  damage  feasant,  82. 

injuries  to  trespassing  animals,  88. 
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Anixnais—  Chntinued, 

injuries  by  animals,  §  84. 

increase  of  animals,  85. 

right  of  hirers  and  life  tenants  to  increase,  85. 

increase  of  mortgaged  animals,  86 

description  of  animals  in  chattel  mortgage,  240. 
AxiiBmi  domini,  what  is,  141. 
Annexati^nf  of  chattels  to  another's  land,  152. 
Annoitiee,  definition  and  nature  of,  87. 

created  by  will,  88. 

construction  of  particular,  89. 

charged  on  land,  90. 

appointment  of,  91. 

enforcement  of,  92. 
Appeal,  right  to  prosecute  is  property,  1. 
Apportionmeat,  of  annuities,  91. 

of  dividends  between  life  tenant  and  remaimder- 
man,  116. 

of  interest  on  money,  116. 
Artistic  property,  65-73. 

Asaault  and  battery,  in  recaption  of  chattels,  147. 
Assignmeat.    See,   also.   Assignment   of   Choses   in 
Action    and    AssiaNMENT    F03    Benefit   of 
Creditors. 

of  trade^marks,  55. 

of  copyrights,  73. 

of  seats  in  exchanges,  93. 

of  property  to  be  acquired,  118,  270, 

by  mortgagor  and  mortgagee,  258. 

by  executors  and  administrators,  865. 

under  insolvent  laws,  342-347. 
Asiignment  of  ehosee  in  action,  in  full,  265-287. 

the  common-law  rule,  265. 

statutory  provisions,  266. 

what  may  be  assigned,  267,  268. 


510  INDEX. 

Asaignmeat  of  cliosee  in  action —  Continued, 

assignmeut  of  life-insurance  policies,  ^  269. 
of  future  earnings  and  interests,  270. 
of  salaries  of  public  officers,  271. 
mode  of  making  an  assignment,  272,  273. 
a/ssignment  of  the  whole  of  a  fund,  274 
rule  at  law  as  to  assignment  of  part  of  a  fund,  275. 
various  rulings  as  to  partial  assignments,  278 
interest  on  debts,  279. 
notice  to  debtor  of  the  assignment,  280. 
assignment  of  judgments,  281. 
checks  on  banks  as  assignments,  282. 
drafts  as  assignments,  282. 
priority  between  assignments,  283. 
rights  of  the  assignee  generally,  284,  285. 
rights  of  the  assignee  against  assignor,  286. 
attachment  of  the  assigned  fund,  287. 
conflict  of  laws  relating  to,  312. 
Assignment  for  benefit  of  creditors,  distinction  between 

voluntary  and  involuntary,  3.33. 
efifect  in  other  States  of  voluntary  assignments,  3.S4- 

341. 
Attaoliment,  liability  of  property  to,  depends  on  location, 

299,300.  « 

of  future  wages  after  an  assignment,  273. 
when  an  assigned  fund  may  be  attached,  287. 
of  debts,  situs  for,  312. 
of  shares  of  stock,  situs  for,  320. 
of  vested  remainders  in  personal  property,  118. 
of  property  held  in  trust,  122. 
in  one  State  of  wages  payable  in  another,  830,  831. 
of  property  assigned  for  benefit  of  creditors,  336- 

339. 
Bank  deposits.    See  Gifts  of  Sayings  Bank  Deposits  ; 

Checks. 
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Bees,  property  in,  {§  75,  76. 

bee-iiives,. whether  fixtures,  75. 
Bettermants,  compeasation  for,  14, 152. 
Bills  of  exohange,  conflict  of  laws  relating  to,  314* 
Bills  of  salot  effect  of,  generally,  236. 

when  treated  as  mortgage,  236. 
Bills  and  notes.    See  Pbomissoby  Notes. 
Board  of  trade,  seat  in,  as  property,  93. 
Bona  et  oatalla,  4. 
Bona  fide  purchaser,  right  of  owners  against,  146, 148. 

of  chattel  tortiously  taken  and  improved,  162-164. 

from  agent  of  owner,  148,  285. 
Books,  title  of,  as  property,  64,  68. 
Burial,  of  dead  t>odies,  rights  as  to,  97. 
Capacity  of  parties,  to  make  gifts,  179. 

in  contracts,  by  what  law  governed,  310, 
Cemeteries,  rights  of  lot  holder,  97. 
Charities,  gifts  to,  197. 
Chattels,  real,  2. 

personal,  5. 
Chattel  mortgages,  of  fixtures,  29. 

of  crops,  37. 

increase  of  mortgaged  animals,  86. 

mortgage  of  unfinished  articles,  155. 

accessions  to  mortgaged  property,  155. 

confusion  of  mortgaged  chattels  with  others,  173. 

gift  of  the  property  by  mortgagor  to  mortgagee,  190. 

nature  of  chattel  mortgage  generally,  227,  228,  229. 

statutory  provisions  concerning,  230. 

execution,  recording,  constructive  notice,  231. 

secret  renewals  of,  231. 

effect  of  unrecorded  mortgage,  232. 

actual  notice  of  unrecorded,  233. 

mortgages  of  personalty  by  parol,  234. 

mortgages  by  partners,  235. 
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Gliattel  mortgages —  Continued, 

wheu  bills  of  sale  treated  as  mortgages,  J  236 
what  may  be  mortgaged,  237 

description  ol  the  property  in  the  mortgago,  238, 
239,244. 

eflFect  of  insufficient  description,  241. 

mortgage  of   property  to  be  acquired  in  future, 
242. 

rule  in  equity  as  to  future  property,  243,  244. 

mortgages  giving  mortgagor  a  power  of  sale,  245, 
246. 

payment  of  proceeds  to  mortgagee,  247. 

replenishing  stock  with  proceeds,  248. 

fraudulent  mortgages.  249. 

right  to  possession,  250. 

stipulation  as  to  time  of  mortgagee's  taking  posses- 
sion, 251. 

mortgages  of  ships,  252. 

rights  of  mortgagee  against  third  parties,  253. 

whether  superior  to  a  mechanic's  lien,  253. 

the  debt  secured  by  the  mortgage,  254,  255 

mortgages  of  indemnity,  254. 

when  no  time  of  payment  specified,  255. 

duration  of  the  lien,  256. 

priority  between  mortjgages,  257. 

assignments  by  mortgagor  and  mortgagee,  258. 

executions  against  mortgagor  and  mortgagee,  259« 

fraudulent  concealment  of  the  property,  260. 

conflict  of  laws  relating  to,  261,  297- 

payment  of  the   debt  before  and   after   default, 
262. 

accounts  against  mortgagee  in  possession,  263^ 

foreclosure  and  sale,  264. 
Cheoks  on  banks,  gifts  of,  189,  190,  207. 

not  an  assignment  of  the  fund,  282. 
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Choflesin  aoUoB,  nature  of,  Jf .%  6. 

gifts  of,  189, 190. 

conflict  of  laws  relating  to,  303-3$L 

taxation  of,  832. 

assignment  of,  265^287. 
Classifioation  of  jiroperty,  1, 2. 
Comity,  291. 
Gommixtio,  175. 

Common  ownen.    See  Co-owkebshif 
ConditionB,  in  gifts.    See  Gifts. 

in  sales,  229,  298; 
Confldontiid  relatUmt,  gifts  between  persons  standing  in, 

181. 
Conflict  of  lawi  relating  to  personal  property. 
Z    Conflict  of  latps  relating  to  corporeal  personcU  prop' 
eriy^  288-302. 

fundamental  maxims,  290. 

comity,  when  controlling,  291. 

Savigny»s  view,  293,  294. 

the  rale  mobilia  Acquuntur  personam^  295,  296. 

transfer  of  chattel  governed  by  the  law  of  situa^  297. 

sales  of  chattels,  298. 

proceedings  in  rem,  attachment,  299,  300. 

real  property  governed  by  the  lex  rei  sitae,  301, 

taxation  of  corporeal  personal  property,  302. 
JI.    Conflict  of  laws  relating  to  choaea  in  action^  303- 
332. 

whether  choses  in  action  governed  by  the  place  of 
contract,  304-307. 

objections  to  the  rule,  305. 

Savigny's  analysis,  306-308. 

contracts  governed  by  the  law  of  place  of  perform- 
ance, 309^ 

capacity  of  parties,  310. 

exception  to  the  rule  of  place  of  performance,  Sid. 
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Conflict  of  laws  relating  to  personal  property —  Continued, 

situs  of  debts,  '^,  312. 

negotiable  instruments,  313,  314. 

interest  on  choses  in  action,  315. 

evidence  of  the  law  of  another  State,  316. 

presumptions  as  to  law  of  another  State,  317. 

the  lex  fori  governs  the  remedy,  318. 

limitations  governed  by  the  lex  fori,  318. 

sitits  of  debts  of  corporations,  319. 

situs  of  shares  of  stock,  320. 

situs  of  contracts  of  shipment,  321. 

rights  of  action  arising  in  another  State,  322. 

actions  for  torts,  323. 

actions  for  negligence,  325. 

penalties  imposed  by  law  of  another  State,  326« 

Judgments  of  sister  States,  327. 

judgments  of  foreign  countries,  327. 

effect  of  lis  pendens^  328. 

marriage  settlements,  329. 

attachments  in  one  State  of  wages  due  in  another, 
330,  331. 

taxation  of  choses  in  action ,  332. 
Ill,    General  assignments  of  personalty,  333-^9. 

distinction  between  voluntary  and  involuntary  as- 
signments, 333. 

assignment  valid  under  the  law  of  domicile  and  of 
situs^  334. 

assignment  valid  where  made  and  invalid  by  law 
.  of  situs,  335-338. 

limitation  of  the  rights  of  creditors,  340. 

assignments  embracmg  real  estate  841. 

insolvent  laws,  federal  and  State,  342. 

assignments  under  State  laws,  343,  344. 

effect  within  the  State,  345. 

assent  by  non-resident  creditors,  846. 
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Confliot  of  laws  relating  to  personal  property  —  Continued, 

rights  of  assignees  in  other  States,  §  S47. 

extraterritorial  powers  of  receivers,  348. 
IV.    Conflict  of  laws  relating  to  succession  and  admin' 
istration,  350. 

succession  to  decedent's  property  governed  by  law 
of  his  domicile,  349. 

definitions  of  domicile,  351. 

domicile  of  origin,  of  choice,  and  by  operation  of 
law,  352. 

acquisition  and  change  of  domicile,  353,  354. 

evidence  of  domicile,  355. 

domicile  and  residence,  356. 

domicile  of  infants  and  married  women,  357. 

wills  of  personalty  governed  by  law  of  domicile,  358. 

legitimation  by  subsequent  marriage,  359,  360. 

adoption  of  children  as  giving  right  to  succeed,  361. 

rights  and  liabilities  of  administrators  in  other 
States,  362. 

rights  of  domiciliary  administrator  against  non- 
resident debtors,  363. 

payments  to  domiciliiiry  administrator  by  non-resi- 
dent debtors,  364. 

extraterritorial  effect  of  assignments  by  executors, 
365. 

ancillary  administration  in  general,  366. 

duties  of  ancillary  administrator,  367. 

rights  of  creditors  against  ancillary  administrator, 
368. 

payment  of  legacies  and  shares  by  ancillary  ad- 
ministrator, 369. 
Confusion,  in  full,  167-175. 

when  it  exists,  167. 

caused  by  misconduct  of  one  party,  168. 

damages  for  the  property  confused,  170. 
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GwiAuion — Continued, 

caused  by  aooident  or  mistake,  •{  171. 

made  by  consent,  172. 

of  mortgaged  goods^  172. 

executions  against  confused  property,  174. 

doctrine  in  Roman  lam,  175. 
Constmctive  annexatloxi  of  flztoMS,  17,  «t;8eq. 
Constmotive  poiioBsion,  142. 
Oontingeat  gemaiadw,  IIB. 
Contracts,  what  may  be  assigned,  287, 288. 

by  what  law  governed,  804^11,  !821. 
Co-ownership,  of  personalty,  in  full,  9^199. 

tenancy  by  entireties,  ^,  100. 

Joint  tenancy,  101. 

tenancy  in  common,  1C2. 

creation  of  co-ownership,  102. 

rights  of  co-owners  titter  4e«e,  108. 

suits  by  one  owner iagainst  another,  108, 104. 

suits  by  owners  against  third  parties,  100. 

when  trover  lies  by  one  owoer  against  another,  104. 

right  of  one  owner  against  v«ndee  of  co-owner,  104. 

liability  of  one  owner  for  injury  to  property,  104. 

partition  of  the  common  property,  106. 

Joint  ownership  of  grain  in  elei^atofs,  106. 

Joint  ownership  of  vessels,  107. 

liability  of  co-owners  to  third  parties,  106. 

use  of  the  common  property,  104. 

rights  of  co-owners  against  third  parties,  109. 

when  owners  of  confused  property  are  co-owners, 
171, 172. 

chattel  mortgage  by  one  owner,  287. 
Copyright,  in  full,  65-78. 

what  may  be  copyrighted,  88. 

who  may  have,  69. 

how  secured,  70. 
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Copyriglit  -i  OinHnued. 

duration  and  renewal  of,  }  70. 
what  is  infringement  of,  71. 
remedies  for  infringement^  7^.- 
assignment  of,  73. 
ownership  of,  in  common,  103.  • 
Corporations,  debts  due  by,  situs  of,  31(3,  819. 
Corporeal  propert^Tr  &»<}  inc^^t>oreal,-differehoe  between, 

1,  5,  6. 
Corpse,  property  in  and  burial  of,  97., 
Co-tenanoy.    See  Co-owNiiftsfiip. 
Conpon  bonds,  title  of  purchasers,  148. 
Cremation,  of  corpses,  not  illegal,  97. 
Cropper,  defined,  38. 

Crops,  growing  are  personal  propefiy,  85. 
sale  of,  35. 

executions  against,  35. 

right  to,  between  vendor  and  vendee  of  land,  36. 
sale  of,  by  occupier  of  land,  35. 
mortgages  of,  37. 
planted  on  another's  land,  151. 
Bead  bodies,  property  in,  97. 

rights  of  parties  as  to  bnrial  and  reirioVal  of  j  ^7. 
Debts,  assignment  of,  265-287. 
release  of,  191-193. 
interest  on,  279,  315. 
sittis  of,  312. 

forgiveness  of,  191-193,  209 
Deed,  is  a  chattel,  6. 
De  facto  possession,  141. 
Delivery,  in  gifts.    See  Gifts. 
Deposits  in  savings  banks,  219-222. 
Dereliction  of  property,  nature  and  effect  of,  133, 134. 
Diadl^very,  as  giving  title  to  land,  124. 

See  Lost  Property. 

BbaNT.  p.  p.  — 44. 
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Dividends,  right  to,  between  life  tenant  and  remainder- 
man, g  114. 

rlglit  to  extra  dividends,  115. 

apportionment  of,  116. 

situa  of  debt  due  for,  312. 
Dogs,  property  in,  80. 

injuries  by,  84. 
Domioile,  acquisition  and  change  of,  351-357. 

governs  succession  to  personal  property,  349,  359- 
361. 

governs  wills  of  personalty,  358. 
Donatio  mortis  cansa.    See  Gifts. 
Drafts,  when  assignment  of  the  fund,  282. 

conflict  of  laws  relating  to,  314. 
Dramatic  works,  nature  of  property  in,  67. 

performance  of,  not  publication,  67. 

dramatization  of  novels,  71. 
Dae  process  of  law,  299,  300. 
Earnings,  assignment  of  future,  270. 
Elevators,  ownership  of  grain  in,  106. 
Emblements,  38. 
Engravings,  property  in,  68. 
Entireties,  tenancy  by,  99, 100. 
Escheat,  title  to  property  by,  124. 
Estates  of  decedents.    See  Executors  and  Admikis- 

TBATORS. 

Estrays,  80,  82. 
Exchanges,  seats  in,  93. 
Ezecntions,  on  fixtures,  30,  31. 

on  growing  crops,  35,  37. 

on  growing  trees,  39. 

on  property  owned  in  common,  108. 

on  property  confused  with  another's,  174. 

against  tenants  by  entireties,  100. 
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Executors  and  administrators,  extraterritorial  effect  of  as- 
signments by,  I  865. 

rights  and  duties  of  ancillary  administrators,  366- 
369. 
Tactors,  power  to  transfer  title,  148,  285. 
Fences,  are  part  of  the  land,  15, 19,  28, 152. 
Finding  of  chattels.    See  Lost  Propebty. 
Fish,  right  to  take  in  rivers,  etc.,  125. 
Fixtures,  in  full,  8-33. 

definition  and  origin  of,  8,  9. 

principles  as  to  removability,  11, 12. 

relation  to  land  of  party  annexing,  14. 

erected  by  party  under  contract  of  purchase,  14. 

mode  and  degree  of  annexation,  15, 16. 

gas  and  water  fixtures,  16,  26. 

stoves  and  furnaces,  16,  26. 

appropriation  of  ciiattel  to  the  land,  17-22. 

constructive  annexation,  17-19. 

rolling  stoclt  when  a  fixture,  19. 

machinery  when  a  fixture,  20-22. 

looms  and  carding  machines,  21,  22. 

fixtures  between  landlord  and  tenant,  23-27* 

trade  fixtures,  24. 

agricultural  fixtures,  25. 

manure,  when  a  fixture,  25. 

when  tenant  must  remove,  27. 

fixtures  between  vendor  and  vendee,  28. 

fixtures  between  mortgagor  and  mortgagee,  28. 

special  agreements  concerning,  29,  32. 

ciiattel  mortgages  of,  29. 

fixtures  between  heir  and  executor,  30. 

executions  against,  30. 

severance  of,  31. 

remedies  to  protect,  33. 
Foreign  laws,  how  proved,  316. 


Fntve  pr49«rty)  Bale  and  itssignment  of,  H  118, 270. 

mortgage  of,  242-244. 

future  iucreafio  of  animals,  86. 
Fraud,  gifts  fraudulent  as  against  creditors,  201. 

retention  of  possession  by  seller,  227. 

in  chattel  mortgages,  249. 
Fmotttfl  industrialoB,  defined,  84. 

are  personal  property,  85. 
Fmits  of  property,  166. 
Oame  laws,  79. 
Gifts,  in  full,  176-226. 
J,    Requisites  of  gifts  in  general,  176^88. 

definition  and  elements  of,  176. 

gift  not  a  contract,  177. 

forms  of  gifts,  178. 

legal  and  mental  capacity  to  make,  179. 

obtained  by  undue  influence,  180. 

obtained  by  abuse  of  confidential  relations,  181. 

the  intention  to  give,  182. 

acceptance  by  donee,  188. 
II,    Gifts  inter  vivos,  184-201. 

delivery  essential  to,  184, 185. 

delivery  by  giving  means  of  obtaining,  185, 189. 

delivery  to  third  person  for  donee,  186. 

when  donee  already  in  possession,  187. 

by  deed  or  sealed  instrument,  188. 

promise  to  give  not  enforced,  177, 188. 

gift  reserving  possession  to  donor,  188, 199. 

gift  of  choses  in  action,  189. 

of  promissory  notes,  cheeks,  shares,  189, 190. 

forgiveness  of  debts,  191. 

forms  of  forgiveness  of  debts,  192, 1«3,  200. 

by  way  of  declaration  of  trust,  194. 

from  parents  to  children,  195. 

between  husband  and  wife,  196. 
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Gifts  —  Continued, 

gifts  to  charities,  §  197. 

revocation  of  gifts,  198. 

gift  of  policy  of  life  insurance,  198. 

qualified  and  conditional  gifts,  199. 

evidence  to  establish  a  gift,  200. 

when  fraudulent  as  to  creditors,  201 
IIL    Gifts  causa  mortis,  202-214. 

definition  and  illustration,  202. 

conditions  upon  which  made,  203. 

must  be  made  in  expectation  of  death,  204. 

nature  of  the  delivery  requisite,  205,  206. 

gift  causa  mortis  of  promissory  notes  and  cheeks, 
207. 

of  bonds  and  shares  of  stock,  208. 

forgiveness  of  debts  causa  mortis,  209. 

remedies  of  donee,  210. 

revocation  of  gift  causa  mortis,  211. 

what  may  be  given  causa  mortis,  212. 

legacies  and  gifts  causa  mortis  compared,  213 
IV,    Gifts  of  savings  hank  deposits,  215-226. 

how  such  deposit  may  be  given,  215. 

character  of  savings  bank  deposit  books,  216. 

gift  by  delivery  of  deposit  book,  217. 

gift  of  deposit  book  in  trust,  218. 

making  deposit  in  name  of  donee,  219,  221,  222. 

imperfect  gift  by  deposit  in  another's  name,  220. 

wlien  such  deposit  is  valid  gift,  222. 

deposit  in  joint  names,  223. 

deposit  by  one  person  as  trustee  for  another,  224. 

when  gift  by  such  deposit  valid,  225. 

when  such  deposit  does  not  constitute  gift,  226. 
Goods  and  chattels,  what  included  in  the  term,  4. 
Good-will  of  a  business)  is  salable  property,  94. 

assignment  of  contract  concerning,  267. 
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Houses,  names  of,  as  property,  §  64. 

Hunting,  rights  as  to,  76. 

Husband  and  wife,  as  tenants  by  entireties,  99, 100. 

gifts  between,  196. 

husband  in  debt  uaay  labor  for  wife,  196. 

annuities  to,  89. 
Ice,  ownership  of,  98. 
Impounding  cattle  damage  feasant,  82. 
Improvements,  compensation  for,  14, 152 
Income,  right  of  life  tenant  to,  111. 
Incorporeal  personal  property,  6. 
Increase  of  animals,  85. 
Infants,  capacity  to  make  gifts,  179. 

capacity  to  accept  gifts,  183. 

capacity  to  contract,  what  law  governs,  310. 
Insolvent  laws,  federal  and  State*  legislation,  342. 

assignments  under  State  laws,  343,  344. 

effect  within  the  State,  345. 

assent  by  non-resident  creditors,  346. 

rights  of  assignees  in  other  States,  347. 
Installment  plan,  purchase  of  cliattels  on,  229. 
Insurance  policies,  assignment  of,  269. 
Interest,  apportionment  of,  116. 

when  demandable  on  debts,  279. 

compound,  when  payable,  279. 

computation  of,  on  part  payments,  279. 

difference  between  statutory  and  conventional  rate, 
279. 

by  law  of  what  State  governed,  315. 
Inventory,  right  of  remainderman  to  demand,  110. 
Tetsam,  floatsam,  and  ligan,  138. 
Joint  tenancy.    See  Co-ownership. 
Judicial  reports,  property  in,  68. 
Judgment,  assignment  of,  281. 

in  trover  or  trespass  as  giving  title,  149. 
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Judgment  —  Continued, 

mistake  as  to  uaiue  of  judgment  debtor,  §  96 

cflfoct  of  a  judgment  in  rem,  299,  300. 

notice  necessary  to  one  in  personam,  300. 

for  penalties  not  enforced  elsewhere,  326. 

of  sister  State  or  of  foreign  country,  327. 
Jurisdiction,  of  rights  of  action  arising  in  other  States, 

322. 
Keys,  of  a  house  are  fixtures,  15. 
Landlord  and  tenant,  fixtures  between,  23-27. 
Lands,  tenements,  and  hereditaments,  defined,  4. 
Larceny,  of  animals  ferce  naturce,  78. 

of  ddgs,  80. 

by  finder  of  lost  property,  130. 

of  dead  bodies,  97. 
Liw  reports,  copyright  in,  68. 
Laase  of  chattels,  nature  of,  229. 
Laasdhold  estates,  are  personal  property,  3. 
Lastnres,  property  in,  66, 
Le^aoies,  compared  with  gifts  causa  mortis,  213. 

compared  with  annuities,  88,  89. 
Le^timation  of  children  by  subsequent  marriage,  effect  of 

a  given  right  to  succeed  to  property,  359. 
Latters,  property  in,  66. 

rights  of  receiver  and  writer,  66, 
Lex  domicilii.    See  Domicile. 
Life  interests,  in  personalty,  110-118. 

creation  of,  110. 

rights  of  life  tenant,  110,  111. 

rights  of  remainderman,  110. 

power  of  life  tenant  to  use  the  property.  111. 

life  estates  in  money,  residues,  etc.,  112. 

remainders  and  reversions,  113. 

dividends  between  life  tenant  and  remainderman, 
114-116. 
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Life  Interests—  Continued, 

right  of  life  tenaut  to  extra  dividends,  J  115. 

apportion m en t  of  dividends,  116. 

premiums  on  investments,  117. 

sale  of  remainders  and  reversions,  118. 
Limitations,  when  a  bar  to  recovery  of  chattel,  146. 

in  action  by  one  co-owner,  109. 

in  action  against  finder  of  chattel,  146. 

governed  by  the  lex/ori,  318. 
Lis  pendens,  how  far  applied  to  personal  property,  328. 
Literary  property,  65-73. 
Local  actions,  what  are,  7,  322. 
Looms,  etc.,  when  fixtures,  21,  22. 
Lost  property,  in  full,  127-132. 

what  is  lost  property,  127. 

distinction  between  lost  and  forgotten  chattels,  127. 

title  acquired  by  finder,  128, 129,  143. 

place  of  finding  immaterial,  128. 

rights  and  duties  of  finder,  129. 

what  constitutes  larceny  by  finder,  130. 

finding  of  choses  in  action,  131. 

rewards  for  the  recovery  of  lost  property,  132. 

when  finder  has  lien  for  reward,  132. 

withdrawal  of  offer  of  reward,  132* 
Machinery,  when  a  fixture,  20,  et  seq, 
Mannre,  when  a  fixture,  25,  28, 

abandonment  of,  133. 
Manuscripts,  property  in,  66. 
Markets  overt,  148. 

Marriage  settlements,  extraterritorial  effect  of,  329. 
Maxims,  accesaorium  sequittir  suum  pnncipale^  150. 

actio  personalis  moritnr  cum  pei^aona,  324. 

mohilia  sequnntur  personam^  295,  296,  332,  335. 

nemo  plus  juris  ad  ahum  trans/erre  potest  quamipse 
habet,  148. 
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Maxims—  Continued, 

omnia  p^'asaumuntur  contra  apoliatoremj  }  170. 

partus  aequitur  ventrem,  85, 

quioquid  plantatur  solo,  solo  cedit,  9, 151. 
Measure  of  damagesi.in  trover  against  party  working  on 
another's  chattel,  163-165. 

in  trover  against  party  confusing  chattels,  170. 
Meohanio's  lien,  on  property  mortgaged,  253. 

may  be  assigned,  268. 
Meteoric  stones,  prop^^y  in,  136. 
Mislaid  chattels,  127. 
Mistake,  erections  on  another's  land  made  by,  152. 

labor  bestowed  on  another's  chattel  by,  159, 160. 

efifect  of  improving  a  chattel  taken  by,  164. 

confusion  of  chattels  caused  by,  170,  et  seq. 

In  description  of  debt  in  mortgage,  255. 
Mixing  tnxst  funds,  170. 
Mixture  of  chattels  of  difBsrent  owners,  167-174. 
Money,  life  interests  in,  110, 112. 

title  of  finders  and  possessors  of,  181, 148. 
Monuments  over^a^xes,  interference  with,  97. 
Mortality,  tables  of,  computation  of  value  of  life  estate 

by,  118. 
Mortgage  of  personalty.    See  Chattel  Mortgaqe. 
Mortgagee's  interest  in  land,  is  personal  property,  6. 
Movable  and  immovable  property,  defined,  1,  2.. 
Musical  compositions,  property  in,  67. 
Kamoy  of  person,  property  in,  95. 

of  person  as  trade-mark,  51. 

of  author  as  property,  65. 

of  newspaper,  book,  or  house,  64. 

right  to  use,  when  good- will  sold,  94. 

right  to  change,  95. 

only  one  Christian  name  recognized,  96 

**  junior"  not  part  of,  96. 
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Havi^ble  rivers,  what  are,  i  125. 

Hegligeacei  action  for  death  caused  by,  in  other  States, 

325. 
Negotiable  ixistrumentB.    See  Promissory  Notes. 
Newspapers,  names  of,  as  property,  64. 
Non  de  plnme,  property  in,  64. 
Notice,  of  withdrawal  of  reward  for  lost  property,  132. 

of  unrecorded  chattel  mortgage,  233. 

forbiddhig  trespassers  to  hunt  on  land,  76. 

to  debtor  of  assignment  of  claim,  280. 

in  suits  against  non-residents,  299,  300. 
Occupancy,  as  mode  of  acquiring  title,  124. 

what  may  be  acquired  by,  124^138. 
Operas,  property  in,  67. 

Order  on  debtor,  when  an  assignment  of  the  fund,  272. 
Original  and  derivative  title,  123. 
Ownership,  nature  of,  1. 

right  of  owner  against  possessor,  148. 

in  common.    See  Co-ownership. 

for  life.    See  Life  Interests. 
Parents  and  children,  gifts  between,  195. 
Partition  of  property,  owned  in  common,  105. 
J  artners,  rights  of,  to  trade-marlLS,  56. 

mortgages  of  personalty  by,  325. 

liability  of  special,  by  what  law  governed,  309. 
Part  payments,  computation  of  interest  in  case  of,  279. 
Penalties,  enforcement  of,  in  other  States,  326. 
Performance,  place  of,  governs  ohoses  in  action,  309,  et 

seq. 
Personal  chattels,  defined,  5. 
Personal  property,  origin  of  the  name,  5. 
Photographs,  property  in,  66,  68. 
Pictnres,  property  in  and  publication  of,  66,  68 
Plays,  property  in  and  publication  of,  67. 
Policies  of  life  insurance}  assignment  of,  269. 
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Possession,  in  full,  §§  139-149. 

elements  and  nature  of,  139. 

consequences  of,  140. 

constructive  possession,  142. 

setting  up  title  in  third  person  against  possessor,  143. 

why  mere  possession  is  protected,  144. 

title  acquired  by  adverse  possession,  146. 

recaption  of  chattels  from  possessor,  147. 

rights  of  owner  against  possessor,  148. 

transfer  of  title  to  possessor  by  judgment,  149. 

possession  of  animals  feras.  naturce,  74,  75. 

right  of  mortgagee  to  possession,  250,  251. 
Post  obits,  118. 

Potential  property,  sale  or  mortgage  of,  118,  242,  270. 
Prescription,  title  by,  145,  146. 
Private  international  law.    See  CoNFiiicr  of  Laws. 
Process,  cannot  be  served  without  the  State,  299,  300. 
Products  of  property,  title  to,  166. 
Property,  definition  and  nature  of,  1. 

origin  of,  124. 
Promissory  notes  and  cliecks,  gifts  of,  189, 190. 

gift  of  causa  mortis ^  207. 

conflict  of  laws  relating  to,  313,  314. 
Publication  of  literary  and  artistic  works,  Qd, 
£eal  property,  what  it  embraces,  2. 

compared  with  personal,  7. 

governed  by  the  lex  rei  sifce,  301. 

embraced  in  general  assignment,  341. 
Recaption  of  chattels,  when  allowable,  147. 
Beceivers,  extraterritorial  powers  of,  348. 
Release  of  debts,  by  way  of  gift,  191-193. 
Bemainders  in  personal  property,  rights  of  remainder- 
man, 110. 

remainders  and  reversions  generally,  113. 

3ale  of,  118. 
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Beplsvin,  to  recover  promissory  iiote,  J  6. 

to  recover  title  deed  of  latid,  6. 

for  fixtures  tortiously  remo\'>ed,  83. 

for  animals /era;  naturas,  7&. 

for  cattle  illegally  impounded,  82; 

by  one  co-owlier  against  another,  103-105. 

against  warebouseman,  106. 

by  owner  in  constructive  pos^esstotf,  142^ 

by  person  in  actual  possession,  143.  ' 

by  finders  of  chAttelS)  143; 

whether  defendant  can  set  up  title  in  tbivdpai^y, 
143. 

lies  to  enforce  title  acquired  by  adverse  possession, 
146. 

judgment  in,  for  damages  gives  title,  140. 

by  owner  of  chattel  to  which  accessory  added,  154. 

against  parties  improving  plalntlfTs  chattel,  163-165. 

by  cliattel  mortgagee  for  confused  property,  173. 
Bet  nuUius,  124, 140. 

BoBldenee,  compared  with  domicile,  356. 
BettraintB  on  aU«nation,  122. 
Bewardfl,  for  recovery  of  lost  property,  132, 
Biparian  owners,  rights  of,  to  fish,  125. 
Boiling  stook,  when  a  fixture,  19. 
Salaries  of  public  officers,  assignment  of,  271. 
Sale  on  condition,  compared  witli  chattel  naertgagey  ^?9. 
Salvage  of  property,  compensation  for,  137. 
Savings  bank  deposits,  215-226. 
Sealed  instrument,  gift  by,  188. 
Sea-shore,  defined,  125. 
Seats  in  exchanges,  as  property,  03. 
Sea-weed,  property  in,  126. 
Share  of  crop,  letting  of  land  for,  38. 
Shares  of  stock,  sitiis  of,  320. 
Shelley's  case,  rule  in,  not  applicable  to  personalty^  1191 
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Ships,  joint  ownership  of,  §  107. 

mortgages  of,  252. 

where  taxable,  302. 

assignment  of,  on  the  high  seas,  S40. 
Sign-board  of  inn,  is  fixtnre,  19. 
Special  property  in  ohatteU,  142, 143. 
Speoifioatioa,  defined,  153. 

use  of  another's  chattel  in  making  a  thing,  157, 158. 

labor  bestowed  on  another's  chattel,  159-161. 
Statute  of  Frauds,  fourth  section,  sale  of  growing  trees 
when  within,  39. 

sale  of  crops  not  within,  35. 

sale  of  fixtures  not  within,  27. 
Statute  of  Frauds,  seventeenth  section,  sale  of  crops  when 
within,  35. 

sale  of  trees  when  within,  39. 
Statute  of  Frauds,  seventh  section,  trusts. of  chattels  per- 
sonal not  within,  119. 
Statute  of  XTses,  trusts  of  personalty  not  within,  119. 
Stock  eKchang03,  seats  in,  as  property,  93. 
Stockholders,  liability  in  other  States  for  debt  of  the  cor- 
poration, 326. 
Stoves  and  ftimaces,  when  fixtures,  16. 
Stranded  property,  rights  and  liabilities  of  owner,  137. 
Subscriptions  to  charities,  when  enforced,  197. 
Succession  to  personalty,  conflict  of  laws  relating  to,  350- 

867. 
Taxation,  of  corporeal  personal  property,  302. 

of  incorporeal  personal  property,  332. 

Tenancy  oi  personal  property.    See  Co-ownbb8HIP. 

Theater,  name  of,  as  property,  64. 

Ticket  to  theater,  character  of,  67. 

Timber  growing,  sale  of,  etc.,  39. 

Title  of  book,  property  in,  64,  68. 

Torts,  may  be  sued  on  in  any  State,  323,  et  seq. 
Baant.  P.  P.— 46. 
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Trade  fiztures,  1 24. 
Trade-marks,  in  full,  40-63. 

are  property,  40,  55. 

definition  of,  40. 

what  may  be  used  as,  41,  48,  49. 

word  used  must  not  be  descriptive,  42, 

word  descriptive  in  a  secondary  sense,  43. 

must  indicate  origin  or  ownership,  44. 

numbers  and  letters  as  trade-marks,  46. 

geographical  names  as,  47. 

color  or  form  of  label  not  good  trade-mark,  48. 

label  as  a  whole  may  be,  49. 

patent  name  of  article  not  good,  50. 

name  of  a  person  as  a  trade-mark,  51. 

title  to,  how  acquired,  52. 

previous  use  of  the  same  mark,  52, 54« 

who  may  have,  68. 

alien  has  right  to,  53. 

abandonment  of,  54. 

assignment  of,  55. 

right  to  partnership  trade-marks,  56« 

what  is  infringement  of,  57-59. 

protection  of,  60. 

remedies  for  infringement,  61. 

defenses  to  bill,  62,  63. 

misrepresentation  in  trade-marks,  62. 

deceptive  marks,  62. 

laches  and  delay  as  defenses,  63. 

names  of  newspapers,  books,  and  houses,  64. 
Transfer  of  chattolB,  governed  by  law  of  sttus^  29T. 
Transitory  actions,  enforced  in  any  jurisdiction,  7,  922. 
Treasare-trove,  nature  of  and  title  to,  135. 
TreeSt  prr'^wlnff  nre  tphI  property,  39, 151. 

constructive  severance  of,  39. 

when  sale  of,  an  interest  in  land,  39. 
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Trees  —  Continued, 

on  or  near  boundary  line,  §§  39, 151. 

nursery  trees  fixtures  when,  28, 151. 
Trespass,  in  hunting,  effect  of,  76. 

by  animals,  81,  83. 

by  one  co-owner  against  another,  103, 104. 

increase  in  value  of  chattel  taken  by,  161. 

owner  not  guilty  of,  in  taking  his  property  from 
another's  land,  148. 

lies  for  interference  with  graves,  97, 
Trover,  for  fixtures,  33. 

for  animals  feroe  naturcBj  78. 

for  dogs,  80. 

by  one  co-owner  against  another,  103, 104. 

by  one  co-owner  against  third  parties,  109. 

by  finder  of  lost  property  against  strangers,  129. 

by  owner  in  constructive  possession,  142. 

by  person  in  actual  possession,  143. 

by  owner  against  possessor,  148. 

judgment  in,  as  giving  title,  149. 

against  parties  bestowing  labor  on  another's  chattel, 
163-165. 

for  chattels  confused  with  another's,  169, 170, 172. 

for  mortgaged  chattels  mixed  with  others,  173. 

by  mortgagee  against  third  parties,  253. 

by  mortgagee  against  mortgagor,  258. 

against  warehouseman,  106. 

for  abandoned  property,  133. 

defendant  cannot  set  up  title  m  third  party,  143. 
Trusts  of  personal  property,  in  full,  119-122. 

differences  between  trusts  of  realty  and  personalty, 
119. 

how  trust  created,  120, 121, 

grantor  as  trustee,  120. 

a  writing  not  necessary,  119, 120. 
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Trusts  of  personal  property — .Continiied, 

revocation  of,  §  120. 

imperfect  gift  not  good  as  a  trust,  120, 194. 

requisites  when  creator  makes  third  party  trustee, 
121. 

when  agreement  to  create  enforced,  121. 

spendthrift  trusts,  122. 

option  to  trustee  to  pay  income,  122. 

gifts  by  way  of  declaration  of  trust,  194. 

right  of  next  of  kin  when  trust  fails,  194,  218. 

gift  of  deposit  book  in  bank  in  trust,  218. 

effect  of  deposit  by  party  as  trustee  for  another,  22S- 
226. 
Undue  influence,  gifts  obtained  by,  180. 
Usncaption  of  chattels,  145, 146. 
Vendor's  lien,  assignment  of,  268. 

Wages,  attachn>ent  of,  in  State  other  than  where  due, 
330,  331. 

assignment  of  future,  270. 
Wills  of  personalty,  governed  by  domicile  ci  testator  358. 
Wreck  of  sea,  defined,  138. 

rights  of  owner,  138. 
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